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[PREFACE. 


N the. books of Reports which have 
lately been publiſhed, the Caſes by 
being placed in the order they were 
determined, without the leaſt connec- 
tion in reſpect to the matter, are, if I 
may be allowed the expreſſion, a jour- 

nal of caſes only, and, upon that ac- 
count, more likely. to confound the 
reader, by ſtepping ſo abruptly from one 
head of equity to another, than if he 
was to take in, at one view, the whole 
that relates to each ſeparate branch: 
This was the reaſon which induced me 

to range the Caſes under their parti- 
cular heads of equity, in an alphabe- 
tical ſeries; and though my metho- 
dizing them in this manner, has occa- 
ſioned me infinite trouble, yet I ſhall 
think myſelf ſufficiently recompenſed, 
if it anſwers the end I deſign by it, 
which is, inſtead of a book of reports, 
to make it, in ſome, meaſure, a digeſt, 
or ſyſtem of equity. = 


I am 


* : * A 
02 d 


when confidered as the determinations 


© ſultus quam juſtitiæ ſuit *. 


PREFACE. 
EF am aware only of one objection, 


that in the ſame caſe there may ariſe 


different points of equity, which do not 


correſpond with the principal one ; 


this I hope is obviated, by a reference 
under the proper heads, to the reſpec- 
tive pages, where theſe ſeveral poits 
may be found. N A 

ſt is my chief ambitton, to contribute, 
as far as lies in my power, to the good 
of the publick, by communicating to 
the world a collection of caſes, which 
muſt be of untverfal benefit to mankind, 


of a judge, ſo eminently diftinguiſhed 
for his ability and integrity. 

* Mins vita multis erit præclariſque 
monumentis ad omnem memoriam com- 
* mendata; admirabilit quedam, et in- 


ec 


ec 


interpretandis, æquitate explicanda, ſci- 
entia; neque enim ille magis Juris con- 


cc 


bf 7 
* Cic, Orat. Philipp. Nona. 


4A TABLE 
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Account. 
(A) What ſhall be a good bar t to a de- 
mand of a general one. Page 1 
| We i Ws 
4 ademption. 
4 e K. 
1 Admiſſion. 
= S 
A Wvowſon. 


| SINNER 
Agreements, Articles, and Cove- 


C AP. VL. 


nants. 


(A) Agreements and covenants which 
* to be performed in ſpecie. 2 

(B) ) Parol ſhed, 19s or ſuch as are 
within the ſtatute of frauds and per- 
Juries. I2 
(C) Voluntary cements, in what 
caſes to be performed. 13 
D) Concerning the manner of per- 
forming agreements. 17 


C AP. VI. 
Adminiſtratozs. 


C A P. VIII. | 


Allen. 
a CAP. 


A Table of the ſrvihal T1TLES, 


1 
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(A) In what caſes allowed or not. 
Page 51 | 


0 e T. . 
Anſwers, Pleas, any. Demurrers, | 


050 hat ſhall be | 
pleadet. 


plea, and 


893 XI. 


Appꝛentice. 
. 
— Arreſt. 
(A) Where good, though on 4 | Sun- | 
day. 54 
CA-F.;. U. 
* ; ets. 4 | | 
gc wr x 


Award and Arbitrament. 


A parties c nly affected by . 6e 
3 For Hat cauſes ſet ande. e 
A P:: V. 4 
Bankrupt. 
(a) Concetnidg the commiffion and 
commiſſioners. | 67 
8) Rule as to the certificate. 73 
) Rule as to aſſignees. 87 


D) Joint and ſeparate commiſſioh. 97 
68 Rule as to his executor, or where 


he is one himſelf. 100 
(F) Rule as to landfords. 102 
(G) Rule as to compoſitions. 105 
(H) Rule as to creditors. 106 


(J) Contingent debts. 113 
(K) Rule i to drawers and indorſers 
5 of bills of exchange. 122 


(R) Rule as te bankrupts atten 
. on aſſignees. 


(v Mule as to a petitioning creditor 


(L) Where aſſignees will be charged 
with intereſt, Dh. 40 


(NI) Rute as to p- 
N) Rule as to coſts. 138 
(O) The conſtruction of the repealing 


clauſe in the 1oth of Queen Anne. 
I41 
(P) Rule as to dividends. 143 


Q-) Commiſſion ſuperſeded. 14 


148 
8) Rule as to art apprentice under a 

commiſſion of bankruptcy. 149 
(T) Rule as to diſcounting of notes. 
150 


I Fr 

(U) Rule as to notes where intereſt is 
not expreſſed. 154 
(W) The conſtruction of the "ſtatute 


of the 21 Jac. 1. cap. 19. with re- 


ſpe to a bankrupt's poſſeſſion of 
goods after aſſignment. ibid. 
(X) Rule as to copyholds under com- 
miſſions of bankrupts. 187 
(Y) Where aſſignees are liable to the 


ſame equity wich the nnen. 
ſelf. 1:51 (10S 


(Z) What. is, or. is not an act of 


bankruptcy. 
(Aa) Rule as to files before comm. 
ſioners. 202 
(B b) Rule as to examinations taken 
before commiſſioners. 203 
(Cc) Who are liable to bankruptcy. 
eos 
(D d) Rule as to his allowance. - 267 
(Ee) Rule as to ſolicitors in babk- 
rupt caſes. 209 
(Ff \ Rule às to the ſafe of bffices un- 
der commiſſions of bankruptcy. 210 
(G g) What ſhall, or ſhall not be ſaid 
to be a bankrupt” s eſtate, ibid. 
(Hh) Where there is a truſt for” E 
bankrupt's wife. ibid. 
(Ii) What is a trading to make a man 
a d ä A . 2⁴7 


(KL) Rule 
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(Y.y) Rule as to the inſolvent debtors 
(V9) 


commiſſion of bankruptcy. 


With their DIV ES1 ONS. 


(K k) Rule as to acts of parliament re- 
lating to bankrupts. Page 219 
(LY) What is, or is not an election 
to abide under a commiſſion ibid. 
(Mm) Rule as to proſecutions againſt 
him for felony, in not ſurrendring 
| .himſelf. 221 
(Nn) Rule as to contingent creditors, 
in reſpe& to dividends. 222 
(Oo) Rule as to mutual debts and 
credits! 223 


Ep) Whether, during his time of 


his 
bail. 238 
(Q.g) Rule as to a certificate from 

commi honers to a judge. 240 
Ar) The effect of acquieſcence under 
a & commiſſion. 243 
(80) Rule. as to debts carrying intereſt 
under commiſſions of bankruptcy. 


10 244 
(T t) Rule as to principals and their 
factors. 245 
(V) Rule as to annuities under com- 
miſſions of bankruptcy. 251 


- 


| E he may be taken by 


Go) Rule as to taking out a ſecond | 


dgommiſſion. 252 
(W. w) Rule as to an open account un- 
der a commiſſion of bankruptcy. 
8 254 
(Xx) Rale as to principal and ſurety. 
5 ibid. 


act. 3 255 
(Zz) Rule as to a bankrupt's future 
effects. | 258 
(Aa a) Rule as to a cet bonorum. ibtd. 
(Bbb) Rule as to depoſits under a 
259 
(ce) Rule as to relation under com- 
mi ſſions of bankruptcy. 260 
(Di&d) Rule as to an extent of the 
crown. 202 


(Ere) Rule as to creditors aſſenting or 


diſſenting to a certificate. 263 
Ff f) Bankruptcy no abatement. 74:0. 
Sigg) Arreſt upon a Sunday for a 
contempt regular. 264 
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A E BYE 
Baron and Feme. 


(A) How far the huſband” ſhall be 
bound by the wife's acts before 
marriage. Page 265 

(B) How far a feme covert ſhall be 
bound by the acts in which ſhe has 
joined with her husband]! 269 

(C) Concerning the wife's pin- money, 
and paraphernalia. ibid. 

(D) How far gifts between husband 
and wife will be ſupported. 270 

(E) Concerning alimony and ſeparate 
maintenance. | 


172 
(F) Rule as to a poſſibility of the wit. 
| OS: 289 
E 
Bills of Exchange. 
(A) Rule as to an indorſee. 281 


C AP. XVII. 


Bill. 


| | 
(A) Bill of peace to prevent multipli- 
city of ſuits. , 1 2 


(B) Bills of diſcovery, and herein of 


what things there ſhall be a diſco- 

very. gn 
(C) Who are to be parties to it. 290 
(D) Bills of review. ibid. 
(E) Croſs bills. 291 
(F) Supplemental bills. ibid. 


(G) Bill to perpetuate the teſtimony 
of witneſſes. e 


C..4..$:: 206 
Bonds and Obligations. . 


C A P. 


. 
SKottomree-bonds. 295 
C AFP. 

Canon Law. 7% 


A Table of 'the\ ſeveral Titi AS, 


OA P. XXIL 


EN Carrier. P age 299 
AP. XXIII. 


(A) Where they are miſreported. ibid. 
(B) An anomalous caſe. ibid. 
(O) Caſes imperfect, or denied to be 


W. 300 


LETS LEED: 


bh „ © ov. 
- Catching Bargain. 


301 


C AP. XXV. 
Charity, | 
(A) The power of this court with re- 

il. 
Choſe in Aﬀion. 357 

C Ar. XXVIL 
Church Leaſe, ibid. 


1 
Commiſſion of Delegates. 76:9. 


8 XXIX. 
Conditions and Limitations. 


(A) In what caſes the breach of a 


condition will be relieved againſt. 


388 
(B) In what caſes a gift or deviſe, upon 


condition not to marry without con- 
ſent, ſhall be good and binding, or 
void, being only in terrorem. 361 
(C) Who are to take advantage of a 
condition, or will be prejudiced by 
DOR. 07! 


8 XXX. 
n Contract. 384 
4 


382 


CAP. XXXI. 
Copphold. 


| (A) In what caſes a defeQive ſurren- 


der, or the want of it, will be ſu 
plied in equity. . Page 385 


See 
Creditoꝛ and Debtoꝛ. 


(A) What conveyance or diſpoſition 
ſhall be fraudulent as to creditors, 

| 391 

(B) What conveyance or diſpoſition 
ſhall be good againſt creditors) ilid. 
(C) General caſes of creditors and 


debtors, 392 
| nah 10 ) 
C AP. XXX 
Coſts. '\ , 396 
e Ar. » + « \ ABN 


r Jl 4 
Courts and their Jurisdidion. 
(A) How far Chancery will, or will 
not exert a juriſdiction in matters 
cognizable in inferior courts, = 97 
| (307.0 MW Q7 * 


FILE? 


c ws An + + » od 
Court of Chivalry, 6d. 


C. A Þ.. VT, 
Curteſy. 


S 
Cuſtom of London: 
(A) Concerning the cuſtom with! re- 
ſpe& to the children of à freeman, 
and here of advancement, bringing 


into hotchpot, ſurvivorſhip and for- 
feiture. 3098 


ibid. 


(B) What diſpoſition made by a free- 
man of his eſtate,” ſhall be good or 
void, being in fraud of the cuſtom. 


TH 399 
(C) What is, or is not an advance- 


405 


ment. 


CAP. 


= 4 
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c A P. XXXVII. | 
3 Page 408 
an | 
N e A. P. XXXIX. 


Deeds and other Writings. 


(A) Deeds and inſtruments entred into 
'by fraud, in what caſes to be re- 
toved againſt 409 


6 


0 A P. 
Deviles. 


(A) Of void deviſes by uncertainty in 
the deſcription of the perſon to take. 
e e 
(B) Of deviſes of lands for payment of 
debts. 419 
{C) Of execntory deviſes of lands of 
inheritance, 422 
(D) Where a deviſe ſhall, or ſhall not 
be in ſatisfaction of a thing due. 425 
(EY What words pals an eſtate tail, 


AL; 


429 
(F ) of "NS perſonal, as goods, chat- | 


tels, Cc. by what deſcription, and 
to whom good. 435 
80 What words paſs a fee in a will. 


436 
. 
Diſtributton. 438 
r 


Tower and Jointure. 


(A) What ſhall be a good ſatisfaction, 
er good bar of dower, and how far 
_ dowreſs ſhall be favoured i in equity. 
' 439 
(B) Of making i a Ader — 
of a. huſband's aſſets. 440 
(O) Of what eſtate of the huſband's 
Vith reſpect 
»0 ity thereof, ſhall a woman be 

. endowed. 


\ & 
4 A 0 


442 


' 


to the nature and qua- 


Nit thei 1 1 VI 'ST ON $. 


| | 


C A P. XIII. 
Ejectment. Page 443 

C 4A P. EI 
Eſtate Tall. 444 


R 


Evidence, Witneſſes, and Pꝛoof. 


(A) What will, or will be adwit- 
ted as evidence, and will amount to 
ſufficient proof. | ibid. 

(B) Where parol or collateral evidence 
will, or will not be admitted to ex- 
plain, confirm, or conttadict what 
appears upon the face of a deed or 


will. 447 
(C) Of examining - witneſſes. de bene 


eſſe, and eſtabliſhing their teſtimony 
in perpetuam rei memoriam. 450 


(D) Of the ſufficieney or diſability of 
a witneſs. 451 


(E) Rules the fame in equity as at 
law. "4093 


C A P. XLVI. 
Crecuto2s and Admftniſtrato2s. 
(A) Who are intitled to a diſtribution, 


454 
mu Of adminiſtration to whom to be 


458 

© 'Of remedies by one executor or 
adminiſtrator againſt another, and 
how far the one ſhall be anſwerable | 
for the other. | 460 


D) What ſhall be aſſets. 463 
(E) Rule where a bill is brought 
againſt. an executor of an executor. 
407 

r 


Expoſition of Wozws. 469 


wits AP; 


in r. Wem 
Exteut of the Crown. Page 473 
C AP. XLIX. 


Fines and Recoveries. 


(A) What eſtate or intereſt may be 
barred or transferred by a fine or 
recov ibid. 

(B) What eſtate or intereſt is not bar- 
red by a fine or recovery. 474 


nnn 
* Fixtures, 
(A) What ſhall be deemed ſuch. 477 
CC A P, LI. 
Foxfefture. 478 
. LII. 
Freeman of London. 479 
e. LIII. 
Fraud. 
E. 
Guardian. 


(A) What acts of his, with regard to 
the infant's eftate, ſhall be good. 


480 
C A P. LV. 
Habeas Coppus. 481 
Deir- and Anceſto), d. 


(A) Where charges and incumbrances 
on lands ſhall be raiſed, or ſhall fink 
in the inheritance for the benefit of 
the heir, 482 


(B) Where the heir ſhall have the aid 


and benefit of the perſonal eſtate. 487 
2 


A Tals ef the ſeoeral TI EEA 


CA P. LVII. 
Þusband and Wife. Page 488 


A 
Inkants. 


(A) How far favoured in equity. 


(B) What acts of infants are 2 
void, or voidable. 


Senn 
Injunction. 0 
(A) In what caſes, and when to be 
granted. | 491 
(B) Rule as to injunctions, where 
plaintiff is a bankrupt. 492 
G vl '- 
Jnſolvent Debtoz, i. 
CA ©. LXI. 
Jointenants and Tenants in Com- 
mon. 493 
+ MW 
C AT b 
Jointure. 497 
CAE MC. 
Judge. ibid. 
„ INN» © - 2g 
Landlozd and Tengut. #4: 
Q.; 4. $1 KN; 
Lapſcd Legacy. 499 


S 
Leaſe, 
1 
CAP, 


LVIL AL 


With their n d SONS. 


C A P. LXVII. 
© Legacies. 


(A) Of yeſted or lapſed legacige, 
ing to be paid at a future 
certain age, to which the legatees 
never arrived. . Page 500 

(B) Where le 8 ſhall, or ſhall not 
bave intere 

4 (C) Of ſpecifick and pecuniary lega- 

A cies, and here of abating and re- 

funding. 507 

( D) Ademption of a legacy: 509 

(E), Of lapſed legacy, by legatees dy- 

ing in the life-time of the teſtator, 

and here in what caſes it ſhall be 
good, and veſt in another perſon to 
whom it 1s limited over. 510 
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Maintenance fo2 Childzen. 513 
8 c A P. LXIX. 

A Parrlage. 
| J (4) Where it 1 is clandeſtine, 515 
6 C AN LAN. 
4 Malter and Servant. 
4 (A) What remedy they have againſt 
1 each other. 518 
E . harm. 
; 8 tx: 
I * * Money. ibid. 
= cas Tn. 
1 | Hoztgage. 
A) Of cancelled ones. 520 


| 


(C) Where a perſon who wants to re- 
deem, muſt do equity to the mort- 
gagee before he wilt be admitted. 


8 520 
CARS IXXIV. 
8 LXXV. 
ens of Kin. 522 
8 IXXVI. 
Notice. 


(A) Plea of a purchaſer without notice 


over- ruled. ibid. 
C AP. LXX VII. 
Oath. 523 
G LXXVIII. 
Occupant. 524 
e LXXIX. 
Dfiice, 526 
C A P. LXXX. 
Papiſt. J 
CAP, 
Paraphernalia. 540 
1 
Parol Agreement. 74. 
C AN N. 
Parol Evidence. . 
S r LXSNIW. 
Parſon. 541 
C'A'P: 


book A P. LXXXV. 1 
Portes. Page 541 1 


C APF. 


LXXXVI. 


Pattitioen. 0d. 
CAP. LXXXVIL 
Perfonal Eſtate. 543 
c A P. ILXXXVIn. 
Pin money. ibid. 
Eee. 
Plantations. ibid. 
AAT. 
e XCI. 
Policy of Inſurance, 57d. 
©& -Þ.. OT, 
Potions, 


(A) At what time portions ſhall be 
raiſed, or reverſionary eſtates, or 


terms ſold -for that purpoſe. 549 


(B) Rule as to the conſideration, 
e AP. 

Power, 

(A) Whether well executed or not. 


558 
(B) Of the right execution of a 


wer, 


and where the defect of it will be 


XCIII. 


A'Table bf the leur! Tir Ls, 


C A P. XVI. 
0 proton, Page $70 


© A P. xn. 
Putthate. 


(A) Of purchaſers without notice. 574 
(B) Whether lands 


purchaſed after a 


will, pals by it, 572 
E 2 XCVIII. 
Real Eſtate. 


(A) Where the perſonal eſtate ſhall 
not be applied in exoneration. 573 


C AP. XCIKX 
Kecefver. 


(A) Rule as to appointing him, 378 


(A) In what caſes. there may be a re- 
medy for rent in equity, when none 


at law. | 598 
c AF. e 
Belulting Truſts. 399 
& A". "64 
Rule of the Court. 1514. 


ſupplied, 561 
C A P. XCIV. 
570 
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Recoveries. ibid. 
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Remainder. 579 
C AP. Cl. 
Rent. 
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_ Statute relating to Creditozs. 
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5 CXI. 
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Statute of Frauds and Perjuries. 


S A . CXII. 
Statute of Limitations, 76:9. 


C A P, CXIII. 
Statute relating to Purchaſers. 


(A) Rule as to the 27 of Elz. cap. 4. 


C-A . 


Steward, 


Q 43.007 
Surrender. 
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Tenants in Common. 
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rerogative office. 627 
(B) The validity of a probate, where 
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Witneſs. 632 


C 4 . 
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ERRATAS in the Body of the Work. 


Page 1. line 6. inſtead of the word three read there, 
165. for Sir Matthew read Sir Malthus Rial. 
278, line 10. for Fang read Inducie. 


ERRATAS in the Marginal Notes of the Work. 


Page 7. M. N. for warranted read — 
13. line the laſt, for court read the court. 
54. line 5. inſtead of he cauſes read the cauſe. 

59. line 13. a comma wanting between the word were, and the word declared. 
60. line 14. no ſtop at the word 2p, and a full one at the word accorninghy. 
2 M. V. 2. line 13. inſtead of ovght wot bade read ought not to have. 
139. M. N. line 1. die the words Vid Cafe. 
ditto line 14. inſtead of if proceeding read is @ proceeding. 
144. line 19. inſtead of order 72 c. read order the E. 
ing creditor, to be aſſigned to the bankrupt 
154. M. N. 2. line . + mer aye mg read though no poſſe/ion. 
ditto line 13. for if goods read if of goods. 
191. line 8. for it read the releaſe. 
203. line 6. for Margaret read Margaret Lingood. 
ditto line 10. for Thomas's read Thomas Lingood i. 
256. line 7. for rendue read refidue. 
281. line 1. for inder/ee read 1 
348. line 16. for profits read 
361. line 1. inftead of Sir Joſeph 27551 read Sir Fo/eth Jekyll. 
383. line 3. the word pay omitted. 
392. line 14. inſtead 1 of read to. 
428. M. N. z. line 9. for tenants read tenant. 
448. M. N. 2. line 18 inſtead of him read 4. 
450. 2. line 9. inſtead of ce/fuigue read RP YR truſt, 
512. line zd and zd dle the words in and truſt. 
ditto line 6. after the word deceaſe, add in truſt to pay the intereſt thereof c. 
612, line 20, inſtead of opinton read opinion. 
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„ February 1736, Loxzpd HarDwicks was ap- 
| pointed Lord High Chancellor of Great Britain, 
- wa and on the Thurſday following, ſat in Lincoln's 
Inn Hall, e hold the firſt General Seal after 
Hilary term. 70 
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N. B. Tf the firft volume meets with the approbation 
of the publick, the remainder of the caſes taken by 
Mr. Tracy Atkyns in the time of Lord Chancellor 
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Account. —_ 
(a) Wthat ſhall be a good bar to a demand of a general one. 
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Michaelmas term 1737. 
3 Dawſon v. Dauſen. EY — 
Lied Chancellor. W a bill is brought . 


account, and 2 defendant ſets forth der dn n tw 


a ſtated one, the intiff muſt and rh 
his bill : For the account is, pj- Pnicular er- 
ma facie, a bar till particular particular errors are afſigned to the ſtated account. pw. 5 


Io ſupport a ſtated account it is not ſufficient to ſay, that three it is nor ſuß- 
has been a dividend, which implies an account ſtated, for a dividend dient to main- 
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iko be perkoꝛmed in ſpecte. 
; 3 Auguſt the 2d 1739 


Henry Stapilton an infant, by Ann his mother —— Plaintiff” 


Philip Stapilton and others |  —— Defendants. 

, | As fs . 2 AY. Abs . 2. 2 74 6, A . | 

4 Fo . 12219 * K* 1 
Caſe 2. D a deed dated on the 21/ of Auguſt 1661. Philip Stapilton 
was tenant of the premiſſes in queſtion for 99 years, if he ſo 
Philip. Stapil- long live, remainder to truſtees to preſerve contingent remainders, 
| Fon tenant of | | | | 
the premiſſes in queſtion for 99 years, if he ſo long lived, remainder to his firſt and other ſors in tail, re- 
mainder to his right heirs, having two ſons, Henry and Philip, they by leaſe and releaſe of the 9th and 10th 
Sept. 1724. in order to ſettle and perpetuate the manors, c. in the name and blood of the Srapiltons, and 
for making proviſion for his ſons, and for preventing diſputes that might poſlibly ariſe between them or any 
other perſon claiming an intereſt in the eſtates, and for barring all eſtates tail, releaſe and confirm to two 
truſtees all thoſe manors, c. to hold td them and their heirs, (as to part) to the uſe of Philip the father, his 
heirs and afligns for ever, and (as to another part) to the uſe of the father for life, to Henry the ſon for life, 
remainder to truſtees for preſerving, &c. remainder to his firſt and every other ſon in tail male, remainder to 
Philip the ſon for life, with like remainders to the daughters of H:»ry in tail, remainder to the daughters 
of Philip the ſon in tail, temaioder to the rignt heirs of Philip the father. And as to the other part, to the 

ale of Philip the father for life, remaitider to Philip the ſon for life, &c, © | 
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Aereements, Articles, and Covenants. 3 


remainder to his firſt and other ſons in tail male, -remainder to his 
right heirs. 3 
Philip having two ſons, Henry and Philip, they by deeds of leaſe 
and releaſe the 9th and 10th of Sept. 1724. reciting, that for ſet- 
tling and perpetuating all manors, &c. in the name and blood of the 
Stapiltons, and for making proviſn for. his two ſons, &c. for pre- 
venting diſputes and controverſies that might poſſibly ariſe between. 
=X the ſaid two Tons, or any other perſon claiming an intereſt in all or 
any of the eſtates therein after mentioned, and for barring all eſtates 
tail, and for anſwering all and every the purpoſe and purpoſes of the 
' rties thereto, and for and in conſideration of the ſum of 5 s. releaſe 
and confirm to Thomſen and Fairfax all thoſe manors, &c. To have and 
to hold to them, their heirs and aſſigns, to the uſe (as to part) of Phi- 
lip the father, his heirs and aſſigns for ever, and as to another 
part, to the uſe of Philip the father for life, remainder to Henry the 
ſon for | life; ” remainder to truſtees to preſerve contingent remainders, 
remainder to his firſt and every other ſon in tail male, remainder to Phi- + 
lip the ſon for life, remainder to truſtees to preſerve contingent re- 
 mainders, remainder to his firſt and other ſons in tail male, remain- 
der to the daughters of Henry in tail, remainder to the daughters of 
Philip the ſon in tail, remainder to the right heirs of hg the fa- 
ther. And as to the remaining part, to the uſe of Philip the father 
for life, with like limitations in the firſt place to Philip the fon 
and his iſſue, and then to Henry and his iſſue, remainder in fee to the 
father. LEES "= 
3 There were covenants to ſuffer a recovery within 12 months, and 
likewiſe for farther afſurances.—N. B, To this deed, the heir of the 
, Aurviving truſtee. in the deed in 1661 was not a party. 8 
But by deeds of leaſe and releaſe dated the 280 and 29th of by le d 
Sept. 1724. to which the heir of the ſurviving truſtee of the deed of —— — 
1661 was a party, the father and two ſons make Thompſon and Fair. See. — 
Fax tenants to the præcipe, in order to ſuffer a recovery for the pur- the father and 
| poſes mentioned in the former deeds of the r and 10th of Sept. _— — des- 
Before any recovery ſuffered Henry died, leaving iſſue the plaintiff, /or and Forr- 
; | fox tenants to 


the præcipe, in order to ſuffer a recovery for the purpoſes mentioned in the former deed: Before any recovery 
ſuffered Henry died leaving iſſue the plaintiff. OY E; 


* 


9 Afterwards, by leaſe and releaſe the 12th and 13th of April 172 3 

to which the heir of the ſurviving truſtee of the deed. of 1661 was by lente od 
a2 party, Philip the father and Philip the ſon covenant to ſuffer a 0 _ 
"X recovery, in which Thompſon and Fairfax were to be tenants to the /. 


| , 25 Ajril 1725. 
Plæcipe, to the uſe, as to part, of Philip the father, his heirs and Philip the fa- 


atfigns; and as to the other part, to the uſe of Philip the father for be fon u. 
life, remainder to Philip the ſon in fee. venant to ſuf- 
7 wy fer a recovery, 


ia which Thempfen and Fairfax were to be tenants to the przecipe, to the uſe, as to part, of Philip the ta- 
9 2 aq ug heirs ; and as to the other part, to the uſe of Philip che father for life, remainder to Pi ip the 


* 
tn 1 . 


8 * ii 44» 
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In Trinity ß „ 4774p derm 1725. a recovery was ſuffered, in which were the 
term 1725. ſame tenant to the præcipe, the ſame demandant, and the ſ:me 


a recovery was yguchees (except Henry who was dead), as were covenanted to be by 
ſuffered, in 


which were the firſt deed; it was likewiſe ſuffered within twelve months after 
the ſame te- the firſt deed. | 


nants to the 


præcipe, the ſame demandants, and the ſame vouchees (except Hinry who was dead), as were covenanted by 
the firſt deed, and within 12 wonths after this deed. | 


The father The father Philip Stapilton being dead, the plaintiff as ſon and heir 
being dead, Of Henry, brought this bill to eſtabliſh his title to the premiſſes in 
the plaintiff queſtion, and for the whole eſtate as tenant in tail under the old 


= der ſettlement, and to be let into poſſeſſion, and for an account of rents 


brought this received by Philip Stapilton the ſon, due fince the death of the plain- 
bill to eſtabliſh tiff's grandfather, and to have the ſame applied for the plaintiff's 


his title to th 7 Ne try Oh) 
— : benefit during his infancy, and for an injunction to reſtrain the de- 
qr, and fendants from receiving any more rents. | 


whole eſtate as tenant in tail under an old ſettlement. 


= deten. The defendant, Philip the fon by his anſwer confeſſes the ſeveral 
ant Philip 


the ſon inſiſted deeds before mentioned, but ſays, Henry was a baſtard, and that by 
Henry was a vertue-of the deed of 1725, and of the recovery, he was intitled to 


yo > og the whole eſtate in queſtion. 


dees dl 1925, Upon an iflue directed. Henry was found illegitimate, and the 


— cauſe was now heard upon the equity reſerved, when the counſel 


intitled to the for the plaintiff waiving the claim to the whole eſtate, infiſted upon 


whole eſtate. theſe two points, | | 
Henry apon an 3 
iſſue found illegitimate, and the cauſe came on now on the equity reſerved. 


N N 1/?, That the recovery ſuffered in Trinity term 1725. ſhould enure 
the lands li- to the uſe of the deeds of the th and 10th of Sept. 1724. and not 
mited in te. to the uſes of the deed in 1725. — 

. 2dly, Suppoſing it did not, yet that the deed of 1724. was ſuch 


deeds of the an agreement, as this court will carry into execution. 

th and 10h . | 

of Sept. 1724. according to the uſes therein, notwithſtanding the illegitimacy of his father ; a court of equity 
being deſirous of laying hold of any juſt grounds to carry agreements into execution, made to eſtabliſh the 

peace of a family. 


As to the firſt point; It was ſaid that the uſes when once de- 

clared cannot be altered, unleſs all the partics intitled to the ufes join 

in the new declaration, and Henry did not join in the deed of 1725. 

Tenant in tail may part with his eſtate, and it ſhall be good againſt 

z Salk. 619. him, tho? not againſt his iſſue, For tenant in tail is not aided by the 
Fart. 18.9. O. ſtatute of Neſminſter the 2d, but only his iſſue, therefore by the deed 
| 888 lee of 1724. the uſes being executed by the ſtatute of H. 8. Henry gain- 
b. 8, C. ed a baſe fee which is not avoidable by Philip during his life, and 
44ã⁊ãs his jiſſue are barred by the ſubſequent recovery, they will not be 
Aaayhble to avoid it, and conſequently Henry's eſtate which was before 

-..*.; 1 defeafible is made indefeaſible by the recovery. WR: 


0 3 
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If tenant in tail confeſſes a judgment, or mortgages the lands, and 
afterwards ſuffers a recovery to a collateral purpoſe, that recovery ſhall 
enure to make good all his precedent acts and incumbrances. 1 
Ch. Caſ. 119. (Lord Chancellor mentioned a caſe in lord King's time, 
where father tenant in tail, remainder to himſelf in fee, contracting 
debts on ſpecialty, his ſon after his death levying a fine let in his fa- 
ther's creditors.) And if a recovery ſuffered for another purpoſe will 
ſubſtantiate any prior act of the tenant in tail, much more, in this 
caſe, this recovery will ſubſtantiate the firſt deed, where there are all 
the parties who covenanted by that deed, 5 | 
As to the ſecond point; This cannot be conſidered as a volun- 
tary agreement, for Henry's legitimacy was then doubtful, and if he 
had proved legitimate, Philip would have come into this court te 
have the agreement executed, and Henry would have been bound by 
it. This court has decreed the performance of agreements like this 
founded upon miſtakes; as in the caſes of Frank v. Frank, 1 Ch. Caf. 
84. and Cann v. Cann, 1 Will. 723. | | 
For the defendant it was argued, as to the firſt point, that Henry 
being dead before the recovery was ſuffered, the intent of the parties, 
in the firſt deed, could not be purſued; for the plaintiff (ſuppoſing him 
legitimate) claims paramount his father, and the deed 1661. there- 
fore as the recovery could not ſubſtantiate the firſt deed, ſuppoſing 
9 legitimate, it ſhall not ſubſtantiate it, now he is found ille- 
gitimate. | 
The plaintiff upon the death of his father had not any uſe veſt- 
ed in him, for the intent of the parties was, that the uſes ſhould 
ariſe out of the recovery; the ends recited could not be come at 
without a recovery, and where the intent of the parties is, that the 
uſes ſhould paſs by fine or recovery, nothing will paſs by the deed, that 
is intended only to declare the uſes ; the fine and recovery all make 
but one conveyance, Cro. Jac. 643. 2 Ro. Rep. 68. 2 Lev. 306. 
1 Vent. 279. 2 Lev. 54. Cromwell's caſe. 2 Co. Cro. Fac. 320. 
As to the ſecond point; Take it as an agreement, this court will 
not decree a performance of it, for ſuppoſing Henry had been found 
legitimate, this court would not have decreed a performance of it 
againſt the plaintiff; ſo that, in regard to the defendant, it muſt be 
conſidered as a voluntary agreement, into which he was drawn with- 
out any valuable conſideration, and the covenant for further aſſurance 
will be void as the deed itſelf to which it is annexed is void; and fo 


it was determined in the caſe of Furzaker v. Robinſon, Prec. in 
an. 475. 


, 


Lord Chancellor. The plaintiff in this caſe js intitled to have a de- 
cree; there was a ſufficient foundation for Philip the father, and Hen- 


Where agree 
ments are en- 
tred into to 


y and Philip his two ſons to execute the leaſe and releaſe of the fave the ho- 


tb and 10th of Sept. 1724. It was to fave the honour of the fa- 


mily, and are 


ther and his family, and was a reaſonable agreement, and therefore reaſonable 
ones, a court 
of equity will, 
if poſſible, de- 
C It cree a per- 


if it is poſſible for a court of equity to decree a performance of it, it 
ought to be done. 


— 
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It would be very hard for the defendant on his fade, to endeavour 
to ſet aſide this Amen, and the effect of this deed ; conſider the 
ſtate and ſituation of the family at the time of making the. agree- 
ment; 7 hitip had theſe children grown up, had a very conſiderable 
teal eftate, * oth his ſons then owned as legitimate, their father and 
mother had lived together as huſband and wife for many years, and 
at the time of this agreement were ſo; there was a foreſight in the fa- 
ther and mother, that ſuch a diſpute between their two ſons might 
hereafter ariſe, to their diſhonour and likewiſe that of the family. 

The foundation of this agreement, the illegitimacy of the eldeſt 
ſon Henry, has now been determined by a trial, and it is found that 
Henry was a baſtard, yet both the ſons are of the ſame blood. of the 
father equally, though not ſo in the notion of the law. 

If the elder ſon ſhould be found illegitimate, (as he now is) the 
Rte knew he would be left without any proviſion if no ſuch agree- 
ment was made; and on the other hand, if his legitimacy ſhould be 
eſtabliſhed, then Phi lip the younger ſon would have nothing: To 

revent theſe diſputes, and ill conſequences, the father brings both 
his ſons into an agreement to make a diviſion of his real eſtate; it is 
vary plain the parties did ngt know who was the heir of the forvivin 
truſtee, in the ſettlement of 1661, at the time of the leaſe and Nor 


the 9th and 10th of Sept. 1724; becauſe they covenant a writ of entry 


ſhould be ſued out within 12 months, which is a very unuſual time 
to limit to ſuffer a recovery, and done in order to give time to find 
out the heir of the ſurviving truſtee, if they could find him out, but 
Rr - was afterwards found and made a party to the deeds of the 
28th and 29th of Sept. 1724. 

The bill is brought by the eldeſt ſon and heir of Henry, to have 
hs benefit and poſſeſſion of the whole eſtate, and to have an ac- 
count, of the rents and profits, and to be quieted in the poſſeſſion, 
and. for general relief. Upon the firſt hearing an iſſue was directed 
to try whether Henry the father was legitimate, and found' he was 
noß, and now the plaintiff inſiſts upon having the benefit of this agree- 


ment, whereby he is only intitled to a part; this being the bill of 


an infant, he may have a decree upon any matter arifing upon the 
ſtate of his caſe, though he has not particularly mentioned and in- 
ſted upon it, and prayed it by his bill; but it might be otherwiſe in 


ariſing on the the caſe of an adult perſon. 


{tate of his 


cale, though not x particularly prayed by his bill. 


Upon this caſe there ariſes two general queſtions, | 

Fi, Whether the plaintiff has any eſtate in law by vertue of any 
of the conveyances, or by the recovery ? 

Secendly, If he has no eſtate at law, or only a defeaſible one, * 
ther he is intitled to have the benefit of this agreement, and to have 
it carried into execution here? 


The firſt queſtion conſiſts of two branches. 
fi 


Fe, Whether the lege 


to the ufes ſo declared. 
Dod 8 \ 
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and releaſe of the | gth and 10th of 


Sept. 1724. will amount to à good declaration of the uſes of the 


recovery, notwithſtanding the ſubſequent deed of April 17255 


»..' Secondly, If not, whether the recovery of Trinity term 1725. ha- 
ving barred the eſtate tail, will make good any eſtate which paſſcd 


by the leaſe and releaſe of the 97h and loch of Sept. 1724 ? 

As to the firſt ; whether the leaſe and rehaſe is a good declaration 
of the uſes of the recovery, I am ſtrongly inclined to think it will 
amount to a good declaration : This queſtion depends on the con- 


ſtruction of law, and the authority of caſes upon the declaration of 


uſes. Tt is true, where there is an agreement to ſuffer a recovery : 

. . , f » Where there 
and uſes are declared, if the recovery is after ſuffered, though it va- is an agree: 
ries in point of time from the recovery covenanted to be ſaffered, went to ſuffer 
yet if there is no ſubſequent declaration of uſes, the recovery will en- 354 uf. ar 
ure to the uſes fo declared. | . 


MI de: 1 it is ſuffered aut 
a different time from the recovery warranted to be ſuffered, yet if no ſubſequent declaration of uſes, it will euuſe 


And before the ſtatute of frauds, if the deed declaring the uſes had 
not been purſued, a parol declaration of uſes would have been let in; 
but if there is a deed declaring the uſes, and the common recovery 
is ſuffered accordingly, that would, before the ſtatute, exclude a pa- 
col declaration of new uſes. = 
But even now there may be a ſubſequent declaration of uſes. 


but that declaration muſt be in writing, and ſuch a new declaration — fe 


of uſes depends upon the agreement of the parties; therefore, though lead the uſes 


it is ſaid at the bar, that the declaration of uſes is in the power of of a recovery, 


s a : it is not in the 
the tenant in tail, and that he may declare new uſes ; I take that not to power of te- 


be law, for ſuch ſubſaquent declaration muſt be by all the parties con- ant in tail to 
cerned in intereſt; and in the caſe of the counteſs of Rutland, 5 Co. 2 5. ny ry 
it is not laid down there, that the tenant in tail might declare new ſabſequent de- 
uſes, but ſaid arh¹- it is directory only, new uſes may be declared; Stat on mutt 
and the meaning of that is, that as the uſes muſt ariſe out of the — 1 
agreement of the parties, the parties may change the uſes, but thaf cerned in 
muſt, be done by the mutual conſent of all the parties concerned in 8 
intereſt, and in that caſe it was a mutual agreement of all parties. prediion in the 


ho ICE Vo counteſs of 
Rutland"s caſe, 5 Co. that whilſt it is directory only, new uſes may be declared, means that as the uſes muſt 
ariſe out of the agreement of the parues, they by mutual conſent may change the uſes. 


And in the caſe of Jones v. Morley, 2 Salk. 677. There was a 
variance as to the time of ſuffering the recovery, from the deed de- 
claring the uſes, and there held that a declaration of uſes was equal- 
ly good, whether by deed or not, if in writing. »* 

But in the preſent caſe, the ſecond agreement not being between 


all the parties concerned in intereſt, ought not to control the firſt de- 


claration, and eſpecially as this recovery was ſuffered within the time 
preſcribed by the firſt deed, and between the fame demandant and 


tenant. 


I The 


8 Agreements; Articlet, and Covenants. 


Ihe conſideration for. ſuffering the recovery was good both in law 
and equity, and there is no caſe to warrant me to ſay, the firſt agree- 
ment is not good and binding, or that the tenant in tail could by his 
own agreement afterwards, change the uſes, . 
But if it was doubtful whether the recovery ſuffered in 1725. 
ſhould enure to the uſes declared by the deed of 1724, I am of opi- 
nion the recovery will operate to make good thoſe eſtates which 
paſſed by the deed of 1724. IT, 
But to this two objections have been made. * 
Firſt, That the uſes muſt be governed by, and operate according 
to the intention of the parties, therefore the ſubſequent recovery be- 
ing ſuffered to other uſes, thoſe uſes will take place. 
Secondly, If any uſes did paſs by the deed in 1724, yet this reco- 
very will not make thoſe uſes good, becauſe the ſubſequent recovery 
was ſuffered to particular uſes declared by the deed of 1727. 


ee As to the firſt objection. I am of opinion that a uſe did paſs by 
— gag tharths the deed of 1724, and according to the intention of the parties. It 


general and is certainly true, that according to the ſtatute of uſes, the general 
as" in. doctrine is, that the uſes ſhall be executed according to the intention 
— * of the parties, but both the courts of law and equity confider what 
that the eltate was the general and final intent of the parties. In this caſe, their 
_ a. intention was, that the eſtate ſhould paſs, and wherever a court of 
rue deeds in law or equity find that the general and ſubſtantial intent of the par- 
r rn ties was, that the eſtate ſhould paſs, they will conſtrue deeds in fu 

* douche port of that intention, different from the formal nature of thoſe deeds 
formal nature themſelves; as a feoffment, to ſerve the intention of the parties, ſhall 
deeds te as a covenant to ſtand ſeiſed. The intent here was, that the 
| e eftate in point of law ſhould paſs by the deed of 1724, and that the 
uſes declared by that deed ſhould veſt ini the mean time till the re- 

. covery ſuffered. — 3 4 2 
his is an anſwer to the objection ariſing from the ſtatute of uſes; 
dut there is another queſtion, what eſtate paſſed by the deed of 1724 
IlIt was a defeaſible eſtate to ferve the uſes of that deed, and fo is 
the reſolution in Machell v. Clark in Farr. 18. Salk. 619. That 
tenant in tail may convey a bale fee and eſtate defeaſible by the en- 
try of the iſſue. e 
The next queſtion is, Whether the recovery ſuffered in 1725 did 
enure to make good, and render indefeaſible thoſe baſe eſtates crea- 

ted by the deed of 1724. ry 

And I am of opinion they are made good. 34 
The objection to this is, That the recovery was ſuffered in purſu- 
ance of the deed in 1725, wherein there were new uſes limited, but 
the only uſes which make any difference in that deed are to F hilip 
the ſon and his heirs, fo there 1s no body concerned in the queſtion 
but Fhilip and his heirs. l 
gene bee It has been argued by defendants counſel, that, if the firſt decla- 
js a recovery ration of uſes is in general to prevail, purchaſers of eſtates, though 


for ſtrengthen- g 
wk the N a purchaſer, with a declaration of the uſes to him and his heirs, notwithſtanding a precedent one 


to different uſes, it will not enure to make good ſuch former declaration, but the uſes of the purchaſe only. 
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they have a recovery fot ſtrengthening Reif rifle, With a declaration 

of the uſes of the tecovety to themfefbes und their” heits, cannot Fe 

fe; for the vihd# may defeat ſuch declaration by # precedent one 

to different. uſes ; but in ſuch cafes I think a recovery would not 

enure to make good ſuch former declaration of uſes, but only the 

uſes of the purchaſe. © TPO nnd | 

It is admitted, that if tenant in tail confeffes a judgment, or a ſta- 1g ent in 

tute, or enters into a bond, and afterwards ſuffers a recovery to bar tail mukes a 

the eſtate tail, it lets in the precedent judgment, Sc. And it is as lesſe not war- 

# clear, if a tenant in tail makes a leaſe not warranted by the ſtatute dren . 

of the 32 H. 8. if he ſuffers a recovery, that lets in the leaſe ſuffer: a reco- 

and makes it good. There age ſo many caſes of this kind, that it is er Aye = 

not neceſſary for me to mention them. . 
* | the ſame as to a Judgment, ſtatute or bond. 


This caſe is different from thoſe that turn only upon the point 

of the effect of a meer declaration of uſes; for a meer declaration 

of uſes ſubſiſts only upon the agreement of the parties, and in ſuch 

caſes, where the agreement has been changed by mutual aſſent of all 
parties, there a recovery ſhall enure to make good ſuch laſt agree- 

ment or declaration. 5 | 3 

But if the eſtate was veſted, notwithſtanding ſuch declaration of The iffue of 
uſes, yet the recovery has always been held to make good ſuch de- Frm 2 
feaſible eſtate; for the prior leaſe, charge or eſtate made by tenant in CET av 
tail is only defeaſible by the iſſue, by virtue of the ſtatute de donrs, may avod a 
which was made to protect the iſſue againſt the alienation of the te- Hie lente, 


charge or 


nant in tail; therefore the iſſue would avoid ſuch leaſe, &c. but not eſtate made by 


the tenant in tail himſelf; but when by the recovery he has gained ſuch tenant, 


to himſelf a fee, all the reaſoning for avoiding an eſtate made by te- — 4 
nant in tail is gone, for the iſſue is barred by the recovery. The when by the 
reaſon why the iſſue may avoid a charge made by tenant in tail, is bea be 
upon account of the protection of the iſſue and his eſtate under the =. pon 
ſtatute de donis, and of the privity of the eſtate tail; but when the being barred, 
privity is gone, the reaſon ceaſes, and to this purpoſe is the caſe of 1s realon- 
Creker v. Kelſey, Sir W. Joncs 60 | | — 2 
. 'Y, . . avoiding 
of CH AE OOF eſtates, &c. made by him ceaſes. 


54 


In the caſe of lord Derwentwater, Mod. Caſes in Lat and Equity, Where a te. 
172. 2d part, the queſtion was, Whether a papiſt, tenant in tail, dant in tail 


ſuffering a recovery and declaring the uſes to himſelf in fee, gain- —_— by 


ed a new eſtate within the 11th and 12th of Will. 3. or was in of the eonſtruction 
old uſe? And it was held the 5th of Geo. 1. by four judges out of of law is in of | 
five, appointed delegates to determine appeals from the commiſſioners mo = — 
of forfeited eſtates, that he was in of the old uſe; and I take it for is diſcharged 
law, that a tenant in tail ſuffering a recovery is in of the old. ule, 9 
and that the eſtate is diſcharged of the ſtatute de danis; and therefore QUEEN 
Jam of opinion that the recovery .has made good this defeafible 

eſtate created by the deed of 1724. ed 


oy _- 24 . 
| 2 „ 


D — — 


10 Nee Articles, and. Covenant. 


LL en 6bjeted, that Fi if the ol has any title, his remedy 
is at law, but bithink iris 1 J is an infant, and 
has come tecentiy, into ls ee or do 1 the ok this cafe 
intirely upon the point of lr f för I ly of aptaion that the plaingiff 
15 intitled to have an execution ol the agreement, as a a god an A 
ing agreement in this court. . 
ee The, queſtion s, Whether there wis ay valuable FO VIS on 
delation for all ſules for entring into this agreement ? If fo, then there is a ſuffi. 
an agreement Cient ground for coming here; but a_ mere volunteer 3 is. not intitled 
Gere ber to come here for an execution of an agreement; but here is a pro- 
cient ground per conſideration as appears in the recital of the deed of 1224; nei- 
©o come aao. het is it the common caſe of a baftgrd, for the law. of England 
'v. but a mere does allow of ſome privileges to a haftard eigne, and their NEWS 
volunteer not art hot puniſhable by the canon law for antenuptial eee 2 


intitled to 
come here for a an execution of an agreement. 


An agreement - "In the eaſe of Cami v. Cann, it was laid down by: ork Aker 
«pon a fuppo feld. that an agreement entred into upon a ſuppoſition af a right, 
_ thoogh ar of a doubtful right, though it after cames out that the right was 
ic may after- On the other fide, fhall be binding, and the right ſhall not pre- 
wards come vail againft the agreement of the parties, for the right muſt always 


ocher fide, be on one fide or the other; and therefore the mise «j 


' binding, and doubtful right, is a ſufficient foundation of an ee on © 
all not pre 


lee the agreement of the Parties. $77 1 1 
= Another obiection has been made to this agree, hrs be⸗ 
5 on Mn and Philip's fide Was not mutual and equal. 
During both their lives, the benefit and obligations Was mutual, 
Y -" 4nd Henry wauld have been equally compellable to ſuffer a recover 
bY - with "Phy (110893 8111 11 
a l ee m But it is aid, that an alteration as to their gat benefit has 
We aa. 1 by the death of Henry, and it is faid, that if Henry: had 
5 © been legitimate the plaintiff would not have been compettable to 
a fuffer a recovery, becauſe the iſſue in tail is not compellable to per- 
form the covenants of his anceſtor the tenant in tail. 
But here the chance was at firſt equal, and it is hard to'ſay;- thats 
the act of God ſhonld hinder the agreement from being en in 
to execution; the chance was equal, who died firſt, Henry or Philip: 
IF Henry had been legitimate, and Philip had died. in- 's lifs; 
leaving children, F am of opinion Philip's ſon would have been In- 
titled to have come againſt Henry for an execution of the agreement; 
and therefore the chance was at firſt equal on both fides, and wel are: 
nod to Cnſider how the event has happened. * ea! 
Another objeQion has been taken, that the father made aſe: of his 
coercive power over Philip to force him into this agreement, and d is 
e d equity does not favour agreements made by, compulſion .. 
a4; *» ler Bat chis eburt always conſiders the reaſonableneſs 0 NE agreementz, 


© © 


wid ni .o d beſides here i. 4. no proof of pee by the father if there 2 
a ; nnd yan tos oh Fer Ti 
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\ LEE SR Th. 2 a 
Hite v7 Co Tenants, 11 
48, Sein palfon, e ſceins rather. o bare: bern madd aſe of againft 
ande {or was then, etme Ys þ 1 fog and confidering the 
Eohfequence of ſetting, afige 12 agreement, a court of equity will be 
lad to: lay Hold of 'any 1 ground to an It into execution, and to 
mily. 


reren TOW, Arty 


zblifK the Peace of a 


His Lordſhip therefore Nl, that.the Plaintitr is ntitled the 
Hands and premiſſes limited in remainder, to the firſt fon of Henry | 
Stapitton, us father, by the deeds of the gth and 1oth of September 
1724, according to the uſes therein, and to the benefit of the cove- 
nants in thoſe deeds, and decreed the defendant Philip to come to an 
account for the rents of the ſaid premiſſes, and declared that . 1 
was intitled to hold the lands limited by the deeds of the gth-and lot 
of oF Septenber 1724, to Ph;lip the elder for life, with remainder to te 
defendant for life, againſt the plaintiff and his heirs, and that the de- 
fendant ſhould make further affurance to the aaf of his part, and 


the Dank the like affurance to the defen 


IPs __ Ty 
cle 3 N 0 
ph OL oft ge 1754: 
| . Colle v. Collet. June che 2d 1 749. A. ue, e., 
N 5 3 . 


Dy ee ane previous to the marriage of the plaintitk 's Cale 3. 
mother, ſeveral ſecurities for money belonging to her were af- * 
ſigned to a truſtee, in truſt within one year after the date of the fet- 7 fes. 


tlement, or as ſoon as conveniently might be after the marriage, to — "fe 
be laid out in the purchaſe of a freehold eſtate in lands or I's: 5 — 


be feitled to the uſe of the huſband for life, to the wife for life, and porn, —— 


2 fof. fan of the marriage and the heiv's mate of the body of fach wife were al- 
FE: fon, with like remainders to the fecond and other ſors of the faid Sed to 3 


truſtee, to be 
marriage, remainder to the heirs female of the marriage in tall. laidour in he 
& ſe of 
Fiechold thnds; and fettled am 2 


oog other uſes, to the ßeſt ſon in taif male, wich Ike e to che ſecond and 
athex ſons, remainder to the heirs female ia tail. The father and mother die, leaving the plain if. two other 


1ons and faut daughters... - The eldeſt fon now prays by his bill, that che ſecyrities may be ned to him 
velng tenant in tail, and not laid out in land. nn , 


The father add mother died, leaving the plaintiff, two other 
{ons and four daughters. The money in the ſaid ſecurities were ne- 
ver. inveſted in any freehold land of inheritance, nor were any of the 
ſeeurities changed;except only 1000. which was inveſted in a purchaſe 
of a moiety of two houſes by the conſent of the s mother, 
and ſettled ta the uſes . tae in the ſettlement, and now the 
eldeſt ſon being tenant in tail prayed by his bill that the.rotnainder of 
the ſaid fecurities-might be aſſigned to him, and net laid out, becauſe 
If lands were 2 — Gnled, he could as tenam in tail bar: all 
the remainders over.. 


: Lord Chancellor + che court is to execute the truſt, and the way to The <dnflang 
carry: it into execution” is to order the money to be laid ous in land, rule of the 


16.1 Of + 
der the thoney to be laid out in land, to give the. remainder nan. bis chance. Bot the brotficn ab] Aden in this 


dag appearing in court and conſentin the repreſentative of the truſtee directed to transfer the ſecurities to the 
li 3 @Wn ſe, and pay 4 likewiſe. 5 | 


and 


12 Agreements, Articles, KS Capi. 


g und nce the cafe of Coltbell v. Face, be fore Lord 82 it has 

deen the conftant rule of the couft to give the remainder man his 

19: chance, Bur, on the brothers and ſiſters of the plantiff, who were in 

1 . Mi be kemeindet, rppearing in court and conſenting, his Lordſhip 'ordered 
7 4 r. 


3 


T1 7s A that the ſecurſties, not already inveſted in nd, be aſſigned to the 
WG A tf 415,42, plaintiff, and that the repreſentative of the truſtee do transfer them to 


{y 4 eee ee e 3 to his . fe, and pay him alſo the intereſt of fuch 


e 32 1 


. 2-24 pm t term 17 37. Jan. 31. 


ee. i. aa 8 — 

3 erer L ee. 2 Gilfen V. Patterſon and others. 

. | 3 2 K e AT 
Caſe 4. "A PILE ben oht or a ſpecifick performance of articles of agree- 
Thoogh the ment for ſale of an eſtate, and decrced in favour of the plaintiff, 
vendor of an the vendor, without any regard had to the plaintiff's negligence in not 
eſtate does not producing his title deeds, &c. and not tendring a conveyance within 
omg tor the time limited ſor that purpoſe' by the articles; Lord Chancellor 
der a convey- ſaying, moſt of the cafes which were brought in this court relating 
— to the execution of articles for ſale of an eſtate were of the ſame kind, 


mited by he and liable to this objection, but thought chere was nothing ! in the 
articles, the objeQtion._ Pe Aaron's 3. er Parr « 2 . * is 


court does not 


__ this negleR, but will decree a ſale notwithſtanding. | 


A 


His Lordſhip decreed the articles to be performed and referrid to 

- a maſter, to ſee if a good title could be made by the plaintiff of the 

WOO - preraiſſes i in queſtion, and in caſe a good title could be made, chen 
et dhe defendant to pay plaintiff coſts to be taxed. N od 


= 
I 3+ * 
928 494 


— 


G) Parol agreements, oz ſuch as are within 
the ſtatute of frauds and perjurtes. 


Iii term 1737. 8th of February. 


ad Ta EI Clerk v. Mrigbt. 0 

oy D : . a * 
Caſe 5. "HE: plaintiff had agreed for the OY! of an cſtats of the 
41 1 defendant, but the agreement was not reduced into 8285 
the purchaſe Hows! in confidence of the agreement, plaintiff had given orflers 


of popes for conveyances to be drawn and engroſſed, and went ſeveral times 
at the agree - 


duced into plaintiff, informing him, that at the time he contracted for the ſale 


Wrigi „Nn 


bügk A. in Confidence thereof gave orders for conveyances to. be draw, and went, Foodie ximes to view the 
eſtate, this court will not carry ſuch agreement into execution, and the ſtatute of frauds may be pleaded t to a bill 
brought f for that purpoſe. | een ORR ee ee 


4 - | | e x , 5 the 
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ment notre · to View the eſtate: ſome time after the defendant ſent a letter to oe 2 


ä — . 


5 
1 

wo 
» 
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„ * «© 
{ 9 48 


3 | he eta the value of the timber was not known do hin, and that 
2A dhe. plaintiff ſhould not have ON eſtate unte enn 


142 
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* 
9. Tz” e re 


BM brooke to carry 5 42 — into execution, to which 


| he Natute of frauds afterwards was 


Lord Chancellor allowed the plea, and bled the letter undd 


A letter is not 


not be ſufficient evidence of the agreement, the terms of the agree- a ſufficient 
ment not being therein mentioned. As to the objection that this evidence of the 


agreement was in part performed, he allowed, that when a man takes dec de 
poſſeſſion in purſuance of an agreement, or does any act of the lilce terms of che 
nature, the eonrt will decree an execution of it, but the circumſtances agreement are 


only of giving directions for conveyances, and going to take a view of — 
the eſtate, he t not ſufficient. | where 2 
* I, . of. 


ſion in purſuance of an agreement, court will decree an execution of its 


0 Uoluatary agreements, in what caſes to 


be perio2zmed. 


November the 27th 1738. 


Edward Ruſſel, William Hayward, and others, Plaintiffs. 
Elizabeth Hammond, and others, Defendants. | 


HE bill was brought by the creditors of Milliam and German _ 
'Þ Hammond deceaſed, for a diſcovery of their freehold, copyhold, * Aunt ; 
454 perſonal eſtates, and to be relieved againſt the ſeveral {et ements be e — 
of ſeveral parts of their freehold, and leaſehold eſtates, which were other rule ot 
made after the marriage of Witliam Hammond, with the defendant — 5 
Elizabeth, without confideration, and fraudulent with reſpect to the the — 
pbantiffs as creditors, and to have the freehold and leaſehold ſold, and frauds and 
to go in aid of the other eftates of William and German Hammond, to- f. * 
wards ſatisfaction of the plaintiff's demands. does. 
The defendant Elizabeth Hammond inſiſted that about 1720 ſhe 
intermarried with William Hammond, but ſuch marriage being without 
the conſent of Thomas Stedman her father, he then refuſed to give her 
any portion; but afterwards William and German Hammond his fa- 
ther, offering to make a ſettlement on her, Thomas Stedman agreed to 
pay 300]. as her fortune, and by indentures of leaſe and releaſe. of the 
16th and 17th of April 1722, in confideration of 2000. a freehold 
eſtate was Culed on William for life, with remainder to Elizabeth for 
life, with remainder to the firſt and other ſons of the marriage, with 
remainders ovet, and by two other indentures dated reſpectively the 
' faid 17th of April-1722, in conſideration of 100/. then paid or ſe- 
cured, feveril leaſchold eſtates of Wilkam Hammond were ſettled in like 
manner. Since which William Hammond was dead inteſtate, leaving 
defendant and four children: That the 200 J. was paid by her father 


E. on 


14 
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on the execution of the Lem and the remaining 1001. was 


paid ſoon afterwards. | 


Upon the 25th of February 1734. this cauſe was heard before the 
Maſter of the Rolls, who decreed an account of the perſonal eſtate 
of William Hammond, and that the fame ſhould be applied in pay- 
ment of what the Maſter ſhould certify to be due to the plaintiffs, and 
all other the bond creditors: of William Hammond in a courſe of ad- 
miniſtration. The ſame direction with regard to the perſonal eſtate 
of German Hammond. And if the perſonal eſtates were not ſufficient to 
pay the plaintiffs and other bond creditors, then his honour declared, 
that the ſettlement ſo made of the leaſehold eſtates was fraudulent 
with reſpect to the creditors, and ought to be ſet aſide; and that ſuch 
part of the leaſehold as was the proper eſtate of German Hammond, 


at the time of making the ſaid ſettlements, ſhould be applied in ſatis- 


faction of ſuch of his bond creditors, as his perſonal eſtate ſhould fall 
ſhort of ſatisfying. The ſame directions with regard to William 
Hammond's leaſehold eſtates, as were his proper eſtate. at the time of 
the ſettlements, and Elizabeth Hammond was to come to an account 
for the rents of the leaſehold eſtates, and if there ſhould not be ſuth- 
cient to pay the bond creditors, then that a competent part of the 
leaſehold eſtates of German and Wilkam be fold, and the money ap- 
plied to pay the bond creditors, and ordered that the matter of the 
bill that fought to impeach the ſettlement of the freehold eſtate, and 
to make the ſame liable to the plaintiff's demands, ſhould be diſmiſſed 
without coſts. 

From which decree El:zabeth Hammond appealed, and inſiſted the 
decree ought to be rectified as to the account directed againſt her of 
the rents and profits of the leaſehold eſtates ; for that it appeared by 


the proofs in the cauſe, that the 2000. was paid down in ſpecie at the 


execution of the articles by the defendant's father, and that the 1000. 


was afterwards paid by him to William and German Hammond, and 


therefore the ſettlement of the leaſehold eſtates was not fraudulent, 
nor-ought defendant to account for the rents and profits thereof, and 
for that by the ſaid decree, the plaintiff's bill, ſo far as it fou ght 
relief againſt the ſettlement of the freehold, was diſmiſſed char 
coſts, notwithſtanding the conſideration was proved to have been paid, 
and for that ſhe had poſleſicd no part of the perſonal eſtate of German 


or William, and her anſwer was in no part falſified ; for which reaſons 
the bill as againſt her ought in general to have been diſnuſſed with 
coſts, and therefore prayed the decree might be rectified in all ſuch 


| particulars. 


Lord Choncellor : There is no evidence whatſoever in the cauſe” to 
impeach the ſettlements of actual fraud. 

But what the plaintiffs inſiſt on, is, That German Hammond was 
largely indebted at the time of making the ſettlements on William the 
{on, and that therefore theſe ſettlements were fraudulent upon the 
ſtatute. of the 13th of E/zz. ch. 5. which regards creditors only). 


1 2 1 
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I muſt conſider this act of parliament as it would have been conſi- 


= dered at law, for I will not lay down any other rule of conſtruction, 


in equity, than is followed at law upon this ſtatate. ” 

What is prayed by the creditors, is the application of theſe leaſe- 
hold terms as aſſets for the ſatisfaction of their debts. The preſent 
is a caſe of general creditors, and not of mortgagees, judgment cre- 
ditors or purchaſers ; and therefore not ſo ſtrong, as where a man 
has paid his money for the ſame eſtate; which would have brought 
it within the ſtatute of the 27 Eliz. cap. 4. which makes every 


Z conveyance made for the intent to defraud purchaſers, for a good 
** conſideration, to be utterly void. 


There are three ſettlements in queſtion, the firſt of a freehold 


1 1 eſtate, the ſecond of a leaſehold eſtate called Ford, and the third of 
another leaſehold eſtate. | 


William Hammond the ſon married the daughter of one Stedman 
without the conſent of the fathers of either ſide, no articles nor ſet- 
tlement were made before the marriage; Mr. Stedman afterwards 
propoſed to German Hammond to give 300 J. as a portion with his 


4 daughter, if he would make an adequate ſettlement; afterwards a 
kind of ſurvey was taken of the premiſſes propoſed to be ſettled, and 


therefore the ſettlement was not merely colourable. 

The conſideration for ſettling the freehold is 200 J. paid; there is 
no pretence to impeach this, it 1s a fair tranſaction as can be. 
The ſecond is a ſettlement of the leaſehold eſtate called Ford, 


made in conſideration of the marriage already had, and for the con- 
* fideration of 100 J. paid, or ſecured to be paid. 


The queſtion is, Whether this ſhall prevail againſt the creditors of ſ 


German as a good ſettlement ? 


A great deal has been ſaid upon this head, but it depends upon 


Z circumſtances, and every caſe varies in that reſpect. 


There are many opinions that every voluntary ſettlement is not Ir 
1 1 . in ; 
fraudulent ; what the judges mean, 1s, that a ſettlement being volun- ens Hoy — 


J tary is not for that reaſon fraudulent, but an evidence of fraud only, for that rea- 


ſon fraudu 
lent, but an 


Bovey's caſe in 1 Vent. 193. 1 Med. 119. Lord Finham v. Mullins. 


1 Though I have hardly known one cafe, where the perſon conveying evidence of 


was indebted at the time of the conveyance, that has not been deem- fraud only, 


ed fraudulent ; there-are, to be ſure, caſes of voluntary ſettlements or ey 


that are not fraudulent, and thoſe are, where the perſon making, is the perſon 


| 4 | ſhake ſuch ſettlement. 


not indebted at the time; in which cafe, ſubſequent debts will not ©2**<Y""g 

N was indebted 
at the time, 
| that it has not been deemed fraudulent. 
A voluntary ſettlement is not fraudulent, where the perſon making is not indebted at the time, nor will ſub- 
ſequent debts ſhake ſuch ſettlement. 


But I will not enter into a nice diſquiſition, Whether every volun- 
tary ſettlement is, or is not, fraudulent? Becauſe I think as to the 
Ford eſtate, there was a valuable conſideration, upon the face of the 
+ ſettlement, for the father was tenant for life, and the ſon intitled to 


the reverſion in tail. 
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And where father and ſon join in a marriage ſcttlement, it is a 
bargain for a good and valuable conſideration, 2 has been ſo held 
in ſeveral caſes; but then the queſtion is, Whether it has been ex- 

tended to creditors. 

Wie bs In the preſent caſe, the ſon could not have ſettled the reſiduary in- 
{ther cenant tereſt, without the father's help, becauſe he was tenant in tail in re- 
for life, and verſion, and not in poſſeſſion ; but if the father had been tenant for 
ſon erat i" life, and the ſon tenant in fee, and had joined in ſuch dettlement, it 


fee, join in a 


ſettlement, it would have made a metayial 38 for then I ſhould e "= 


is good 9 thought this good againſt creditors; for there was no occaſion for the 


22 ſon's joining, as the fon might have diſpoſed of the reliduary intereſt | ; 


have diſpoſed Without him. 
of the reſi- 


duary intereſt without the father's joining. 


I am of 2 beſides, here is a fair pecuniary conſideration, as 
there was a ſum of money paid, amounting to 100 J. by Stedman to 
German Hammond, and when paid, expreſſed to be on account of the 


third 100/. agreed to be given by Stedman as a portion, and no other 


account appears to have paſſed between Stedman and Hammond but 
| this. 
i As to the aſſignment of the other leaſehold eſtate, it is of a very 


different nature; for it is expreſſed to be in conſideration of the 1 


| EU and divers other good conſiderations. 


* 


' tificil, to ſplit them into three. 


All the deeds bear date the ſame day, and it is inſiſted it is mar- 7 


But I cannot think it is ſo. here; for they have made the confi- 


detation of the freehold 200 J. and of the Ford eſtate 100/. and I 
_ cayndt take in the conſideration of thoſe deeds, which have a 9d 
pro quo, and a conſideration of their own, to ſupport a third deed. 
Wherea fa- ' But in the laſt ſettlement is a plain badge o fraud, for German 


2 Hammond took back an annuity to himſelf and his wife for life of 3 


back an an- + 


nuity to the 27 J. Which probably was the full value of the eſtate comprized in 4 


eſtate com- 


prized in the 7aMount to a continuance in poſſeſſion, and has always been r 


lettlement, it is A ſtrong circumſtance of fraud. 
tantamount to 


a continuance in tee, and creditors will be relieved againſt ſuch ſettlement. 


11 I am of opinion the creditors ought to be relieved 


againſt this ſettlement. 
The decree was made in Feb. 1734. very near four years ago, 


and if I ſhould enter into the conſideration of coſts, I doubt I muſt * 
give the plaintiffs coſts before the maſter, and though the bill, as to 
two of the matters, has no foundation for relief, yet as to a third 
part, vig. the laſt ſettlement, it is as clearly for the plaintiff; there- 


fore for all B it will be better to drop the coſts. 
His Lordi up therefore ordered the ſaid decree to be affirmed, 


ſave as to that part thereof which relates to the ſettlement of the 
leaſehold eſtate called Ford; and as to the plaintiff's bill, ſo far as it 
2 ſeeks 


valve of the this deed, and therefore gave the ſon nothing; which is almoſt an- 
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9 
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Agreements, Articles, and Covenants. 17 
eeks to impeach the ſettlement of that leaſehold eſtate, and to make 
2 che fame liable to the plaintiff's demands; his Lordſhip diſmiſſed 
d che ſame without cofts, one 0 Nos" 
- XX And as to the coſts of the reſt of this ſuit, that the ſaid decree 
2 whereby the ſame are reſerved till after the ſaid report, be varied as 
= X flows: That to the time of hearing this cauſe at the Rolls, no coſts 
= IX be paid on either ſide, but that the conſideration of coſts of ſuch 
« ether parts of this cauſe from ſuch hearing, be reſerved till the 
it "IF maſter ſhall have made his report; the ten pounds depoſit to be 
ce = paid back to the defendant.” q 
mn {rao — | | 
= /D) Concerning the manner of perfozming 
a | agreements. „ e e 
» e, Miene, 27th 1739 vt 
e VArtbur O'Keeffe Eſq; and Jſabella his wife, — Plaintiffs. 
1 enn bad ik 
It „James Calthorpe Eig; — Defendant, 
y HE plaintiff Jſabella being poſſeſſed of old and new South Sea Caſe », 
© X - 4. annuities and Bank ſtock, and a marriage being intended be- where chil- 
= tween the plaintiffs, previous thereto, the plaintiff 1abella, for ſecu- dren under 
ring the ſtocks and dividends for her ſeparate uſe and diſpoſal, natwith- ne 
X ſtanding her coverture, did by indenture with the privity of the plain- have obuined 
tiff Artlur, transfer the ſtocks to the gefendant his executors and ad- — — 
1 miniſtrators, in truſt that he, his executors and adminiſtrators ſhould te cout ., 
3 pay, or ſuffer plaintiff. Iſabella to receive the dividends and profits not vaty it te 
J. thereof for her ſeparate uſe during her life; provided, that if J/abe/la 14 
» © ſurvived Artbur, then the defendant, his executors or adminiſtrators fer mar- 
»f = ſhould transfer the ſame to the plaintiff Iſabella, her executors or ad- riage. 
n miniſtrators, or to ſuch perſon as ſhe ſhould apart from her huſband 
„ by deed or will appoint, and for want of appointment, to the iſſue 
,d © of her body, and for want of ſuch iſſue, then as to one moiety of 
Xt ſuch of the ſtock as ſhould be remaining at the death of Jabella, in 
truſt for the plaintiff Arthur, his executors and adminiſtrators ; and as 
to the other moiety in truſt for the defendant, and one John Burrell 
4 the brother of the half blood of Jabella, their executors and admini- 
»” 8 ftrators. | e 
The marriage took effect, and plaintiff 1/abella by Arthur's con- 
ſent applied to the defendant to ſell part of the annuities, and to pay 
it the money to her, and to aſſign the truſt to ſome other truſtees; de- 
a dlaring to him it was not her intention that the ſame ſhould be unal- 
terable, but only to preſerve the ſame in her own difpofal ; but the 
deeſendant inſiſting he could not ſafely ſell the fame or aſſign his truſt 
without the directions of the court of chancery, the plaintiffs there- 
l, ſore by their bill pray that the defendant might aſſign his truſt, and 
2 that the ſtock and annuities might be transferred, fubjet to fuch uſes 


as 


18 Arreements, Articles and Covenants. C 


as Jabella alone ſhould from time to time direct, and for want theres, | 
of, ſubject to the truſts in the ſettlement. q 
Lord Chancellor : Where under a matriage ſettlement, the chil- 2 
dren have obtained a contingent advantage, I will not vary it to the 
prejudice of the iflue after the marriage; if 1 ſhould, I might fit here 
only to alter marriage agreements upon the particular whim of a fene 
covert. Therefore let the plaintiff Habella make the appointment, 
and let the appointee take ſuch intereſt as the law will give him; for 
I ſhall not lend him the aſſiſtance of this court to make ſuch appoint- 7 
maeent more effectual than it will be at law. 
The court will A perſon might as well bring a bill in this court to change truſ- 
non benen tees to preſerve contingent remainders; if the defendant had been 


2 
= 
1 


mere truſtee 
for a wife un · merely a truſtee for the lady, there might be ſome grounds for this 
— a 9%. application; though if I was inclinable to change the truſtee, I would 
| — 4 without not do it unleſs it went firſt before the Maſter to examine, Whether 4 
OY LINE the perſon propoſcd is a proper perſon. : 
em ; ww 
to ſee if the perſon propoſed is a proper perſon. 4 
8: - 


A new truſtee being by the conſent of all parties added to the old 
one, his Lordſhip decreed the defendant to transfer the annuities in 
queſtion in ſuch manner, as to veſt the ſame in himſelf and the 
new truſtee, ſubject to the ſame truſts as are in the ſaid deed of agree- 
ment ; and decreed. that the plaintiff's bill ſhould be as to other 
matters diſmiſſed, 3 
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by him as having a natural right to the care of them. A bill was 


C A P. VIII. 
Alien. 


December the 21ſt 1737. 


Anon. 


Caſe 8. 


a : . The perſons 
to compel his wife, now reſiding at Dantz1ck, to deliver up his of foreigners, 


children; one of 15, and another of 13 years of age, to be educated ſubject to the 


A Foreigner in the King of Pruſſia's ſervice applies to the court, 


authority of 
this court, on- 


brought ſome years ago by the wife, who had then been ſeparated i; while in 
from her huſband a conſiderable time, to have an allowance out of £2/-»4 but 


though their 


ſtocks here in England, belonging to her, for the maintenance of the perſons are out 
children; which was decreed accordingly. of the reach 


of this court, 


yet the property they have here in the funds, is under the controul of it. 


Lord Chancellor : 1 have no power over the perſons of foreigners 
any longer than while they are in England, for then they owe a local 


| obedience ; but as they are now in foreign countries, my authority will 
not reach them ; but though I cannot come at their perſons, yet I 
might lay my hand upon any property they have here in ſtocks, &c. 
but as a ſum of money has been already ordered out of a fund be- 


© longing to the petitioner's wife, for the maintenance of her children, 


I cannot make any alteration in that order, while the children conti- 
nue under her cuſtody, for it is given merely upon their account, and 


9 not the mother's, 


December the 4th 1739. 
s 
Ramkiſſenſeat of the town of Calcutta, at Fort 8 Plaintiff. 


Wilkam in Bengal and others, 


Hugh Barker an infant, by his guardian and others, Defendants. £4. 3 #4 
Et e contra. 5 


T was moved on behalf of the plaintiff in the original cauſe, that ee 
The court di- 


he may be at liberty to ſue out duplicates of the commiſſion, to ;caeq x com- 


take his anſwer to the plaintiff's bill in the croſs cauſe, and that the million to the 


X commiſſioners may by ſuch commiſſion be impowered to ſwear an 


Eaſt Indies, 
to take the 


=X interpreter, to interpret the oath to the defendant in the croſs anſwer of the 

5 | defendant to 
= the croſs bill, who was of the Gentou religion; and impowered two or three of the-commiſſioners to admini- 
2 ſter ſuch oath in the mt ſolemn manner, as in their diſcretions ſhall ſeem meet; and if they adminiſtred any 
other oath than the Chriſtian, to certify to the court what was done by them; that if there ſhould be avy doubt 
2 to the validity, the opinion of the judges might be taken, 


bill 


ey IT 45. 


AT. 


Alien. 


bill, and to tranſlate his anſwer from the Bengall language into Eng. Wl 
corporal 


liſh, if it ſhall be found neceſſary, and that theſe words c 
and wpon the boly Ruangehft may be left 6ut of the commiſſion, and 
inſtead of the latter vm 
manner, or ſome other pr Yo wok aa 
ſtances of the — 6 cakes may be inſerted in their room. 
In ſupport of the motion was cited 1 Fern. 263. Anon. Where a 


Jew was ordered to be ſworn to his anſwer upon the Pentatevch, E 


Hale's 2d part of the Pleas of the Crown 279. 

Lord Cancer : It depends upon what is admitted on the other 
fide, that the defendant in the croſs cauſe is of the Gentou 2 
and an idolater. 

I have often wondred, as the dominions of Great Britain are ſo 
extenſive, that there has never been any rule or method in caſes of 
this ſort. 

The general rule is, that all perſons who believe a God, are cap- 
able of an oath ; and what is univerſally underſtood by an oath 1s, 


that the perſon who takes it, imprecates the vengeance of God upon bim, : 


F the oath he takes is falſe. 


the Jews 
role upon the Old Teſtament. . 


And tord Hale very juſtly obſerves, it is a wiſe rule in the kingdom 
of Sparn ; that a heathen and idolater ſhould be ſworn upon what he 


thinks is the moſt ſacred part of his religion. 


If a Jew ſhould be indicted for perjury, and it is laid in the in- 
dictment that he ſwore tas ſacro: ſunctis Det evangeliis; yet ac- 
cording to Hale the word evangeliis in the inditment may be an- 


» A 
1 


per oath in the moſt ſolemn 7 
and agreeable to the circum- 


AY 


It was an this principle that the judges were inclined to admit 9 
believed a God, according to our notion of a God, to 


ſwered by the Old Teſtament, which is the evangelium of the Jews. 


In order to remove the difficulties in this caſe, I ſhall direct that 
theſe words, upon the holy evangeliſts, may be left out. 


The next conſideration, What words muſt be inſerted in their | 


room ? Now on the part of the plaintiff in the croſs bill, it is deſired, 


that I ſhould appoint a ſolemn form for the oath : I think this very : 


improper ; becauſe I may poſſibly direct a form that is contrary to 
the notions of religion entertained by the Gentou people. 

I will therefore make this rule, That two or three of the com- 
miſſioners may adminiſter ſuch oath in the moſt ſolemn manner, as 
in their diſcretions ſhall ſeem meet ; and if the perſon upon the uſual 
oath being explained to him ſhall conſent to take it, and the com- 
miſſioners approve of adminiſtring it (for he may perhaps be a Chriſ- 
tian convert) the difficulty is removed ; or if they ſhould think pro- 
per to adminiſter another oath, that then they ſhall certify to the 
court, what was done by them, and that will be the proper time to 


controvert the validity of ſuch an oath, and to take the opinion of the 


judges upon it, if the court ſhould have any doubt. 


The words corporal oath may ſtand, for lifting up an arm, or other | g 


bodily member. This will come up to the meanin g of a corporal oath; 
4 | but | 
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19h akk A, 
but upon the Attorney General's ſugge ing that there might / be no-cere- Sir Dudley Ri. 
monies in their form of king oaths, . theſe- words were likewiſe left“ 

out. and the words moſt ſolemn y to be inſerted in their room,  * 

There was likewiſe a croſs motion for Barker the defendant in the 

original and plaintiff in the croſs bill, that all further proceedings in the 

original cauſe may be ſtayed until the plaintiff in the original cauſe, 

and the defendant in the croſs cauſe, ſhall have fully anſwered the croſs 

bill. | ar 

Lord Chancellor : The general rule in this court is not to ſtay pro- The court will 
ceedings in an original cauſe, till the anſwer comes in to the crofs not ftay pro- 
bill, but to ſtay publication only. Indeed it would have been of — 
_ courſe to ſtay proceedings in the original cauſe, if the plaintiff in the "ll the anſwer 


croſs cauſe had brought his bill, before he had put in an anſwer to the comes in tothe 


MER . croſs bill, but 
original bill. will only itay 
In the cauſe of Omychund v. Barker, & Franco v. Barker, there were publication. 


two more orders of the ſame day to the ſame purpoſe. 
| Mich. term 1744. 


Omychund v. Barker. . SHS GA. e, ee 


Urſuant to the order above of the 4th of December 1739, a com- Cale 10. 
LL miſſion went to the Eaſt- Indies, and on the 12th of February Lord Chan- 
1742, the commiſſioners certified, that among other witnefles for the * _ 
plaintiff, they had examined Ramkiſſenſeat, and Ramchurnecooberage, judice 4 
and ſeveral others, ſubjects of the Great Mogul, being pexſons Who Lord Chief 


profeſs the Gentou religion, and that they were ſolemnly ſworn in the Jaftice Fil, 


following manner, via. The ſeveral perſons being before us, with a —— | 


* Bramin or Prieſt of the Gentou religion, the oath preſcribed to be Parker, of 
taken by the witneſſes was interpreted to each witneſs reſpectively ; — 

after which they did ſeverally with their hands touch the foot of of witneſſes of 

the Bramin or Prieſt of the Gentou religion, being alſo before 8 

with another Bramin or Prieſt of the ſame religion, the oath pre- —— 

{cribed to be taken by the witneſſes was interpreted to him; after their ceremo- 

which Neenderam Surmah, being himſelf a Prieſt, did touch the . _ ; 

hand of the Bramin, the ſame being the uſual and moſt ſolemn 1 — 

form, in which oaths are moſt uſually adminiſtred to witneſſes ſtances of this 

who profeſs the Gentou religion, and the ſame manner in which © eg 

oaths are uſually adminiſtred to ſuch witneſſes in the courts of in the cauſe. 

* Juſtice, erected by letters patents of the late King at Calcutta. 

The cauſe came on this term upon the merits, and the bill was 

brought to have a ſatisfaction for 67,955 rupees, amounting to about 

7,000 J. Engliſh money, from the eſtate of the late Mr. Barker, the 

father of the defendant. 


Mr. Barker in July 1729 being appointed, by the Ea/t-Tndia 
Company, Chief of Patna, applied to the plaintiff, who was a con- 


ſiderable merchant, to be engaged in partnerſhip with him in the ſale 
of goods. 


40 


G The 
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Bir Dudley Ri- 
Aker. 


_ evangeliſts. 


Alien. 

The plaintiff was to advance the money for buying the goods, and 
in confideration thereof Mr. Barker was to allow him intereſt upon a 
moiety at 12 per cent, 
The goods were fold by Mr. Barker for a great profit, and the 
whole money received by him; but he refuſed to come to any account 
with the plaintiff, upon which he filed his bill in 1736, in the 
mayor's court at Calcutta, and when the cauſe was ready for hearing 
there, Mr. Barker left Calcutta, and took his paſſage in a French 
Eaſt-India ſhip for Europe, and upon his withdrawing himſelf, the 
court at Calcutta interpreted it to be a flight from juſtice, and de- 
creed that he ſhould pay plaintiff's demand in full, and all his coſts. 
Mr. Barker died in the voyage, but by his will made on the 21ſt 
of December 1736 charges his real and perſonal eſtate with the pay- 
ment of his debts. | 
The end of the bill was, that all books and papers relating to the 
dealings between Mr. Barker and the plaintiff might be produced, 
and that the ſum before mentioned might be paid with ſubſequent 
intereſt, and the coſts in the mayor's court at Calcutta. 
Mr. Attorney General for the plaintiff offered to read the depoſi- 
tion of Ramkiſſenſeat, but the counſel for the defendant objecting to 
his being a proper witneſs, Lord Chancellor ordered the commiſſion 
and the return to be read, and likewiſe the letters patent, bearing date 
the 12th of September, the 13th of the late King. | 
Mr. Tracy Atkyns argued in ſupport of the objection, 
1/t, That as the law of England now ſtands, no oath can be admi- 
niſtred to make a man a competent witneſs, but the oath upon the 


2dly, That it would be contrary even to the rules of equity to ad- 
mit any other, 
The ſubſtance of this argument follows : 
I will endeavour to ſhew, from the oldeſt authorities extant down 
to the preſent time, that the rule has been uniform and invariable as 
to the particular oath required. | 
Fleta lib. 5. cap. 22. p. 344. Juramentum eft affirmatio vel ne- 
« gatio de aliquo atteſtatione ſacræ ret firmata“, ſo that as long ago as 
Edward the firſt's time, which is at leaſt 400 years, the general defi- 
nition of an oath was a perſon's affirming or denying a thing, with a 
ſolemn appeal to the ſacred writings for the truth of what he ſaid. 
Bracton, fol. 116. the oath that was adminiſtred by the juſtices 
itinerant, to the jury, ſummoned to inquire for the crown, agrees 
exactly with this definition: Hoc audite juſtitiarii, quod ego verita- 
tem dicam de bee quod a me interrogabitis ex parte domini regis, et 
* fideliter factam id quod mihi præcipietis ex parte domint regis, et pro 
, aliquo non omittam, quin ita faciam pro poſſe meo; fic me deus adjuvet, 
« et bac ſanita dei evangelia.“ 
Briton de Challenge de Jurors, cap. 53. Pp. 135. deſcribes the oath 
thus: Que eo verite diray, ſi dieu moi aide & les ſeintz, & p fout 
« les evangelies beyſes touts hoors ficome notre foy & notre ſauvation.” 
In Forteſcue de Laud. Leg. Angliæ, cap. 26. p. 58. octavo edition, 
intituled, How jurors ought to be informed by evidence and witneſ- 
ſes, 


Alien. 


ſes, he ſays, © Et tunc adducere poteſt utraque pars coram eiſdem juſti- 


« fjariis et juratis, omnes et fingulos teſtes, quos pro parte ſud producere 
« elit, qui ſuper ſancta dei evangelia, per juſticiarios onerati, teftifica- 
&« huntur omnia que cognoſcunt probantia veritatem facti, de quo partes 
© contendunt.” 

So that your Lordſhip ſees it is omnes et ſingulbs teſtes, without any 
exception of perſons whatſoever, qui ſuper ſanta dei evangelia onerati 
teſlificabantur. 

Lord Coke in his 2d Inftitute 479, upon the ſtatute of Weſtminſter 
the 2d, ſays, © A new oath cannot be wh upon any ſubjef without 
« authority parliament, but the giving of every oath muſt be warranted 
« by act of parliament, or by the common law time out of mind.” And 
in the 719th page of the ſame [n/{ztute, in the margin, None can 
« examine witneſſes in a new manner, or give an oath in a yew caſe, 
« without an act of parliament.” 

And in his third In/iztute, chap. 14. p. 165. intituled, Of Perjury, 
Subornation of Perjury, and. incidentally of oaths, faith, that the word 
_ cath is derived from the Saxon word Eoth, and that it is expreſſed by 

three ſeveral names, 1ſt, ſacramentum a ſacrd & mente, — it 
ought to be performed with a ſacred and religious mind, quia jurare 
eft deum in teſtem vocare, et eſt adtus divini cultus. 2dly, by juramen- 
tum a jure, which fignifieth law and right, becauſe both are required and 
meant, or becauſe it muſt be done with a juſt and rightful mind, zdly, 


jus jurandum a jure et jurands. | 

And in the very next ſection he ſaith, An oath is an affirmation or 
denial, by any Chriſtian, of any thing lawful and honeſt, before one or 
more that have authority to give the ſame for advancement of truth and 
right, calling Almighty God to witneſs, that his teſtimony is true. So as 
an oath is ſo ſacred, and fo deeply concerneth the conſciences of Chriſtian 
men, as the ſame cannot be miniſtred to any, unleſs the ſame be allowed 
by the common law, or by ſome att of parliament ; neither can any oath 
allowed by the common law, or by act of parliament, be altered but by act 
of parliament ; it is called a corporal oath, becauſe be toucheth with his 
hand ſome part of the holy ſcriptures. 

In the 4th In/titute, Fi 5 64. p. 279. he ſays, An oath ought to be 
accompanied with the fear of God and ſervice of God, for advance- 
ment of truth, Dominum Deum tuum timebis, et illi ſoli ſervies, et per 


nomen illius jurabis, taken out of the Mæſaic law; and the words im- Deut chop. ui. 


mediately following are, Bracton ſaith, That an alien born cannot be ais. 


witneſs, which is to be underſtood of an alien infidel. 

I ſhall beg leave to mention a ſtatute made in the 21ſt of Henry 
the 8th, chap. 16. touching artificers ſtrangers, in the 4th ſection of 
which 'tis enacted, that the ſame ſirangers ſhould, upon lawful warning 
to them given, by the wardens of divers miſteries, within the cities and 
tens, preſent themſelves to the common hall of the ſaid crafts, and there 
to receive and take their oath, and be ſworn before the wardens upon the 
holy evangelifts, to be true to the King, &c. 

So that notwithſtanding aliens and ſtrangers are the ſubject of this 
act of parliament, yet without reſervation of any form or ceremo- 
ny in their own religion, relating to oaths, they are directed to 
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and in their ideas of the Deity ſo groſs, that it would be ſhocking 
even to mention, How then can they be ſaid to N ſuch a 
ceremony with a ſacred and religious mind, which the 


their own witneſſes, who may be ſuppoſed to repreſent it in the moſt 
favourable light, that the ceremony is for the perſon who ſwears to 


ſuch an apprehenſion; but I am confident great numbers of perſons 
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take the oath upon the holy evangeliſts: ſo that the legiſlature go- 
verned themſelves by the law as it then ſtood, and ſaw no reaſon to 
alter it for the private convenience of particular perſons, 

I appeal to your Lordſhip's judgment, whether the people who are 
offered as witneſſes, are capable of taking an oath, as the law of 
England conceives of it; the moſt authentick hiſtories of this part of 
the world repreſent the natives as extremely 1gnorant, and particu- 
larly with regard to their notions of religion, abſurd and ridiculous, 


word ſacra- 
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mentum implies ? 
It appears by the certificates of the commiſſioners, and even by 


er 


fall down, and touch the foot of the prieſt with his right hand. 
Can this be ſaid Deum in teſtem vocare ? Or is it actus divini cultus? 
ſo far from being accompanied with the fear [or worſhip of God, as 
an oath by our law ought to be] it is meanly proſtrating themſelves at 
the foot of a prieſt, and calling upon the creature inſtead of the grea- 
tor, and cannot poſſibly raiſe any other emotions, but thoſe of con- 
tempt and ridicule. | | 
It is ſaid too, that if ſuch perſons ſhall ſwear any thing contrary to 
truth, that he ill be eſteemed a vagabond. 
. do not know how far the people of India may be deterred by 


here, would, be ſo far from thinking this a puniſhment, that if the 
only effect of forſwearing themſelves was being a vagabond, they 
would be more inclinable to break an oath, than to keep it. 

I do not find that the prieſt tells us what are the general notions 
of the people, as to the belief of a God, but only that he himſelf be- 
lieves in a ſupreme Being; of whom his ſuperior abilities and educa- 
tion may have given him ſome confuſed knowledge; and yet the 
bulk of the people who have not had theſe advantages may think 
quite otherwiſe, 

I ſhall now beg leave to mention the later opinions. 

Mr. ſerjeant Hawkins in his pleas of the crown, the laſt folio edi- 
tion 434. under the head of evidence; ſays, it ſeems agreed zo be 4 
good exception, that a witneſs is an infidel. © That is, fays he, as I 
© rake it, that he believes neither the Old or New Teſtament to 
* be the word of God, on one of which the laws require the oath 
* ſhould be adminiſtred.” | 

I expect we ſhall be told by the gentlemen of the other fide, of 
Sir Matthew Hale's opinion in his pleas of the crown, 2 vol. 279; 
and therefore I will read the paſſage, and ſubmit to your Lordſhip ; 
it is rather in favour of what we contend for, than againſt us. 

% It is laid down by lord Coke, ( ſays lord Hale), that an infidel 
* is not be admitted as a witneſs ; the conſequence whereof would be, 
* that a Jeu 1ho only owns the old teſtament, could not be a witneſs. 

| «© But 
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« But I take it that although the regular oath, as it is allowed by 
&« the laws of England, is tactis ſacro-ſanctis dei evangeliis ; which 
e ſuppoſeth a man to be a Chriſtian : Yet in caſes of ney as in fo- 
e reign contracts between merchant and merchant, which are many 
times tranſatted by Jewiſh brokers ; the teſtimony of a Jew tacto li- 
« bro legis Moſaicæ, is not to be rejected, and is uſed as I have been 
te informed among all nations. 
« Yea the oaths of idolatrous infidels have been admitted in the muni- 
te cipal laws of many kingdoms , eſpecially, ſi juraverit per deum ve- 
rum creatorem ; and ſpecial laws are inſtituted in Spain, touching 
ce the form of the oaths of infidels. 

« And it were a very hard caſe, if a murder committed here in 
« England, in preſence only of a Turk or a Jew, that owns not the 
« Chriſtian religion, ſhould be diſpuniſhable ; becauſe 7 pom an oath 
e ſhould not be taken which the witneſs holds binding, and cannot ſwear 
© otherwiſe, and poſſibly might think himſelf under no obligation, if 
« ſworn according to the uſual flile of the courts of England. 
But then it is agreed, that the credit of ſuch a teſt1mony muſt be 
« left to a jury.” 
With deference to ſo great a man, I do not ſee the conſequence 
drawn from lord Coke's poſition, that an infidel cannot be a wit- 
neſs, therefore a Jew cannot be one; for they believe a God, juſt 
in the ſame manner the Chriſtians do; and the old teſtament is as 
much the evangelium to them, as the new is to us; and therefore 
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And this was the very reaſon for admitting the evidence of Jews 
in the caſe of Robeley v. Lang /ton, 2 Roll. 314. Nota; Mild, ſer- 
jeant on evidence to a jury in Guzldball, yeſterday, (where becauſe 
<* the witneſſes produced were Jews, Keeling chief juſtice ſwore 
<* them upon the old teſtament) deſired the opinion of the court, if 
e this were any oath by the ſtatute of 5 Ez. that might be aſſigned 
“for perjury ; and per curiam, it is ſo, and within the general words 
of ſacro-ſanfa evangeha ; ſo of the common prayer book that hath 
the epiſtles and goſpels; contra by Windbam of a pſalm book 
only.“ | 
It 5 upon this I apprehend the court formed their opinion, and 
not upon a conſideration of their being brokers in foreign contracts 
between merchant and merchant. 

I ſubmit it upon the whole paſſage : Sir Matten Hale does not 
poſitively ſay, that by the laws of England, a perſon who owus not 
the Chriſtian religion, may be examined according to the form of his 
own religion, but is only commending the municipal laws of other 
Kingdoms, and throws it out rather as a wiſh, that the rule were to 
prevail here, in caſes of neceflity, than as his opinion ; therefore the 
utmoſt which can be collected from what he ſays is, that he thought 
it a defect in our law. 

But though his genius and knowledge were equal perhaps to any 
one man of the profeſſion; yet I hope I may be allowed to put in 
the other ſcale, the wiſdom and experience of the great and eminent 
H perſons, 
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widely different from the infidel, who has no notion of the true God. 
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perſons, who for ſo many ages before his time have adhered. to th 
form of an oath as a conſtant and invariable rule, | 

Beſides the preſent cannot be called a caſe of neceſſity, becauſe 
there are perſons in India, privy to all theſe tranſactions, who are un- 
der no objection, as to their capacity of taking an oath ; but the 
plaintiff knew very well, that natives of the ſame country, ingaged 
in the ſame intereſt, and the ſame buſineſs with themſelves, were 
much more inclinable to ſwear for them. 

I will mention but one thing more upon the firſt head, to ſhew 
your Lordſhip, that nothing but the legiſlature can diſpenſe with the 
common and uſual form of oaths; and that is the caſe of the quakers, 
who had entertained a notion that all manner of oaths were un- 
lawful; and there is ſcarce any error perhaps that hath a more plau- 
fible colour from ſcripture than this, which made the caſe of thoſe 
who were ſeduced by it, the more pityable ; and yet, upon their re- 
fuſing to take the oath in courts of juſtice, to uſe the words of the 
preamble to the ſtatute of the 7 & 8 Will. ch. 34. /. 1. for the relief 
of quakers, They were frequently impriſoned, and their eſtates ſe- 
queſtred, by proceſs of contempt iſſuing cut of ſuch courts, to the ruin of 
themſelves and families. 

If the law of England, with regard to the form of an oath, was 
ſo ſtrict, that the judges did not think themſelves juſtified in admit- 
ting the moſt ſolemn affirmations and declarations of the quakers 
inſtead of the oath, though in favour of perſons who agreed in the 
ſubſtantial and fundamental part of the chriſtian religion with the 
church of England, and who are in all reſpects very uſeful and ſer- 
viceable members of the commonwealth ; I hope your Lordſhip will 
ſee no reaſon to do it in this caſe, where the perſons are proved by 
the plaintiff himſelf to be infidels and idolaters ; and whatever cere- 
mony they may have in ſwearing, it cannot be called a ſolemn and 
religious one. 

In the ſecond place, I ſhall endeavour to ſhew, that it would be 
contrary to the rules of equity to admit this evidence. 

And here I muſt ſubmit to the court, that in the admitting this 
evidence, very great hardſhips and inconveniences muſt neceſſarily 
ariſe to the defendant, and that he is brought into this court upon 
very unequal terms. | 

Should your Lordſhip admit the depoſitions of theſe witneſſes to be 
read, the plaintiff would have one manifeſt advantage over the defen- 
;dant; that notwithſtanding his witneſſes ſhould affert the groſſeſt 
falſhoods, and be guilty of the moſt notorious perjury, yet the defen- 
dants would be without, remedy ; for there is no indictment that 
could be framed againſt them, which could be ſupported; for I ap- 
prehend it to be a material ingredient in all indictments of this kind, 
that radio per ſe ſacro evanglio voluntarie et corrupte commiſit perj u- 
rium; and that omitting theſe words would be a fatal error, and 
quaſh the indictment. 

If this expreſſion be neceſſary in the indictment, theſe witneſſes, 
let them be ever ſo guilty, muſt go unpuniſhed ; for I am afraid f 
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will not be ſufficient to maintain the indictment, to ſay, that fauching 
the foot of the prieſt with his right hand, voluntarie et corrupte com- 
mifit perjurium. , 

Upon the commiſſion, your Lordſhip was pleaſed to ſay, that you 
wondered as the dominions of Great Britain are ſo large, and their 
commerce ſo extenſive, and as things of this kind muſt have hap- 
pened before, there ſhould be no method, as yet eſtabliſhed on ſuch 
occaſions. 

Whatever prudential reaſons there may be to introduce any new 
rules in future caſes, we hope that as courts of equity govern them- 
ſelves by the ſame rule, with regard to admiſſion of evidence, as the 
courts of law; and that your Lordſhip will be of opinion, that you can- 
not without overturning the law intirely, allow theſe depoſitions to be 
read; and that nothing but an act of parliament can alter the preſent 
form of ſwearing. 
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Mr. Attorney General for the plaintiff, by way of anſwer to the Dadley Rs 


objection, ſtated a few particular facts. 

1/t, That the matters now in queſtion, are matters of commerce 
ariſing in a foreign country, in a foreign juriſdiction, between a Chri- 
{tian and an Infidel. 

2dly, That in this country the Gentou religion prevailed, and that 
Calcutta was only a factory within this country. 

zaly, That the witneſſes do believe in a deity. 

4thly, Not only that they believe in a deity, but that in ſwear- 
ing they uſe an expreſſion equivalent to ours. So Help me God. 

5thly, That ſolemn oaths to atteſt facts, is uſual amongſt them. 

67bly, That they underſtand an oath in the fame manner we do. 

7thly, That by the letters patent eſtabliſhing a court at Calcutta, 
there is all the reaſon in the world to admit their evidence. 

dt, In point of fact, Gentous are admitted as witneſſes in the 
court of Calcutta. 

gthly, That the manner made uſe of in the preſent cauſe, is the 
the moſt ſolemn and cuſtomary. 

Iothly, That theſe witneſſes are all of the Gentou religion. 


He then ſubmitted it, Whether a perſon of ſuch a religion, and an 


22 may be admitted as a witneſs, He then made two propo- 
itions. 

%, That the witneſs is capable of taking an oath as an infidel, 
according to the opinion we have of oaths. 
| 2dly, That there is nothing in our law that prevents him from be- 
ing a witneſs. 

An Infidel properly defined is a Deiſt, that does not believe the 
Chriſtian religion. | 

All that in point of nature and reaſon is neceſſary to qualify a per- 
fon for ſwearing, is the belief of a God, and an imprecation of the 
divine Being upon him if he ſwears falſely. 

This is the ſenſe of all the civilized nations in the world, the 
foundation of all treaties ; nullum enim vinculum ad . 

idem 
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Adem jurijurando majores arctius efſe voluerint, Lib. tert. M. T. C. 
de Offic. ſec. 31. 

The beſt writers on Chriſtian morality have gone ſo far as to ad- 
mit the oath to falſe gods. It is the ſenſe of Grotius; fed et quis per 
falfos deos juraverit, obligabitur ; quia quanquam ſub falfis notis, generali 
tamen complexione, numen intuetur : Ideoque Deus verus, ft pejeratum fit, 
in ſuam injuriam id factum interpretatur. Lib. 2. c. 13. ſ. 12. 

Nothing is proper to the oath here, but /o help me God, when it 
comes to the corporal part; I own it is ſupra ſanctum evangelium, 
which is a mere ceremony and not eſſential. 

I can go to a higher authority, the authority of the Jewiſh reli- 
gion, and of the old patriarchs; and it will appear they conſtantly 
conſidered the heathens capable of an oath. The inſtance of Tac 
and Abimelech ſwearing to one another, Geneſis 26. v. 31. and in the 
31ſt of Geneſis v. 53. Jacob ſwears by the fear of his father Jſaac, and 
accepted of Laban's oath without heſitation, though he ſwore by 
talſe gods. 

Conſider now the circumſtances and ſituation of the Gentous with 
reſpect to the oath they have taken. | 

1/t, As to the form of the oath. 

And then as the corporal parts. | 5 

As to the form of the words: It is the ſame we make uſe of here; 
for the interrogatory, Do you believe in the ſupreme Being, &c. is read 
over and interpreted to him, and he takes it in the ſame ſenſe other 
people do, which will put an end to the whole objection. 

As to the corporal part: Where is the objection to it, at leaſt it 
ſhews great humility, and is in all reſpects applicable to the kiſſing of 
the book, and equally fignificant, for both are no more than ſigus, 
and not material to the oath. 

The gentlemen, by their manner of arguing would make one be- 
lieve, there is only one form of an oath. 

Grotius in the ſame chapter and book as before mentioned, and 
10th ſect. ſays, Forma juris jurandi verbis differt, re convenit; hunc 
enim ſenſum habere debet, ut Deus invocetur, puta hoc modo, Deus teſtis 
ſit, aut Deus fit vindex, que duo in idem recidunt. 

Vid. Voet, upon the Dig. lib. 12. tif. 2. ſec. 2. 

A greater authority, our Saviour fays, in St. Matthew's goſpel, 
Who fwears by the temple, ſwears by the God who inhabits it. 

So that all terminates in a ſolemn appeal to the Deity, for the 
truth of what he ſays, 

There are ſeveral paſſages in Livy, Polybius, and Grotius, which 
ſhew that oaths are totally arbitrary. 

The conſequence mult be, that an Infidel is capable of an oath. 

2dly, Whether there is any thing in the law of England that im- 

vgns it? 

: It is laid down by lord Coke, that an infidel cannot be a witneſs, 
and ſaid that his poſition is proved by all the caſes cited out of the 
old authorities. 
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It may indeed be laid down as a general rule, but therefore does it 
follow, that there ſhall be no exception ? Does not our law ſay, ex- 
ceptis probat regulam ? | 

It is extremely proper there ſhould be ſome general rules in relation 
to evidence; but if exceptions were not allowed to them, it would be 
better to demoliſh all the general rules. | 

There is no general rule without exception that we know of but 
this, that the beſt evidence ſhall be admitted which the nature of the 
caſe will afford. 

I will ſhew that rules as general as this are broks in upon for the 
fake of allowing evidence. 9... 

There is no rule that ſeems more binding than that man ſhall not 
be admitted an evidence in his own caſe, and yet the ſtatute of Hue 
and Cry is an exception. 

A man's books are allowed to be evidence, or which is in ſubſtance 
the ſame, his ſervant's books, becauſe the nature of the caſe requires 
it, as in the caſe of a brewer's ſervants, 

Another general rule, that a wife cannot be a witneſs againſt her 
huſband, has been broke in upon in caſes of treaſon. 

Another exception to the general rule, that a man may be examined 
without oath : The laſt words of a dying man are given in evidence 
in the caſe of murder; a child may be examined without oath ; Lord 
Chief Juſtice Hale's Pleas of the Crown, 1 vol. p. 634 but, if capable 
of conſidering the obligation of an oath, may be ſworn. 

This ſufficiently ſhews how much our law allows exceptions againft 
oaths. 

Lord Chief Juſtice Lee interrupted the Attorney General, and ſaid, 
it was determined at the Old Baily upon mature conſideration, that a 
child ſhould not be admitted as an evidence without oath, | 

Lord Chief Baron Parker likewiſe ſaid, it was ſo rul'd at Xing ſton 
aſſizes before Lord Raymond, where upon an indictment for a rape he 
refuſed the evidence of a child without oath. 

Mr. Attorney General then proceeded in his argument, and inſiſted 
that admitting a Jew to he (wagniſs. an exception from the general 
rule: What is the definition of an infidel2 Why, one who docs not 
believe in the Chriſtian religion! Then a Jes is an infidel, for the 
ſenſe of evangelium has been perverted, and ought to be confined to 
the New Teſtament only; for it is ufed by our Saviour as good tidings, 
in oppoſition to the bondage the Jews then underwent, and was de- 
livered to them firſt. | | | 

We are taught there are but four evangeliſts, and the prophets are 
not ſo, and yet the gentlemen of the other fide would introduce 
many more. As to the paſſages in Deuteronomy, it happens unfortu- 
nately that the books of Meſes are no part of our religion, nor does the 
law eſteem them ſuch. 

Are all the Jewiſh diſpenſations confirmed by our law? No! this 
was as much a municipal la to the Jews, as the municipal laws here 
to England, or the laws of Solon to Athens, or of Lycurgus to Lacede- 
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He — wy ut it kappetien before a — of "hep 
council the gth of December 1738, on a complaint againſt General 
Sabine. A Turk wis brought there and offered as a witneſs, and to 
be ſworn upon the alcoran, and was ſworn accordingjyyyyyy 

So far this agrees exactly with the preſent caſe; but it may be faid, 
rhis Was not in a court of juſtice, but rather a matter of ſtate. In 
that reſpect there is ſome difference, but it will not take away the uſe- 
fulneſs of thẽ prfigdent, to ſhew that a court or ' perſons may N the 
form of an o * 

This Indian witneſs has ſworn by the very ſame words dn we . 
therefore your Lordſhip will not preſume that he means wy _ God 
than we do. | 

It is of the greateſt moment, that we ſhould have commerce wad; 
correſpondence with all mankind ; trade requires it, policy requires it, 
and in dealings of this kind it is of infinite conſequenoe, there ſhöuld 
not be a failure of juſtice. It has been objected” that we mighOhave 
other evidence. NIN 

But though we may have lighter evidence, why ſhould we be ted 
down'to this, and debarred of the preſent, which is much ſtronge 
Gentous are the common brokers in this com? \ the neo of 
the caſe will work ſtrongly for us. 107 pad ber 

There was a time when even Jews were not Foe and nodewfier 
ſince than the 5th of November 1732, there was a commiſſion-out: of 
the Exchequer in the cauſe of Lopes and Nunes, in which there Was a 
diſtinction between the oath for Jews and Chriſtians; for if Jews, 
they were directed to be ſworn ſupra vetus Teſtamentum only.” © r- 

An objection was likewiſe made, that this Indian would not be liable 
to be puniſhed for perjury; to which it is anſwered, That if the 
court ſhould be of opinion this is an oath which may be ren, 7 of 
conſequence he is liable to be 38 if forſ worn. 

Another objection is, that Quakers could not be admitted 1 
neſſes till an expreſs act of by nt to ergpower them. The plain 
anſwer is, that they would not take the S4 at all; therefore their 
_ affirmation was not ſufficient, becauſe it had not Jura eſſence: of 
an oat till) þ 

Upon the whole, as it is a caſe of neceſſity, and: we ; have fully in- 
proof from the return of the commiſſioners, that they believe i wm the 
Supreme Being, theſe witneſſes ought to be admitted; an i 960 
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* Mr. Murray, * Mr. Solicitor General, of the ſame fide with the Attorney 0 'Ge- 
nel. 45 


It is expreſsly certified by the commiſſioners, that the oath pe- 
ſcribed to be taken by our law was read over to the plaintiff's witneſſes. 
The objection is, That they have not made ufe of the he! 87 ce- 
remony the kiſſing of the * 
But 
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But they have made uſe of another ſymbol, the taking the prieſt's 
foot with their right hand, becauſe this is the form and ceremony 
maſt; binding in their own religion, and notwithſtanding this, am ob- 
je&ion has been taken to the reading of their evidence. ee. 
Hit, Becauſe they have not touched the evangeliſts and are Pa- 
gans, and therefore cannot be admitted.” _ 

: Secoridly, Suppofing they may be admitted as witneſſes, yet under 
the ſanction of the oath thus certified, they ought not to be admitted 
as witneſſes. Tt. SITE | | 
- In moſt of the reaſons the gentlemen have begged the queſtion, and 
have inſiſted that the admitting their evidence is contrary to law, and 
they cannot be indicted for perjury, | 

But if the admiſſion is not contrary to law, then of courſe the 
witneſſes are liable to be indited for perjury as well as a Jew, who 
may be indicted tacto libro legis Moſoice. i 

The ſtatute of the 5th of E/:zabeth leaves this matter intirely open. 

Tis ſaid there is no one precedent or caſe of a Heathen ſworn 
according to the ceremonies of his own religion, ever exiſted before 
in Englang in courts of juſtice, proceeding according to the common 
law 5d ow bioorit vo WIT 
Pagans have been ſworn in the court of admiralty, as Dr. Strahan 
and Dr. Andreu hgve informed me; but they had no note of the caſe, 
and had forgot the name of it. * 

No wonder that it has not exiſted before, becauſe all our commerce 
is carried on by our going to them, inſtead of their coming here. 

The caſe of a Jew as a witneſs in a private cauſe never exiſted till 


after the reſtoration; they went out of England the 18th of Edward 


the iſt, and did not return 'till Oliver Cromꝛwell's time. $A 

The only authority of conſequence cited, is a ſaying of Lord Coke's, 
Co. Litt. 6. b. That an inſidel cannot be a witneſs. 55 

This ſaying is not warranted by any authority, nor ſupported by. 
any reaſon; and laſtly contradicted by common experience. Lord 
Coke meant Jews, as emphatically Iaſidels by ſhutting their eyes againſt 
the light. He hardly ever mentions them without the appellation of 
Infigel Jews, 2 Inſt. 506, 507 ; and thus this noble King (meaning Ed- 
ward the firſt) baniſhed for ever theſe infidel uſuriaus Fetus: Therefore 
Lord Chief Juſtice Hale was not miſtaken when he underſtood Lord 
Chief Juſtice Coke meant Jews for Infidels as well as others. 

That all the law books when they mention an oath mean a Chriſtian. 
oath, is no argument at all; Fleta's definition, magis licitum jurare. fer. 
Creatorem quam Creaturam : This ſhews the oath was not quite fixed, 
but like the oath ſworn in the Reman empire after the eſtabliſhment 
of Chriſtianity ; and Lord Coke's ſaying an oath is an affirmation or 
denyal by a Chriſtian, is no wonder at all, for the laws of England. 
could ſpeak only of the Chriſtian oath, becauſe they had no inter- 
courſe with Pagans. 

The arguments of the other ſide therefore prove nothing; for does it 
follow from hence! that no witneſſes can be examined in a caſe that 
never ſpecifically exiſted before, or that an aCtiorFcannot be brought 


in a caſe that never happened before ? | . 


Mm Reaſon, 
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* gut in corum pra ſentia manu ad pettus amota, fublata aut protenya ; 


which prevails now all over Chriſtendom, was taken from the Pagans, 
bliſhed, that this ceremony ſhould be uſed. 


ſons of other perſuaſions, is mentioned by Seiden, tom. 2. p. 1468. to 


And in p. 1469 Selden gives a long account ofa particular ceremony in 


. * locorum et ſeculorum diſcrimine diſpar. 


Alien. 
Reaſon, ſtated to be the firſt ground of all laws, by the author of 
the book called Doctor and Student, general principles muſt determine 
the caſe; therefore the only queſtion is, whether upon principles of 
reaſon, juſtice, and convenience, this witneſs ought to be admitted. 
Upon this occaſion I ſhall lay down two propoſitions: 
Firſt, That by the practice of England, and of all the nations in the 
world that are Chriſtians, perſons, though not of the Chriſtian per- 
ſuaſion, may be admitted as witneſſes, and ſworn according to their 
own form. Ihe: 
Secondly, That the caſe of a Pagan is within this reaſoning, a and 
authority. | 
Caſes of law depend upon occaſions which give riſe to them. 
Where the commerce and intercourſe is moſt frequently with the 
Pagine, the inſtances to be ſure will moſt frequently ariſe. d 
After the Roman emperors were converts, Chriſtians, as well as thoſe 
who continued Pagans, ſwore according to their fancy, without any 
particular form. Selden, tom. 2. f. 1467. Mittimus hic, principibus 
Chriſtianis, ut ex hiftoriis ſatis obvits liguet, ſolennia fuiſſe et peculia- 
* ria juramenta, ut per vultum ſancti Lucae, per pedem Chrajli; per 
* ſandtum hunc vel illum, ejuſmodi alia nimis crebra : Inolevit uro 
* tandem, ut quemadmedum Pagani ſacris ac myſteriis aliquo ;ſtrs aut 
e tattis aut præſentibus jurari ſolebant, ita ſolegniva Chriſtianarum 
&* juramenta fierent, aut tactis ſacreſandtis evangehas, aut inſprctis, 


<< atqua is corporaliter ſeu perſonaliter juramentum pr æſtari didtum ft, 
« ut ab juramentis per cpiſtolam, aut in ſcriptis ſolummodo prœſtitis 


& Aiſtingueretur, inde in vulgi paſſim ore.” Upon my 8 oath; 
So that by this paſſage out of Selden it appears, the corporal part 


and by degrees under the Greek Roman emperors, it came to be <ſta- 
The opinion of the Greek Roman emperors, as to the oaths of per- 


be as follows: Ahene autem perſuaſionts homines per id quod veneran- 
tur illi, et juxta modum quo venerantur, adjurari confueverunt.” 


ſwearing a Jew in courts of juſtice; and before the 18th of Edward 
the Firſt, the perſon adminiſtring an oath to a Jew, ſaid, If you don't 
ſpeak the truth, veniant ſuper caput tuum omnia peccata tua, & paren- 
tum tuorum, et omnes maledictiones que in lege Moſaicd et prophetarum 
inſcriptæ funt ſemper tecum maneant.” To which he anſwer'd, Amen. 

In Spain the Turks poſſeſſed the greateſt part of the kingdom, till 
the time of Ferdinand the Catholic; what did they then do, when 
Chriſtians and Turks had controverſy together? Why, according to 
Selden, tom. 2. 1470. the form of the oath was in Spaniſh to ſwear as 
he hoped to be ſaved by the contents of the alcoran, and ſays he, 
«© Pena autem Mauro perjuro inflicta eſt, non minus quam Chriſtians, 
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Alien. 

Thus it ſtands upon the authorities of Chriſtim countries, where 
ſuch queſtions have ariſen ; but as I ſaid before, the queſtion did not 
ariſe here till after the reſtoration. Was it then determined that a 
perſon not a Chriſtian ſhould not be ſworn? No! the firſt time it 
exiſted, the-court determined that he ſhould be ſworn according to his 
own principles. | 

No caſe of a Turk ſworn upon the alcoran in England but that be- 
fore the council, who were of opinion, greatly aſſiſted and greatly at- 
tended, that he might be ſworn upon the alcoran. 

Here is a material circumſtance in this caſe, a court erected in 
Calcutta, by the authority of the crown of England, where Indians are 
ſworn according to the moſt ſolemn part of their own religion. 

All occaſions do not ariſe at once; now a particular ſpecies of In- 
dians appears; - hereafter another ſpecies of Indians may ariſe; a ſtatute 
very ſeldom can take in all caſes, therefore the common law, hat 
works stſelf pure by rules drawn from the fountain of juſtice, is for 
this reaſon ſuperior to an act of parliament. | 
The oldeſt books of all countries mention the ſolemnity of an oath, 
as a ſecurity for a perſon's ſpeaking the truth ; they can do no more 
than lay him under the moſt ſacred and binding obligations; they all 
call it appealing to God for the truth, and deprecating his vengeance 
as they ſpeak truth. 

There is not a book upon the general law of nature and nations, but 
admits that Chriſtians may allow perſons to ſwear fer Dominum et 
per falſos Deos. It is ſo laid down in the Drecetals, in Gratius, and 
in Puffendorf, who in his 4th book, 4th ſe&. and 122d page, faith, 
That part of the form in oaths under which God is inyoked as a 
<< witneſs, or as an avenger, is to be accommodated to the religious 
<« perſuaſion which the ſwearer entertains of God; it being vain 
and inſignificant to compel a man to ſwear by a God whom he 
% doth not believe, and therefore doth nat reverence; and no one 
thinks himſelf bound to the Divine Majeſty in any other words, or 
under any other titles, than what are agreeable to the doctrines of 
< his own religion, which in his judgment is the only true way of 
* worſhip: And hence likewiſe it is, that he who ſwears by falſe 
* Gods, yet ſuch as were by him accounted true, ſtands obliged, and 
if he deceives, is really guilty of perjury , becauſe whatever his 
* peculiar notions are, he certainly had ſome ſenſe of the Deity be- 
fore his eyes, and therefore by wilfully forſwearing himſelf, he 
* violated, as far as he was able, that awe and reverence he owed 
to Almighty God; yet when a perſon, requiring an oath from 
© another, accepts it under a form agreeable to that worſhip which 
** the ſwearer holds true, and he himſelf holds for falſe, he cannot 
in the leaſt be ſaid hereby to approve of that worſhip.” 

The oath muſt be always underſtood according to the belief of the 
perſon who takes it ; not only Chriſtian writers now, but before 
Chriſtianity, the world was divided into a vaſt variety of opinions, 
and yet every man was admitted to ſpeak according to his own belief, 
Dig. lib. 12. f. 2. ſ. 5. Omni enim onmino licitum jusjurandum, 
7 | K per 
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hy Fer quod quis fibi jurari, idncum eſt, et fi ex eo fuerit Juratum; 

* pratori id tuebitur : Divus pius jurejurando, quod propria ſaperſti- 
* tione quratum eft, flandum ręſcripfit, dato jurejurando, nom aliud "ques 
* ritur, quam an juratum fit : remſſa quaſtione, an debedtur, quaſi . 
er tis probatum fit jurejurando,” Lord Stairs's Inſtitute 694. 

I do not find any authority has been produced from any other 
country, that ſuch oath ought not to be admitted: The reaſon why 
lord chief juſtice Eyre would not ſuffer the Indian a worſhipper of 
the ſun to be ſworn upon the evangeliſts was, becauſe he did not 
believe in Chriſtianity; but if he cannot be ſworn at all, manifeſt 
injuſtice, and manifeſt inconvenience muſt follow. 

Heathens bought the goods, heathens ſent them, heathens knew 
the price, heathens kept the account. Would it do honour then to 
the Chriſtian religion, to ſay, that you cannot ſwear according to 
our oath, and therefore you ſhall not be ſworn at all? What — 
the heathen courts think of our proceedings? Will it not deſtroy all 
faith and confidence between the contracting parties? Is the caſe 
of the Turk or Jew ſwearing according to their religion, different 
from the Indians ſwearing according to his? The objection is ſtronger 

againſt the Turk, becauſe he ſwears upon the Alcoran, which we 
think an impoſture ; but the Indians here ſwear by one ſupreme 
rg without appealing to any particular book or aithorky' i in Weir 
re igion. 

* is ſaid a heathen is not to be believed. ern 

ls it not known that all the heathens believe in a God? 1 will N. 
fer them to Tully in his Tuſculan diſputations, lib. t. ſec: 13. Porto 
| Das mum bec afferri videtur, cur Deos efſe credamus, quod” nulla 

gens lam fera, nemo omi um tam fit immanis, ciljus nenten non 
% imbuerit deorum opinio.” No country can ſubfiſt a twelvemonth 
where an oath is not thought binding, for the want of it muſt ne- 
ceſſarily diſſolve ſociety: nig 9117 

_ 2dly; It is objected, that ſuppoſing they may be admitted as wit- 
neſſes, yet under the ſanction of the oath thus certified, they ought 
not to be admitted, for that the form is ridiculous, and their” AELons 
of religion not certified by the commiſſioners. | 
But the oath they have taken ſhews it; for the ectittiſfiencrs have 
certified that they have ſworn by one God, and alſo proves 1 85 "they 
think themſelves under the tye of an n 
Lock into books of travels, and you will find that beathem eſpe⸗ 
cially Gentous, believe in one God the creator of the world, thouę q 
they may have ſubordinate deities, as the papiſts who worſhip: lain 
Relig. Cerem. vol. 3. 380, 381, 398. 
No doubt but they all have a notion of a God, according to'T; ah: 
But to uſe a greater authority than Tally, They are a law unto 
„ themſelves, which ſhew the work of the law written in their 
< hearts, their conſciences alſo bearing witneſs, and their thoughts 


the mean while accuſing or elſe excuſing one another.” 2 St Paul's 


epiftle to the Romans, 2 ch. 1 4th & 15th verſes. 
The corporal ceremony is a mere matter of form, and ER the 
eſſence of an oath ; Du Freſne's gloſſary ſays, that monks ſwore by 
kiſſing 
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ſtoration, 
them, in Oliver Cromwell's time, to come over hither, in order to 


F. Joh. Rot. g. a. Linc. 


Alien. 
kiſſing the feet of the abbot, nay the abbots ſwore by their word 
only, from whence the expreſſion in verbum ſacerdotis; and I cite this 
to ſhew, that as it has varied ſo much, it is all form. 

Lord chief juſtice Lee deſired he would anſwer the objection as 
to the form of indictments of perjury upon the holy evangeliſts 
which are neceſſary words. 
Mr. Solicitor general. There is no inſtance of a Jew's being 
indicted for perjury. 

Lord chief juſtice Lee. I have tried a Jew myſelf upon an indict- 
ment of perjury. 

Mr. Solicitor general inſiſted, That the indictment would not be 
wrong againſt a Jew, if it was tacto libro legis Moſaice. No prece- 
dents but what are of indictments againſt Chriſtians for perjury be- 
fore the reſtoration; and fince that time it is incumbent on the 
other ſide to ſhew, that it has been held to be ill, when the indict- 
ment againſt a Jew ſays, that he was ſworn on the Pentateuch. 


Mr. Clarke of the ſame ſide. 


That religion ex vi termini means the belief of the exiſtence of 
the Deity. 
To ſhew further the neceſſity of admitting this evidence eve 
with regard to intercourſes between Chriſtian countries themſelves, 
vid. Voet's Commentary on the Pandect. 602. Sine evangelii tactu, &c. 


If this oath cannot be adminiſtred, becauſe not upon the evangeliſts, 


the ſame objection will hold as to a Dutchman, who does not ſwear as 


we do on the New Teſtament. 
As to the opinions of the commentators on the civil law, vide 
Jacumb. 4 ſec. c. 4. f. 2. Meſingius 6 Cent. Obſ. 20. p. 301, 


There was a time when ſwearing on the holy evangeliſts was not 
the practice here; for when St. Auſtin intrqduced the Chriſtian reli- 
gion, the inhabitants were tenacious of their own cuſtoms, and there- 
fore he indulged them. 

There were not above twelve Jews in the kingdom before the re- 
And they deputed one of the principal perſons amongſt 


find out, Whether Oliver was the Meſſiah or not? | 

In Maddox's hiſtory of the exchequer, in his chapter relating to 
the Jews, p. 166, 167, & 174; there are the following paſſages, 
BgBenedictus frater Aaronis Judæi Lincolniæ debet xx. marcas, pro 


© babenda juratione ſecundum conſuetudinem Jud æorum, ad convincen- 


* dum fi Urſellus Judeus Lincolniæ fit falſonarius, tali videlicet 
* Juratione quali alii Judæi falſonarii convinci ſolebant. Mag. Rot. 


Juda i Angliæ debent centum hbras, ut retentores, latrones, 

* et eorum receptatores, per ingquifitionem factam per ſacramentum le- 

* galium Chriſtianorum vel Judæ orum, vel alio modo de prædicta ma- 

* licig convicti, a regno ejiciantur irredituri; ficut continetur in ori- 
* nahi.” Mag. Rot. 22 H. 3. Londonia & Midd. | 

"—— | | | Si 


Alien. 

. $i Judæus ab aliquo appellatus fuerit fine tefle, de 1/16 appellatu erit 
quietus ſolo ſacramento ſuo ſuper librum ſuum; et de appellatu illarum 
rerum quæ ad coronam noftram pertinent, ſimiliter quietus erit ſolo ſa- 
cramento ſuo ſuper rotulum ſuum. Rot. Cart. 2 Joh. N. 49. Titulo 
Carta Judzorum Angliæ. 
Lord Coke in the 7th rept. Calvin's caſe 17, faith, © All infidels 

te are in law perpetut inimici; for between them, as with the devils, 
* whoſe ſubjects they be, and the Chriſtian, there is perpetual hoſ- 
* tility, Sc. But he meant perpetual enemies in a ſpiritual ſenſe, 
and quotes a paſſage in ſcripture to that purpoſe. What concord bath 
Chrift with Belial ? or what part bath he that believeth with an inſi- 
del? 2 Cor. 6. 15. | 
As to the objection that lord Coke ſays, no oath can be altered 
but by act of parliament, it relates to ſome particular officers of the 
crown. And as to the civil conſequence of puniſhment for perjury, 
lord Coke in his third inſt. 164 on perjury, ſays, that with reſpect to 
a perſon's being charged with a breach of oath, the queſtion is, 
Whether it was lawfully adminiſtred. . * . Oy 
Then if the oath adminiſtred here is agreeable to the genius of the 
laws of England, will they not be liable to puniſhment for a breach 
of it; for I would ſubmit it, Whether the crime may not be ſtated 
ſpecially, and recite the ceremony of the witneſs's taking the oath, 
provided it cannot be laid in the uſual common form ? 


Mr. Chute's reply, who was the leading counſel for the defendant 
Barker. November the 12th 1744. 
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As to the reaſons urged from neceſſity, and inforced from what 
the law does in ſimilar caſes, it is not put in iſſue, nor proved that 
there is a neceſſity for having theſe witneſſes. It is not ſaid by the 
counſel for the plaintiff, that there is no other way of carrying on 
buſineſs in the Eaſt Indies, without thoſe perſons, nor is it even pre- 
tended in the bill itſelf; if there is no ſuch neceſſity, the argument 
from thence can have no weight in this caſe; and J hope this is an- 
ſwer to what has been called neceſſity and a failure of juſtice, if 
theſe witneſſes ſhould not be admitted. 

The act of 2 Geo. 2. c. 21. in the caſe of murder, where the 

ſtroke was at ſea, and death at land, or vice verſd,, is to take 
effect only in futuro; ſo that if a murder of this fort had been 
committed by a perſon before, here was certainly a failure of juſ- 
tice ; and yet the legiſlature would not by a law, ex poſt facto, in- 
clude ſuch perſon in this act. 
1 fay this with regard only to the particularity of the perſons 
concerned as witneſſes, As to the principal queſtion, it is endea- 
voured to be ſupported by the other ſide, by principles of reaſon, 
by authority of ſcripture, and by rules of the civil law. 7 

The caſes from {ſcripture are not ſimilar, and arguments à pars. 

To ſay it is natural to have a religion, and to believe a God, I 
think ſo in ſome meaſure; but yet it is otherwiſe in experience, 

Pſalm 115. ver. 4\h and 3th, © Their idols are ſiluer and gold, * 
* TH 


lich. b 


« the, avarks. of mens band; they that male them” are like unto. them, 
« and ſd are all ſuch as put their truſt in them. 


As to the oath, of Abraham and Abimelech, there was not then any 
ſet. form exiſting, hor was it an oath to be taken in a court of judica- 
ture. Laban's oath to Jacob was of the ſame kind, and Jacob ac- 
cepted it, as thinking 4t better than no oath at all, | 
This therefore is far from convincing, that every religion does reſt 
in the belief of a God and all his attributes, for it would be proving 
doo much, w. that there never was a falſe religion in the world. 
Next, as to the ſort of religion now before the court, nothing is 
more certain than that the witneſſes are Gentous, and though the 
.commiſſioners need not have certified all the tenor of their religion, 
yet they ſhould have certified it, ſo far as their religion was concerned 
In taking an, oath; and as to their notions of a Deity's being a re- 
E % eva. and an avenger of evil, vid. Maffeus's Hift. Judæor 
15. J. fal. 36. 
a 4 the authorities from the civil law, Grotius, Puſfendorf, &c. 
they are not authorities to conclude upon the common law, for the 
civil law is not received as the rule of property here, much leſs as to 
xe rule with. regard to our criminal law. The civilians hold different 
rules of property from us, and differ in nothing more than in ad- 
mitting evidence, for they reject hiftriones, &c. and whole tribes of 
people. Much the greateſt part of the civil law is only opinions and 
ſayings of great men, but the ſayings of the judges in our law are of 
ace cater weight, becauſe they are ſayings when the cauſe. was 
judicially before them. | 
The Lord Chief Juſtice Hale ſays, Oaths of Heathens have been 
admitted in the municipal laws of other kingdoms. How far ſoever 
this great man may differ from Lord Coke, he rather ſpeaks of ſpecial 
laws for allowing Heathens to ſwear according to their own form; 
but theſe ſpecial laws have not yet been made here, and the paſſage 
of Lord Hale is no more than a wiſh, and not an opinion. 
It is material that nothing is certified in this caſe as to the witneſſes 
opinion, of our oath, or that the witneſſes did repeat the oath, or uſed 
any words at all; but it ſeems that they immediately had recourſe to 
their own ceremony. It is faid here were the words fo help me God, 
but theſe witneſſes do not appear to have ſaid any thing, and yet care 
is taken that the Quakers ſhould repeat. 
Where would have been the harm if they had ſignified their affent 
to our oath ? It would certainly have been more ſatisfactory; it does 
not appear that the Gentous believe a God of the univerſe, and Lord 
Hale thinks it neceſſary they ſhould believe Deum Creatorem. 
Ihe moſt material queſtion is, whether theſe witneſſes are admit- 
table by the Jaws of England? 
Il muſt own that the authorities are few, but I hope there is no ex- 
ception to be ſhewn of the other fide, and where it is a general rule, it 
comes rather of the other fide to ſhew it has been varied. | 
No one of the inſtances Mr. Attorney general put of exceptions to 
the general rules, but where the witneſſes wereprimd facie * 
L 0 
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The ſtatute of Hue and Cry was made, that perſons might paſs and 
repaſs ſafely in the kingdom. Robberies are committed oftner upon 
ſingle perſons than more, and there is in moſt inſtances no other 
method of proving the robbery but by admitting the evidence of the 
perſon robbed; therefore Judges were inclined to let in this evidence 


upon neceſſity. It is not certain what the rule would be, in the 
opinion of Judges, if a third perſon was by. 

- Lord Chancellor: This evidence might be allowed notwithſtanding, 
for a third perſon or ſervant might be at a diſtance, and not know the 
fact of the robbery ſo well as the perſon robbed. | 

Mr. Chute : - The next inſtance is, as to letting in a tradeſman's books 
kept by his ſervant ; but there the oath of a living perſon is to atteſt 
them.—The next, of a wife in caſes of treaſon ; but here is no autho- 
rity cited, but it is ſaid to be an opinion of Lord Chief Juſtice Hale.— 
The next inſtance brought is, That the ſayings of dying men may be 
given in evidence. This is no more than giving evidence of a nun- 
cupative will, and not ſo much words as evidence of circumſtances. 
A man, as he is juſt leaving the world, may be ſuppoſed to have a 
greater regard to truth; but on a trial for murder this kind of evidence 
will not alter the ſenſe of the court, if it ſhould appear the deceaſed 
was killed fairly: In Major Oneby's caſe it was mentioned by the 
ſpecial verdict, that the dying man ſaid he was killed after the manner 
of ſwordſmen; but this had not weight enough to over-rule ſtronger 
evidence. 

It is ſaid that in matters of cuſtom and tradition, hear-ſay evidence is 
admitted; and rightly fo, for how can tradition be conveyed but from 
man to man through a ſuite of ages ? | 

The caſe of the rape cf a child, and her evidence being admitted without 
oath, was denied by Lord Chief Juſtice Lee, and Lord Chief Baron 
Parker to be law, and therefore I ſhall not trouble you on that head. 

A great deal of ſtreſs has been laid on Lord Coꝶe's putting Jews on a 
Foot with Infidels ; in other places Lord Coke calls him an Infidel Jew, 
therefore deſcrives him ſecundum quid, and not generally as an Infidel. 
As to the authority from Maddox's hiſtory of the Exchequer, he 
determines generally that they ſhould be ſworn and by their own book, 
but it is not by force of a charter that they are ſworn, 

After the reſtoration, when the Jews came over in great numbers, 
they were admitted to be ſworn ; and this was doing no more than 
declaring what was the ancient law. 

The Jews were once the people of God; great and atrocious crimes 
were forgiven them; they had certainly the promiſe of Scripture 
largely given them, and the evangelium is equally applicable to the 
Jews as to the-Chriſtians—for the good tidings is not confined to the 
New Teſtament, the ſame being told ſo early as juſt after the fall; 
Geneſis the 3d and 15th. And I will put enmity between thee and the 
zwonan, and between thy ſeed and ber feed ; it ſhall bruiſe thy head, and 


* thou ſhalt bruiſe bis heel. 


As to the form of indictments, they ought to be adhered to; if 
there was nothing but conſcience to awe a perſon in taking an oath, I 
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am afraid, from the depravity of mankind, it would not be fo binding, 
for it is the apprehenſion of temporal puniſhment which in a great 
meaſure prevails upon perſons to ſpeak the truth, 

There is no authority to ſhew that indictments have run otherwiſe 
than on the holy evangeliſts, and ſaid in Hall's caſe, that the Chriſtian 
religion is part of the law of England. 

If there is a poſſibility that the Jews may be reconciled to the New 
Teſtament, it ought to have weight; and an ingenious author, the 
Charterhouſe Burnet, imagines they will; and as they believe a part of 
the Holy Scriptures, it muſt give them a ſuperior credit to perſons 
who do not believe at all in the ſame manner with us. 


Suppoſe a Chriſtian ſhould turn apoſtate to the Gentou religion, 


and ſhould fay, I am not liable to be indifted? How muſt he be 
convicted of perjury, any more than a perſon who is a Gentou from 
his birth? This might be attended with bad conſequences, becauſe 
rſons of this temper of mind, who are guarded againſt corporal 
uniſhment, will truſt futurity as to eternal puniſhments. _— 

As to the objection of our bringing a croſs bill, and that we have 
thereby admitted the defendants capable of putting in an anſwer, 
it will of courſe fall to the ground, as we do not make any uſe either 
of our croſs bill or their anſwers. 

As to the admitting the Mahometan as a witneſs before the com- 
mittee of the council, it was done without debate upon it; for Sabines 
counſel, who had a right to make the objection, were ſatisfied of the 
truth and juſtice of Sabine's cauſe, and therefore it paſſed without op- 
poſition ; but as the Judges fit there rather as adviſers than in any 
other light, it wants the form of an authority. "ſi 

Mr. Solicitor General mentioned a caſe which he had from Dr. 
Strahan and Dr. Andrews, where a Heathen was admitted as a wit- 
neſs, but the name is not ſo much as known. Dr. Audley and Dr. 
Simpſon have informed me, there was a caſe before the commons in a 
ſuit for a divorce, where a black was rejected as a witneſs, becauſe not 
of the Chriſtian religion. 88 

As to the charter, nothing is ſaid there, but that a ſolemn oath ſhall 
be given. A charter may be granted which may affect a place out of 
the kingdom totally, and yet may not infringe the general rule here 
with regard to ſwearing. : 

Like the common caſe of a Pie-pouder court, which is a ſummary 
way of doing juſtice during the fair, and is reftrained to that particular 
time, but you cannot follow it afterwards. b h 

That an act of parliament is neceſſary to diſpenſe with the form of 
an oath, appears from the 1oth of the late King in relation to the 
Jews, this a& being made to diſpenſe with their ſwearing upon the 
faith of a Chriſtian. | i 

Therefore, if it ſhould be thought proper for reaſons of ſtate, and for 
the ſake of trade, to receive ſuch evidence for the future, let it be done 
by the legiſlature, and not admitted againſt an infant, where the plain- 
tiff acquieſced for 4 years, till the perſon tranſacting with him was 


dead. 
Tord 
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Tord Chance lor; My Lord. Chief Juſtice, Lord Chief Baron: 
myſelf are of opinion, the cauſe ſhould and over till next term, that it 
may be properly conſidered, this being a point of the utmoſt. con- 
ſequence; and in the mean time Tet a ſearch be made in the crown 
office for precedents of indictments of perjury, to ſee whether in the 
indictment of a Jew it has been laid c ct libre kgis Moſaice, or he- 
ther there is any thing particular in the form with regard to the in- 
dictments of Jews; and as caſes have been mentioned in the Admi- 
ralty (which is a court where ſuch caſes are moſt likely to happen) 
of Heathens being admitted to ſwear in their own form, I ſhould be 
glad to have 1 inquiry made in that court likewiſe, 


February the 23d 1744. 


This nk came on for judgment upon the point above mentioned. 
Lord Chief Baron: The counſel for the defendant, in ſupport of 
1 objection to the plaintiff's evidence, cited 1 I/. 16. and 4 df. 
279. to ſhew, That an Alien Infidel can be no witneſs. 
If y Lord Coke had by an Infidel meant, a profeſſed Atheiſt, I hould 
have been of opinion that he could not be a witneſs. 
I ſhall ſhew that perſons who profeſs the Gentou religion believe a 
God to be the Creator of the world. The generality of mankind 
believe a God. Tully, in his Tufc. Diſput. hb, 1, f. 13, ſays, uod 
nꝝulla Gens tam fera, nemo omnium tam fit immants, cujus mentem #61 
< imbuerit Deorum opinio; and expreſſes himſelf to the lang felt 
jn his treatiſe de Natura Deorum. ax 
As to the Gentou religion, vid. Relig. Cerem. vol. 3. p. 2 35. 277, 
381. and Tournefort's Voyages, p. 39, 259. from which it, will ap- 
Pear from the beſt teſtimonies, that perſons of this religion do believe 
m God as the Creator and Governor of the world. 
The defendant's counſel cited 2 Keble 314. to ſhew that 1. ola 
Teſtament i is the Goſpel as well as the New, on one of which che law. 
requires the oath ſhould be adminiſtred. 
To this I anſwer, that the ritual or ceremonial part of the, Mee 
law is not binding, but the moral is, upon Chriſtians; therefore I think 
the Old Teſtament cannot be called the Goſpel. 
As my Lord Hale's reaſon will be the baſis of the advice I ſhall 
give your Lordſhip, I ſhall read the paſſage, and endeavour to com- 
ment upon it. H. P. C. 2 vol. 279. 
It has been ſaid by the defendant's counſel, that Lord Hale mii 
underſtood Lord Coke; in anſwer to this, conſider the 3d Inst. 165. 
and you will find Lord Hale's conſequence i is very well founded. |. 
Lord Hale ſays, I take it that although the regular oath, &. is 
* tactis ſacroſanctis Dei evangeliis, &c. yet in caſes of necgſſity, as 
in foreign contracts, &c. the teſtimony of a Jeu, tacto tro legis 
« Mofaicz, is not to be rejected.” | 
1 books, cited by the defendant's counſel, to thew jurors or 
witneſſes muſt be ſworn upon the Goſpel, , were (Ora, Briton, 
due, = Theſe authors Frovy 110 Iare than that the oaths are 
| adapted 
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adapted to the natives of the kingdom: But by Mao's hiſtory of 
the Exchequer, 166. and W:/krns's Saxon Laws, 348. it appears that 
Jews were alſo ſworn ; and in the latter author we find ſomething very: 
particular; a venire factas is mentioned to have ifſued to fex Ig 
homines, & ſex legales Tullzos. ha 

A doubt aroſe after the reſtoration in what manner a Jew ſhould be 
ſworn in putting in an anſwer. Upon a motion, Lord Keeper Nou 
ordered he ſhould be ſworn upon the Pentateuch, and that the plain- 
tiff's clerk ſhould be preſent to ſee him ſworn. Anon. 1 Vern, 263. 
vid. alſo Francias's Trial in the State Trials. Tis hkewife the con- 
ſtant courſe in trials at bar and nf privs, and which is ſtill ſtronger, 
there is an act of parliament to inforce it. | a 2 

This overturns Lord Coke's opinion fo far as Jews are concerned, and 
eſtabliſhes Lord Hale's. | 

The next paſſage in Lord Hale relates to the ſpecial laws in Spain, 
Yea the oaths of idolatrous infidels have been admitted in the municipal 
laws of many kingdoms, eſpecially ſi juraverit per verum Deum Creato- 
rem, and ſpecial laws are inſtituted in Spain touching the form of the 
oaths of infidels. F973 

Cha wow whether there is not ſuch a neceſſity here as is ſuffi- 
cient to render this evidence admiſſible. | 


An objection is made that the plaintiff ought to have ſhewn he could 
not have the evidence of Chriſtians. i 

To this I anſwer, that repugnant to natural juſtice, in the ſtatute of 
Hue and Cry, the robbed is admitted to be a witneſs of the robbery, 
as a moral or preſumed neceſſity is ſufficient : And that it ſhall be 
taken for granted there was the fame neceſſity in the preſent caſe, as 
nothing is ſtated to the contrary. Beſides, it _ that the plaintiff 
did commence a ſuit in Calcutta, and obtained a decree there, and 
what is very material, Barker himſelf, the father of the defendant, 
in that ſuit in the mayor's court, infiſted that Omychund ſhould be 
aſked whether he was of the Gentou religion, and that he ſhould be 
ſworn according to his own notion of an oath, which was done accord- 
ingly. This certainly bound Barker, and of courſe his repreſentative. 
Vide 2 Rolls Rep. 346. 1 Salk. 283. 5 


In ſhort, I do not ſee what ſhould hinder admitting them as wit- Heathens ad- 


neſſes. They are admitted by the civil law—by the law of nations 


mitted as wit- 
neſſes by the 


by the common conſent of mankind. (He then cited all the caſes civil law, by 
mentioned by plaintiff's counſel, and Lord Starr's Inftitute, to ſhew tbe law of na- 


what the law of Scotland was in this particular.) 5 
But it is objected, that theſe witneſſes do not ſwear by the true God, 


tions, and by 
the common 


and for this purpoſe, the defendant's counſel cited Deuteronomy 6. 13 manklind. 


and 14 verſ. Thou ſhalt fear the Lord thy God, and ſerve bim, and 
ſhalt ſwear by bis name. Ye ſhall not go after other Gods, of the Gads 
of the people which are round about. f 
Of the other ſide, Jacob upon his covenant with Laban, ſwore by 
the fear of bis father Iſaac, Gen. 31. v. 53. 5 5 
My anfwer is, This is not true in fact, for they do ſwear by the 
true God, the Creator of the world. 
M Lord 
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Alien. 
Lord Hale ſays, a provifin; by: the laws of. Spain for Moors n 
oaths. particularly adapted t6: the religion of the.; Err But here 
the oaths — 4 by theſe witnefles, is the conſtant oath, de 


in their own manner exacti 7. nn 
4 Few a cem- Lord Hale makes a queſtion, Whether a | Turk or 4 Yew may be 
petent witneſs admitted to give evidence upon murder.” I will not give a katy ＋ 


43 


to _ 2 but I think 4 Jeu a Oy N let to F 
: er. : 
- Next as to the form of the * ug 
I am N far from ſaying chat this is yr folemn and Egnificart 
as- Ours is. N 


The ſcripture has upon this ache been cited, and; I will there: 
ore mention the opinion of a very great divine, 7 illetſon in his affize 
ſermon, 1 vol. fo. 194. The form of an oath is wer talen up 
and inſtituted by men. 3% G U AV p. 
II the caſe of Dutton v. Colt, 1 Sid. 6. Doctor Owen vice Ran- 
ede cellor of Oxford being a witneſs for the plaintiff, refufed to be ſworn 
in the uſual manner, by laying his right hand upon the book, ad 
by kiſſing it aſterwards; © but he cauſed the book to be held open 
before him, and he lifted up his right hand: The jury upon this 
"ne prayed the opinion of the court, if they ought to think this teſti- 
* mony as ſtrong as the teftimony of another witneſs. and Elin 
( chief juſtice told them, that in his judgment he had taken as 
« ſtrong an oath as any other witneſs, but ſaid, if he was'to:be vue 
— himſelf, he would lay his right hand upon the book.“ 
By the policy That forms are various, Vid. Selden, T. 2. 1467. and Fern Fund 
— = _ Chriſtians were ſworn ſometimes without laying their hands-upon the 
ought to be goſpel, by lifting up their hands to heaven: Jews. were ſworn ifirſt 
adminiſtred With rites and ceremonies, afterwards without any. It is plain that 
* 0 by. the policy of all countries, oaths are to be adminiſtred to all per- 
ing to 
their own opi- ons according to their own opinion, and as it moſt affects their con- 
nion, and lay- ſcience, and laying the hand was originally borrowed from the-Pagans. 
uber It is ſaid by defendant's counſel, that no new oath can be impoſed 
rowed from Without an act of parliament, and for this ayes ſeveral. caſes 
the Pagans. cited. LIL 
My anſwer is, This is no new oath. On: 
It was objected, that they ought not to be admitted ; as aaa 
from the perpetual enmity between Heatheũs and Chriſtians, upon 
* parry of Caluin's caſe, 7 Rp. 17. and the Ratute: aba! 
a. This is to be underſtood of ſpiritual diſcord Dag Sir Edvard 
aud Infidels Littleton lord keeper, in his readings upon the ſtatute: of the 25 Edi. 
are perpetui 8. has ſentiments there worthy of a great Chriſtian writer: & Turks 
ins - 7 * and Infidels, faith he, are not perpetui inimici, nar is there a par- 
e not cc 
to beadmitted *© ticular enmity between them and us; but this ; is a common er- 
witneſſes here, ror founded upon a groundleſs opinion « of es a for 


is a ommOo 
error founded on 3 gtoundleſs opinion of juſtice Brooke, 1 oat v4 e e sbs 
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may ſue at this day, but heretofore he could not; for then 


only caſe vhere witneſſes cannot be proſecuted, for there is no poſſi- 


a 1 8 


3 
Alion. 
«though there be a difference between our religion and theirs that 
te, does not oblige us to be enemies to their perſons: They are the 
*© ereatures of God, and of the ſale kind as e abe and * would be 
« 4 fin in us to hurt their perſons.” S] , s. 
In Hells v. Williams; 1 L. Raym. 292. The cburt ald . That The ven 
* the neceſſity of trade has mollified the too figorous rules of the of fade has © 
« old law, in their reſtraint: and diſcouragemnent of aliens: A Jew w_ — — 


igorous 
rules of the 


« were looked upon as enemies, but now commerce has taught the — 
« world: more humanity ; and therefore held that an alien enemy, of aliens. 
« commorant here by licence of the King, and under his protection, 4 Few may 


* may maintain debt upon a ban thou he did eee ſafe bring an ** 
«. condu@t;” © 1 

It Was objected by the defendant's vente, that this is a novelty, formerly. 
— what has never been done, ought not to be done. 

The law of England is not confined to particular caſes; but i is mach The law of 
more governed by reaſon, than by any one caſe whatever. The true * 
rule is laid down by lord Vaug ban, fol. 37, 38. Where the law, particular ca- 
#:faith he, is known and clear, tho' it be unequitable and incenver te. but 20. 
5-\nient, the judges muſt determine as the law is; without regarding — wg 

2 Suben or inconveniency : Thoſe defects, if they hap- than any one 
pen in the law, can only be remedied by parliament; # but Where caſe whatio- 

« the law is doubtful, and not clear, the judges ought to interpret 0 

© -the law'to: be, as is moſt conſonant to equity, and leaſt incenve- 

© nent. 090! 57 

s to the _Y 'of * v. Lee, before the court of delegates 1692. 

They no opinion whether the witneſſes were admittable or not? 

The counſel for the defendant mentioned a note of a caſe taken 
Ate Bu in the court of exchequer, in a cauſe between the Ea 
India company and admiral Matthews, © Where Orangee a black be- 
cing offered as à witneſs there, ſaid he looked u pon Jeſus Chrift as 
a gdod: man, and upon ſending to the King's — for their opi- 
nion, they thought he could not be admitted, becauſe he did not 
c believe in Jeſus Chriſt.” 

This was a note of a caſe taken ſometime after the cauſe wad 
heard, upon memory only, which at a diſtance of time is v 
treacherous, but I think the reaſon a very bad one, for the ſame 
would exclude Jews. 


Another objection is, That the witneſſes are not liable to a proſe- 
cution for perjury. 


hi is not true in fact, but ſuppoſing it was, yet this is not the 
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wg theſe wit- 
nenes were 
bility of proſecuting. them, where the depoſitions are taken out of bere, liable to 


England; but if they were here, I ſhould be of opinion, they might {* a proſecution 


be indicted, upon a. ſpecial indictment, for I do not think 24 Je eee bo 
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Tadis forts evangeliis not neceſſary words in an indiAment of perjury, for Nr oa 
erg are, that the party was zuratus generally. Io 
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Alien. 


evangeliis are neceſſary words, for ſeveral old precedents are, that the 


party was juratus generally, or debito modo — Vide Weſt's Symb. 

2d part, under the head:of ipdjftments and offences, ec. 1605 
A s to the precedents of indictments againſt Jews, they are ſo vari- 
obus that nothing is to be drawn from it: Upon baba to ad- 
mit theſe witneſſes would be deſtructive of trade, and ſubverſive of 


Juſtice, and attended with. ee inconveniences. 


Lord Chief Juſtice Wilts; As it is a queſtion of great importaner, 
and in ſome meaſure, a new queſtion, I will give my opinion, firft, 
as to the general queſtion ; Whether any Infidel may be nn as 
an evidence under ſome circumſtances, 220 th 
some Inßdels If I was of the ſame opinion with lord Cote, the cond 
may under would be, that theſe depoſitions could not be read; but I am — 


ſome ci cum- 


ſtances be Opinion that ſome Infidels may under ſome circumſtunces be admit- 


admitted ted AIDES: |, | do! . 
as witneſſes. My lord Coke is plainly of opinion, that Jews as well as Heathens 
wee comprized under the ſame excluſion, eee 


The Jews be. Serjeant Howkins in his Pleas of the Crown, though a very learnal 
fore their er. and pains taking man, is miſtaken in his notion of lord Cs seg 
England, and nion ; long before his time, and ever fince the Jews re to 
ſince their re · England, they have been conſtantly admitted as witneſſes. N15 


turn to it, 


dave been . Coke, for be puts the Jews upon a footing with — and-infe- 


mitted as wit- mous perſons: This notion, though advanced by ſo great a man, is 
_ contrary: to religion, common ſenſe, and common humanity ; and 1 
thipk the devils themſelves to whom he has delinged: thera,\could 
ant have ſuggeſted any thing worſe. KX Wen. 
Our Saviour and St. Peter have ſaid, God is 2 rarer of perfons 

As 10. Ver. 34. ov be: 
Lord Cole is a very great lawyer, but our Saviour — St. Peter are 
bs this reſpect much better authorities, than a perſo — 

Treby: 


ſuch narrow notions, which very well deſerves £5 tht lord 
ebene ſand of it. 
p © = I. lay no ſtreſs upon the authority of Braden; Briton, N bus, 
„for they lived in popiſh times, when no other trade was carritd on 
except the trade of religion; and I hope ſuch times will never come 
over again: It is very plain too, theſe ancient be! ſpeak only 
of Chriſtian oaths, fort .30 QL0 
Maddox's Hiſtory of the exchequer clears it up. beyond all contra- 
diftion, that Jews were conſtantly ſworn, and from. the 9 Gland! 1. 
to the preſent time, have. never been refuſed. - -- 
Jo this affertion of lord Coke, T will oppoſe lord Hole, though fully 
cited by lord chief baron Parker ; yet I will mention it again, be- 
. cauſe it is full of the true ſpirit of good ſenſe and Chriſtianity; : and 
m1 dectes repetita placebit. 
4 4⁊s to the authority of Civilians, I ſhall ſay once for all, that I do 
not lay ſo much ſtreſs upon any quotations of the Civil law 3 becauſc 
L think there is no occaſion to have recourſe to them. 13 
1 | The 


1 


; Abvien. | 45 
„The laſt anſwer T ſhall give to lord Cœte's aſſertion are his own Paths are not 
words in Caluin's caſe and 4th Inſt. /, ſaid be, an oath was clearly .. 
of 4 Cbriſtian inſlitution, then TI fhould be Forced to admit, that it could as old as the 
mot be allzved. | . | | 135 Creation. 

But oaths are as old as the creation, look into facred hiſtorv, and 
you will find variety of inſtances, in the book of Geneſis, in the zoth 
chapter of Numbers throughout. ; 28 
The nature of an oath is not at all altered by Chriſtianity, but — 
only made more ſolemn from the ſanction of rewards and puniſh- 
ments being more openly declared. - 3 
The paſſage in the 14th chapter of St. Matt her, relating to Herod 
and the daughter of Herodias is very extraordinary; a perſon appears 
there to be ſo very wicked as not to ſtick at murder, and yet thought 
an oath of ſuch a ſacred nature, as to chooſe rather to commit the 
former than break the latter. | 

Pythageras in his golden verſes, and Tully in ſeveral parts of his 

works, ſpeak of an oath with the higheſt reverence, Gretius de | 
Jure Bell 2 Pacis, 1 vol. lib. 2. c. 13. de jurejurando, 1 fec. atud 
omnes populos, et ab omni vo circa pollicitationes, promiſſa et contrac- 
tus maxima ſemper vis fuit juni qurandi. | 5 
The form of oaths varies in countries according to different laws 
td conſtitutions; but the ſubſtance is the ſame in all. 
.. Gretius in the ſame chapter, ſect. 10. Forma jurigjurandi verbis 
differt,. xe convenit, hunc enim ſenſum habere debet, ut Deus inuocetur, 
puta her modo, Deus tefits fit, aut Deus fit vindex. In our old law 
books /c Deus adjuvet, and other expreſſions of the like nature and 
now; So help me God. Vide the 23d of St. Matthew, 20th, 21ſt, and 
22d verſes. 

There is nothing in the argument, that as Chriſtianity is the law 
of England, no other oath is conſiſtent with it; and for the reaſons 
already given, this argument carries no weight with it. ; 

Though I have ſhewn that an infidel in general cannot be exclu- 1 wt 
ded: from being a witneſs, and though I am of opinion that infidels God. or re- 5. 
who believe a God, and future rewards and puniſhments in the wards and pa- 
other world, may be witneſſes; yet I am as clearly of opinion, that if mens 
they do not believe a God, or future rewards and puniſhments, they they ought nor 
ought not to be admitted as witneſſes. ee 
Next as to diſpenſing with ſtrict rules of evidence: Such evidence The rule of 
is to be admitted as the neceſſity of the caſe will allow of, as for in- a ” 
ſtance, a marriage at Utrecht certified under the ſeal of the miniſter ought to be 
there, and of the ſaid town, and that they cohabited for two years to- adwited as | 
gether as man and wife, was held to be a ſufficient proof they were „ie cle 

married. Cy. Yac. 541. Alſop v. Boretrell. will allow of, 


+ but though 
Ts admitted, muſt be left to the perſons who try the cauſe to give what credit to it they pleaſe. 


, Filed left to the jury or judge what credit they will give ; for 
it is a known diſtinction, that the evidence though admitted, muſt 


ſtill be left to the perſons who try the cauſe, to give what credit to 
it they pleaſe, 


N The 


6 Alien. 
Tue ſame credit otight not to be given to the evidence of an in 
on tidel, as. of a Chriſtian ; becauſe not under the fame obligations: 
It is admitted by the defendants that this cauſe relates to a mercan- 

tile affair between Barker a merchant, and a ſubject of England, and 
nan Indian a merchant, and a ſubject of the Grand Mogul. © 
What could the plaintiff do? He had but one remedy, that he 
takes, he follows his debtor into England. 
Priſons whe IC here can be no evidence admitted without oath, it would de ab 


do not believe ſurd for him to ſwear according to the chriſtian oath, which he 


3 does not believe; and therefore out of neceſſity, he muſt be allowed 


out of neceſ- to ſwear according to his own notion of an oath. 
wr 1 Next as to the commiſſion: The certificate fully anſwers this * 
* — jection, that it does not appear they believe a God. 
their oun no-] cannot ſay I lay a great ſtreſs upon the authors which gies an ac- 
pom a count of the Gentou religion, becauſe it muſt depend upon their ve- 
' . »  racity and private judgment; but I found my opinion upon the certi- 
© ficate, which ſays, the Gentous believe in a God as the creator of 
the univerſe, and that he is a rewarder of thoſe who do well, and' an 
avenger of thofe who do ill. | 
And laftly, As to the objection of the indictment for perjury. 
This has been fully anſwered already by the lord chief baron, but 
the plain anſwer is, that ſacroſancta evangelia are not at all material 
words. 
Upon the whole, I am of opinion, the evidence of the plaintiff > 
witneſſes, under the circumſtances of this caſe ought be admitted. 
Lord Chief Juſtice Lee: I agree intirely with the opinion of lord 
chief baron Parker, and lord chief juftice W/lles ; that where it is re- 
turned by the certificate the witneſs is of a religion, it is ſufficient; 
for the foundation of all religion is the belief of a God, though dif- 
ficult to have a diſtinct idea of an infinite and incomprehenſible 
Being as God is; yet mankind may have a relative idea of the 
Being ofa God, as dependant creatures upon him. | 
Rules of evi- An oath is a retigious ſanction that mankind have univerſally eſta- 
dec are ta be bliſned. I would not be thought to declare an opinion, how far 


5 0 perſons under the denomination of Atheiſts, and believing no reli- 
framed by ligion, may in this country be in ſome caſes admitted, but I do ap- 
A prehend, that the rules of evidence are to be conſidered as artificial 
courts of juſ- Fules, framed by men for convenience in courts of juſtice, and founded 
tice, add upon good reaſon : But one rule can never vary, viz. the eternal 
r rule of natural juſtice. This is a caſe that ought to be looked _ 
| in that light, and I take it, conſidering evidence in this 2 4 
agreeable to the genius of the law of England. 
Hearſay ean- There is not a more general rule, than that hear-ſæy cannot be 
— Wy ner admitted, nor huſband and wife as witneſſes againſt each other, and 
had * wife vet it is notorious that from neceſſity they have been allowed; and as 


as witneſſes Lord Chief Baron ſaid, Not an abſolute neceſſity, but a moral one. 


againſt each 


other, and yet from neceſſity have been allowed. 


Where 


, 66 


Alien. 47 


Where there are foreign parties intereſted, or in commercial mat- The rule as to 

em | . Ad” $a d7, 8 admitting evi- 
ters, the rules of evidence are not quite the ſame, as in other inſtances gence in fo. 
in courts of juſtice, the caſe of Hue and Cry, Brownlow 47. In reign and 
Lord Chief Juſtice Hole's Pleas of the Crown, vol, the 1ſt, 301. a commercial 

mens . . 0 5 . matters, drffers 
feme covert is not a lawful witneſs againft her huſband in caſes of from other in- 
treaſon, but has been admitted in civil caſes; a wife admitted to prove ſtances in 
a truſt : the ſame as to hear-ſay evidence. Skinner 647. — al- 
As to admitting evidence in foreign matters and commercial, this 


is different from common caſes. 2 Rolls Rep. 346. 


The teſtimony of a public notary is evidence by the laws of France; Lord Chief 
contracts are made in the preſence of a public notary, and no other Juſtice 1 
witneſs neceflary to prove the tranſaction: I ſhould think it could be indir of a 
no doubt at all, but if it came in queſtion here whether this was a foreign con- 
valid contract, but a teftimony from perſons of that credit and re- n _-— hay 
putation would be received as very good proof in foreign tranſactions, of . pablick 
and would authenticate the contract. Cro. Car. 365. Theſe caſes notary was in 
ſhew that courts always govern themſelves by theſe rules, in caſes of dust hare, 
foreign tranſactions. Preced. in Chanc. 207. Tremoult v. Dedire. mony would 
1 Mm. 429. In actions of trover, vid. Comberb. 340, 366. Deockwray be 1 
and * In caſes of ſales of goods a factor is admitted as a. coriract. 
witneſs. 
To apply theſe caſes to the preſent, without delivering an opinion, 
Whether perſons that do not believe in any religion may be admitted; 
as I think that theſe witneſſes are under the religious tye of an oath, 
adminiſtered in the moſt ſolemn manner; as this is a tranſaction 
wholly in the country of the Mogul; as Barker has forced the plain- 
tiffs to have recourſe here to the law in England, by quitting a country 
where, by the letters patent of the crown, they were intitled to juſtice, 
it would not be conſonant to natural equity to deny them the benefit of 
this evidence. | 
In the 13th and 14th of Cha. 2, chap. 11. ſec. 29. an act for pre- 
venting frauds and regulating abuſes in his Majeſty's cuſtoms, there 
is the following clauſe : © Provided, that in caſe the ſeizure or in- 
* formation ſhalt be made upon any clauſe or thing contained in the 
* late act, intituled, An act for the encouraging and increaſing of 
** ſhipping and navigation, that theri the defendant or defendants ſhall, 
on his or their requeſt, have a commiſſion out of the high court 
** of Chancery, to examine witneſſes beyond the ſeas, and have a 
**.competent time allowed for the return thereof, before any trial ſhall 
be had upon the caſe, according to the diſtance of place where 
** ſuch commiſſion or commiſſions are to be executed, and that the 
examination of witneſſes ſo returned ſhall be admitted for evidence 
4 in law at the trial, as if it had been given vivd voce, by the ex- 


aminate in court; any law, ſtatute, or uſage to the contrary in any 
* wiſe notwithſtanding.” | 


cc 


Lord Chancellor : As this is a caſe not only of great expence, but ot 
great conſequence, it will be expected that I ſhould not give an opi- 
mon without aſſigning my reaſons for it at the ſame time. 


Fr, 


Countries. 


liberty. 


48 Allie». 


Fin, As to the objection of the defendant's counſel to the Yer. 
tificate and return of the commiſſion, - that the commiſſioners have nit 
Jollewed the direttions of this court ; that they ſhould haue certified of what 
religion the witneſſes were, and the pray = of that religion; «bereas 
they only certify them to tbe of the Gentou religion, withaut ſhewing' what 
the principles are of that religion: It was not the intention of the 
court they ſhould, for it would have been entring into a wide field, 
and would have been certifying the hiſtory of the Banian or oe 
religion. 
Cafes deter- Caſes have been determined at common law upon evidence Aken 
2 ar} th from hiſtories of countries, and we have very authentic acceunts of 
n this part of the world. A general hiſtory is evidence to . 4 mat - 
hiſtories of ter relating to the kingdom in general. 1 Salk 281. 

My intention was to be certified whether theſe people believed the 
being of a God, and his Providence. The 6th volume of Ghurchilt's 
Veyages 401. particularly deſcribes this religion and their precepts of 
morality ; the latter precept carries almoſt the ſenſe of the ninth — 
mandment. 

This objection being removed, the next queſtion will be, becher 
the depoſitions ought to be read; which depends upon two things? 

Vin, whether it is a proper oblizatory oath ? 


Secondly, Whether on the ſpecial circumſtances in this caſe, moch 


evidence can be admitted according to the law of Englanbd? |n 
The general learning upon this head has been fully enlarged upon 
by the Lord Chief Juſtice. 


The effence of The firſt author I ſhall mention is Biſhop Sanderſin de juriqura- 
an oath is an enti obhgatione. Jurigjuramentum, faith he, % aſfir matio religioſa : 


appeal to the 
— Bo All that is neceſſary to an oath is an appeal to the Supreme Being, as 


ing, as think- thinking him the rewarder of truth, and avenger of falſhood; vid. 


ing him the the ſame author, p. 5. and 18. 
rewarder of 


9 This is not contradicted by any writer that I know of. bad Lecd: 
avenger of Coke, who has taken upon him to inſert the word Cbriſtian, and is 
_— a — the only writer chat has grafted this word into an oath. As to other 
—— ie writers they are all concurring, wid. Puffendorf, lib. 4. cb. 2. ſcelg. 


r praſi- Dr. Tillotſon, iIſt volume of his ſermons upon the lawfulneſs of eaths;: 
ed the wor 


Ae 2: 189. where the very text ſpeaks plainly of an oath among alt 
an oath, nations and men, © An oath for confirmation is to them an end 
« of all ſtrife,” Hebr. the 6th and 16th. The neceſſity o 
e religion to the ſupport of human ſociety in nothing appears more 
evidently, than in this, That the obligation of an cath, Which 
is ſo neceſſary for the maintenance of peace and juſtice among” 


ec 
«c 
cc 


The outward The next thing I ſhall take notice of is the form of the cat. 


act is noreſſen- It is laid down by all writers that the outward act is not eſſential to 


tial to the oath, 


for this was at. the oath; Sanderſon is of that opinion, and fo is Tallarſon in the tame” 
ways matter of ſermon, p. 144. As for the ceremonies in uſe among us in the 


* no found in Scripture, for this was always matter of. liberty, and 
« ſeyeral nations have uſed ſeveral rites and ceremonies in their aath“ 
All 


> CL. 


BH 
5 at 
. ” * 


PLS 


men, depends wholly upon the ſenſe and belief of a Deity,” 14! 


_ taking of oaths, it is no juſt exception againſt them, that they are 
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All that is neceſſary appears im the preſent eaſe; an external act was 


done to make it a corporal a ꝑ li. 
beconuly, Whether upon ſperiab circumſtances ſuch ev 
be admitted acrording to the law of England? s- 
The judges and ſages uf the law have laid it down' that there is but 
one general rule of evidence, the beft that the nature of the caſe will 
foi © 000 OT Malt bind tieren 

- The rule is, that if writings have ſubſcribing witneſſes to them, they 
muſt be proved by thoſe witneſſes. \ | 
The firſt ground judges have gone upon in departing from ſtrict An abſolute | 
rules, is an abſolute ſtrict neceſſity. Secondly, a preſumed neceſſity. —_— rs 
In the caſe of writings, ſubſcribed by witneſſes, if all are dead, the —— 
proof of one of their hands is ſufficient to eſtabliſh the deed: Where fri&t rules of 
an original is loſt, a copy may be admitted; if no copy, then a proof —— rol 
by witneſſes who have heard the deed, and yet it is a thing the law belſty the ſe- 
abhors to admit the memory of man for evidence. 1 Mad. 4. <ond. 

A tradeſman's books are admitted as evidence, though no. abſolute 
neceſſity ; but by reaſon of a preſumption of neceſſity only, inferred. 
from the nature of commerce. SIS” 

As to admitting hear- ſay evidence, ſee the caſe of Campoverds Mich. 
the 2d of Q. Anne, in an action upon a policy of inſurance. There is 
another inſtance of diſpenſing with the lawful oath, where our courts 
admit evidence for the crown without oath, | 

It is a common natural preſumption that perſons of the Gentou 
religion ſhould be principally apprized of facts and tranſactions in their 
own country: There is a ſtronger preſumption of neceſſity here than 
for admitting a deed of 30 years ſtanding ; befides all this an additional 
reaſon is, that the parties who entered into this contract preſumed, 
that if ſhould be obliged to ſue it would be in their own country, 
and then they muſt have been admitted. From hence it follows, that 
if one of the parties ſhould leave this country and change his domicil, 
the other-would be deprived of his evidence, which would have been 
admitted there, and by that means deprived of juſtice. 

As the Engliſh have only a factory in this country, (for it is in the Courts of law 
empire of the Great Mogul) if we ſhould admit this evidence, it here will give 
would be agreeable to the genius of the law of England. The courts 2 - 
of admiralty have done it, Carth. 31. Beat v. Tyrrell, vid. the laſt foreign court 
Jeftion, '* An Engliſh ſhip was taken by a French man of war under ® 2 _— 
'© colour of a Dutchman, and carried into France, and there condemned yg — . 
8 by their court of admiralty as a Dutch prize; afterwars's an Engliſh out examinirg 
© merchant bought this ſhip of the French, and conveyed her into Eng- mer Proceed 
Aland, where the right owner brought an action of trover for the ſhip 2 
'* againſt tbe purchaſer; and all this matter being found ſpecially, the 
'" defendant bad judgment, becauſe the ſhip being legally condemned as 
A Dutch prize, ibis court will give credit lo the ſentence of the court 6, 

7 admiralty in France, and take it to be according to right, and will not 
3 examine their proceedings; for it Would be very incumvenient, if on: 
tngdom ſhould by peculiar laws correct the judgments and proceedings 


'* of the courts of another kingdom.” 
O0 And 


idence may 


And if we did not give this credence, courts abroad would not al. 

low our determinations here to be valid. 

So in matrimonial caſes, they are to be determined according to the 

ceremonies of marriage in the country where it was ſolemnized. 
If Heathen, Syppoſe a Heathen, not an alien enemy, ſhould bring an action at 
* 9 common law, and the defendant ſhould bring a bill for an injuncti 
an action, and would any body ſay that the plaintiff at law ſhould not be admitted 
9 put in an anſwer according to his own form of an oath? If otherwiſe, 
— the injund ion muſt be perpetual, and this would be a manifeſt denial 
on de admit of juſtice. 010 * 
ted to'atifwer | | | 
according to his own form of an oath. 


Framersof in- As to the moſt material objection of the form in indictments for 
an des erjury, the words ſupra ſandtum Dei evangelium are not at all ne- 
to no dd. Ker. The framers of indictments are apt to throw in words, and 
therefore the to ſwell them out too much to no purpoſe ; therefore the old prece- 
= r dents are the beſt; and beſides, as has been very juſtly ſaid, this would 
and by tbem it Prove too much, for it would hold as well to all depoſitions taken 
721 furs abroad.” It has been ſaid by the counſel for the defendant, that the 
evergr/umare ſpecial laws in Spain, for taking thoſe oaths, are of the nature of our 
not neceſſuy acts of parliament, 8 
denen, I will not be poſitive, but I take it to be otherwiſe, Selden upon the 
perjury. laws of Alphonſo the wiſe king of Arragon, faith, It 75 not 2” pofitroe 
law for the Moors, but authenticated by him, and transferred into his 
code of laws, and originally in the nature of what our common lan is. 
Moors have their particular oath which they ought to make in that man- 
ner, This form of expreſſion rather ſhews that he refers to ſome other 
law that prevailed long before, | 
This als in exactly with what Lord Starr, Puffendorf, &c. ſay, 
that it has been the wiſdom of all nations to adminiſter ſuch oaths, as 
are agreeable to the notion of the perſon taking, and does not at all 
affect the conſcience of the perſon adminiſtring, nor does it in any re- 
ſpect adopt ſuch religion: It is not near ſo much a breaking in upon 
Des” the rule of law, as admitting a perſon to be an evidence in his own cauſe. 
The eafeer I will juſt take notice of the caſe of the Ea/t-India Company, and 
e Ee Ingia Admiral Matthews, I was counſel myſelf in the cauſe, but 5 t 
e 40d at all remember ſending either to the court of King's Bench; or Con- 
* Af/ebc42;, in mon Pleas for their opinion. Mr. Bunbury has ſtated"it'as-a"triafat 
the, court of bar before Lord Chief Baron Reynolds, and therefore it cod Bo 
„ 19 done, for there is no ſuch thing as ſending one Judge'out of a court 
thereis no to the Judges of another upon a point of evidence, As to the caſe 
ſuch thing 35 before Lord Chief Juſtice Eyre, the perſon there would not be ſworn 
Tudge dut of a Either upon the Old or New Teſtament; and therefore, as he was not 


court to the a Chriſtian, he would not admit him to be a witneſs : But upon the 


Ln ni 2 circumſtances of this caſe, I concur in opinion with my Lords 
point of evi- the Judges, that the depoſitions of theſe witneſſes ought to be read as 


dence. evidence in this cauſe, and do therefore order that the objection be 
over-ruled, and the depoſitions read, | 1 | 
2 ia | Mxvember 


 Novenber the Py 1737. 
banale v. Barbe: and 1 


11 came on upon the joint pleas of the widow, and the ſon of the Caſe 11. 
late Mr. Barker, governor of Patua in the Eaft Indies, who had A bil brought 
in his life time employed the plaintiff in private trade, as his banyan for an account 
or broker : They being made defendants to a bill brought againſt — 
them as the repreſentatives of Barker for an account; it was pleaded of an F 


that the plaintiff was an alien born, and an alien infidel, not of the 7% gover- 


4 


Chriſtian faith, and upon a croſs bill incapable of being examined e 
e, oath, and therefore diſqualified from ſuing here. us, the a 

1 was an alien 
Ve nds N en born, and alien infidg), and cold hav yo fi here 


Tord ciel, ſaid, As the plaintiff's was a mere perſonal de- The plea 
mand, it was extremely clear that he might bring a bill in this over ruled, 
court ; and over-ruled the defendants plea, without hearing one coun- _ a beuge 11 
ſel gf either ſide. a> | 5 — the 


plaintiff may 


| king a bill in this court. 


21 
N 


Q A PF. 
Amendment. 


| 00 zn what caſe allowed 02 not. 
March the 24th 1738. The laſt ſeal after Hilary term. 


* 
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Anon. Ea 
12. 


1 T. was did by Lord Chancellor : That after publication is un — ey 
Paſt, 7 is no inſtance of a plaintiff's obtaining an _ cannot amend 


2 | amen 7 without with- 
4 oP D A bill, without withdrawing his replication... .. Irgwivg bis 


e 


5 2 * e nl 
r 
Anſwers, Pleas, and Demurrers. 
(A) What (hall be a good plea and well pleaded, 


Hilary term 1735. February 8th. 
Chamberlain v. Knapp. 


Gb as. | 
Lak . Will having been made for the ſale of lands for payment of 
to be ſold for ; debts, the preſent bill was brought by a creditor againſt the 
agg - widow of the teſtator in poſſeſſion of ſome of the lands de- 


broughe by a viſed, praying a diſcovery of her title. 
reditor 
— his widow, to diſcover her title to lands in her poſſeſſion. 


un She pleads, that by a deed of ſettlement ſhe had a jointure of all 
ſettlement and the lands laying in a town called and that ſhe was willing 


jointure, and to make a diſcovery, if plaintiff would confirm her jointure, not 
offers to dil: otherwiſe; the plea did not ſet out, either the date of the deed, or 


cover if plain- 


tiff will con- the particular parcel of the lands contained in it. 


firm it, bat 
neither ſets out the date, nor lands contained in the ſettlement. 


The ples Lord Chancellor held the plea bad, for both theſe reaſons, and 
22 — that a purchaſer for a valuable conſideration would be bound to ſet 


to have ſes forth thoſe two matters. Plea over- ruled. 
forth both | 
theſe matters. 5 


February Sth 173 = 
Duncalf v. Blake. 


Caſe 14. HE plaintiff ſubſcribed a policy of inſurance for a conſide- 
rable ſum of money; the ſhip was loſt, and as ſuggeſted, 


Ks bl og. fraudulently, and with a view of charging the plaintiff with 
gelts the ſhip the policy. a 


—— The bill ſets forth, that the ſhip, inſtead of having proper mercan- 


in the charg- tile goods on board, being bound from one of the ports of Ireland, 
"ns part in. to one of the ports in France, had only wool on board: By the inter- 
ſtead of pro- rogatory part of the bill it was Fare, that the defendant might ſet 
per goods, out what kind of goods he had on board, what the invoices were, 


there was in what manner the ſhip was cleared, and whether ſhe had not arms 


only wool on 
board ; and ON board her. 


in the inter- 


rogatory part, prays defendant may ſet out what kind of goods he had on board, 
3 The 


Anſwers, Pleas, and Demurrer, 53 


The defendant, as to ſo much of the bill as ſought a diſcovery of N 1 
the particular nature and quality of the goods mentioned to be ſhi — 
ped on board the ſaid ſhip to be ſent to France, and what quan- make it penal 
tity, pleaded an act of parliament of 1 Will, & Mar. That no wool © mort 
/hall be ſhipped from Ireland, or 1mported fram thence to any port but to a diſcovery 
Liverpool, ani ſome others in England; which was afterwards made of — kind of 
perpetual by the 7 Will. & Mar. and by another act made the 10 nd. 

& 11 Will. 3. it is enacted, That none ſball directly or indireftly ex- 

port from Ireland into any foreign domi nion any wool, and all offenders 

againſt this act are made liable to the forfeiture of the ſaid wool, and 

alſo to a forfeiture of Soo l. for every offence. That the value of the 

cargo on board the ſaid hip, and inſured by plaintiffs, is by the 

policy aſcertained at 3 500. by the ſum inſured thereon, and there 
fore it ean no ways concern the plaintiffs to know the particulars f 
the goods; but the diſcovery thereof may occafion ſeveral forfeifhres, Lex 
and the bill charging that the goods ſhipped on board, Cc. by the 
defendant, were to be ſent to Pontraſe in France, which by the 

laws and ftatutes of this realm is prohibited, and highly penal, ang 
the diſcovery manifeſtly tending to draw in the defendant to accuſe 
himſelf; he ſubmitted, Whether he ſhould be compelled to make | 
any other anſwer. eee eee 
The Attorney general for the plaintiff admitted, that in the cha- 
ging part of the bill, nothing was mentioned to be on board but 

bool; but by the interrogatory part, defendant is aſked in general, 

What kind of goods he had on board? and defendant's plea goes in 
bar to a diſcovery of all kind of goods which were on board. 1 

Lord Chancellor allowed the plea; but agreed if other kind of The plea al- 
goods had been mentioned in the charging part, the defendant might a 
have been obliged perhaps to have given ſome anſwer to it, but as but woot wen- 
there was not, defendant was not obliged to anfwer that interrogatory tioned in the 


part: The only doubt he had was as to the clearing of the ſhip, and charging patt, 
having arms on board, and that part of the bill he thought afterwards been others, 


might be covered with the plea. defendant 


Agreed in this caſe, that a plea may be bad in part, and yet not fo wm 


: ven ſome an- 
in the whole. ſwer do it. 


a ; . February the 19th 1738. 
h Nan Degęs v. Colebrooke. 
Vide title Ct. 


March the 3d 1738. N 1M 
Morgan v. Morgan. Re: es 
T was in this caſe laid down by Lord Chancellor as a rule, that Caſe 15. 
where a defendant pleads a dectee of diſmiſſion of a former cauſe, 
for the ſame matters, in bar of the plaintiff's demand on his new 
. P bill, 


e 


54 Anſwers, Pleas" and Demurrers. 
bill, if the plaintiff does not apply to the court, that it may be refer. 
red to a Maſter 'to' ſtate; there is ſueli a decree,” but. ſets 
down the eauſe upon the new bill for hearing, it is a waiver of his 

right of application for ſuch reference, and the court will deter- 


mine it. ; 28W fl an 42300) 013 b 3 
* 0 # . a 


7 | | 
11 >, 


Auguſt gth 1739. 


Chapman v. Turner. 
ENT LF FF. 2. 


5 
«4 « ” 
* 
k 
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| neg: N ORD Chancellor : The defence proper for a plea muſt be ſuch as 
—— = reduces the cauſe to a particular. point, and from thence creates 


plea wal be a bar to the ſuit, and is to ſave the parties expence in examination, 
{ach as u- 5 5 bd . o . - 
ack ede dae and it is not every good defence in equity that is likewiſe. good as a 


to a particular plea; for where the defence conſiſts of a variety of circumſtances, 
point, and there is no uſe of a plea, the examination muſt ſtill be at large, and 


— 4 the effect of allowing ſuch a plea, will be, that the court will give 


to the ſuit, their judgment on the circumſtances of the caſe, before they are 
and every made out by proof. L l rs 
defence * P g {7 — 2 : a 
in equity is | ; 14 .BIBLIL 
not likewiſe —_— | — — ö 
good as a ple. a 


Appꝛentite. | 5 


Vide title Maſter and Servant. 


"$48 00-05 
Arreſt. N al | 60 


(aA) Where good though on a Sunday. 


December the 22d 1744. 
Ex parte Kernęey. 


Caſe 17. HE petitioner, who had been an aſſignee under a commiſſion 
2. Ia man WF againſt Philip Shehan, was diſcharged by order of F ary 
is Table robe " Chancellor, and directed to convey to new aflignees, ahd to 
under the ſum- account ſeven days after he had conveyed to the new aſſignees, 


mons of com- and paſſed his accounts; but being an incumbred perſon, he begged 
7 — the commiſſioners would give him their ſummons for the next ſitting 
| under the commiſſion ; the commiſſioners told him, that as he had 


, be \ 7 ys done 


2 


* 
\ 
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tunity they did give Riba. Weir. Anne. onrt owes, cis 57 

Kerney, attended on the day mentioned in the ſummons, and was 
examined two hours; as he was returning home, one Lawn a ſhe- 
riff's officer arreſted him, and notwithſtanding Kerney ſhewed him 
the commiſſioners ſummons, he damned it, and ſaid he did not re- 
gard it of a farthing, and kept him in cuſtody ſeveral hours. 

The petitioner now applies to Lord Chancellor to be diſcharged 
from the arreſt, and that the officer may be cenſured for his abuſe of 
the commiſſioners watrant of ſummons. '* 

Lawn the ſheriff's officer admits the arreſt in his affidavit, but de- 
nies his abuſing the ſummons. | 

Lord Chancellor : I think this a matter of great conſequence. 

1/4, Material as to commiſſioners of bankrupt in general. 

24%, Material with regard to the liberty of the ſubject. 

34ly, Material in other commiſſions under the great ſeal, as of cha- 
ritable uſes, commiſſions of lunacy, &c. for ſham arreſts may be ſet 
up, even by the perſons themſelves in order to prevent their attend- 
ance to be examined as witneſſes before fuch commiſſioners. 

Ordered, 'That Charles Lawn before the next day of petitions, give 
ſecurity to be approved of before a Maſter, for his attending de die in 
diem, to anſwer interrogatories to be exhibited concerning the con- 
tempts charged upon him in the affidavit of the petitioner, late 
aſſignee of Philip Shehan. And if Lawn ſhould not give ſuch ſe- 
curity, ordered, he ſhould ſtand committed to the Feet for the ſaid 
contempts; and if Lawn ſhall give ſuch ſecurity, then ordered that 
the petitioner do within a week after ſuch ſecurity exhibit interro- 
gatories before the maſter, for examining Lawn touching the ſaid 
contempts, and that Lawn do attend the ſaid Maſter ge die in diem 
for that purpoſe. | 

And as no precedents have been produced of like caſes before the 
court, of arreſts, notwithſtanding commiſſioners warrant, tho' it 
very probably may have happened ; let the petition ſtand over till 
the next day of petitions, and a ſearch be made for ſuch caſes, and 
what the court have done upon it; and in the mean time recom- 
mended it to the counſel for the ſheriff's officer, to adviſe him to 
diſcharge the petitioner, 


Tune the 2d 1749. 
Ex parte Whitchurch. 
| Herr and Hooper, the aſſignees of Halliday, a bankrupt, 


a obtained an order for a maſter to take an account of the deal- 
ings between Whitchurch and the bankrupt, who reported 23 I J. 55. od. 


done every thing that was neceſſary in purſuance. of Lord Chancellor's 
order, it would be of no uſe to him; but however upon his impor- 


35, 


Caſe 18. 
The peti- 
tioner was ar- 


. reſted on a 
_ Cunaay by © 


Lord Chancellor's tipſtaff, under a warrant of the court for a contempt in diſobeyipng an order ; he now. 
progee to be diſcharged, inſiſting his arreſt and commitment to the Fleer was illegal, being contrary to 
the ſtatute of the 29 Char. 2. c. 7. JS. 6. Tord Chancellor doubtful at firſt, but on cqnfideration thooght 


it a lawful arreſt, though on a Sun a K 7.2. | » p 2-05. aA. 4 2 5 
ee, l. 22 2 er 2, gt FF ME 
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to be due from him to the bankrupt ; and on arguing exceptions te 
that report, Lord Chancellor ſettled the ſum at 226/. only, which 
Whitchurch was ordered to pay to Halliday's aſſignees. | 

Whitchurch not paying the money purſuant to the order, on the 19th 
of June his Lordſhip granted the following warrant for apprehending 
him and carrying him to the Flee. 

In the matter of Edward Halliday, a bankrupt, 

© Whereas by an order dated the 28th day of November, made in 
* this matter upon the the petition of Jonathan Hancock and Richard 
«© Hooper, aſſignees of Edward Halliday the bankrupt, it was ordered, 
* that William Whitchurch ſhould fland committed to the priſon of the 
„ Fleet, for his contempt in the ſaid order mentioned, and that a 
„ warrant for ſuch his commitment ſhould ifſue accordingly ; theſe 
* are therefore in purſuance of the ſaid order to will and require you 
*« forthwith, upon receipt hereof, to make diligent ſearch after the 
ce body of the ſaid William Whitchurch, and wherever you ſhall find 
* him, to arreſt and apprebend him, and to .carry him to the priſon of 
e the Fleet, there to remain till further order, willing and requiring all 
« mayors, ſheriffs, juſtices of the peace, conſtables, headboroughs, and 
all other his Majeſty's officers and leving ſubjects, to be aiding and 
« affeſting to you in the due execution of the premiſſes, as they tender his 
« Majeſty's ſervice, and will anſwer the contrary hereof at their 
e rils; and this ſhall be to you, or any of you, that ſhall ſo do the 
* ſame, a ſufficient warrant. Dated this 16th day of June 1748.” 

HARDWICKE C. 
To Jobn Eyles, Eſq; Warden of the 
Fleet, or his deputy, attending 
the High Court of Chancery. 


By virtue of this warrant Whitchurch was on Sunday the gth of 
October laſt, between 4 and 5 in the afternoon arreſted at Froome in 
Soner ſelſpire, by James Adlam, his Lordſhip's tipſtaff, by the order 
and direction, and in the preſence of Mr. Stephen Sturray, ſollicitor 
for the aſſignees of Halliday, and by them detained at Froome till 
Monday morning, and then conveyed by Adlam to the Fleet priſon, 
where he ſtill is charged with that warrant only. 

The petitioner inſiſted that being arreſted on a Sunday, by virtue of 
a warrant founded on his Lordſhip's order, for non-payment of money 
only, and not for treaſon, felony, or breach of the peace, it is contrary to 
the ſtatute of the 29th of Charles the ſecond, ch. 17. intituled, An 
act for the better obſervation of the Lord's day, commonly called 
Sunday, ſec. 6. © Provided alſo that no perſon or perſons upon the 
Lord's day ſhall ſerve or execute, or cauſe to be ſerved and ex- 
s ecuted, any writ, proceſs, warrant, order, judgment, or decree, 
<< except in caſes of treaſon, felony, or breach of the peace, but that 
<< the ſervice of every ſuch writ, proceſs, warrant,” order, judgment, 
or decree, ſhall be void to all intents and purpoſes whatſoever.” 

And therefore the arreſt being illegal, inſiſted that he was illegally 
detained in cuſtody, and ought to be diſcharged. 


Pl | Againſt 


CC 
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a the petition was. read the affidavit of James Adlam, © who 
« {yore that on the gth of October laſt, being Sunday in the evening, 
« J/hitchurch came into the yard of the George inn in Froome, where 
« Adlam was, and he thereupon told Whitchurch he had my Lord 
« Chancellor's warrant againſt him; to which Whitchurch immediately 
1 anſivered, he knew it, and heard be was there, and came on purpoſe to 
« be taken up; and that he ſeveral times after, both the fame night 
« and the next day, declared the ſame.” 

_ Adlom's affidavit was confirmed by two others to the ſame effect. 
« He, likewiſe ſays he has often been told, and always apprehended 
« theſe warrants for contempts might be executed on a Sunday, and 
« he has himſelf done it ſeveral times, and was never complained of 
« before. on that account,” And it is agreed on all hands that a 
commiſſion of rebellion may be executed on a Sunday, though it iflued 
for want of an appearance, or an anſwer only, and it does not appear 
to the officer by the warrant for what the commitment iſſues, as may 
be ſeen by the copy of the warrant, | 1 5 

Mr. Attorney General againſt the petition cited 6 Mod. 95. Cartb. 
504. and the ſame caſe in Sal. Parker v. Sir William Moore 626. 

Lord Chancellor : It appears from the affidavits, that there is not 
any occaſion for the court to make any ſtretch in the petitioner's fa- 
vour, and he was beſides endeavouring to defraud the creditors of 
Halliday by abſconding. 

When this petition came on before, I was a good deal doubtful, 
and rather inclined to think it was a caſe within the ſtatute of the 
29th of Charles the ſecond ; but upon looking into the matter ſince, I 
have in a good meaſure altered my mind, and think it a lawful arreſt, 
though on a Sunday. | 

But I will obſerve, firſt, as to the voluntary ſurrender of the peti- 
tioner to Adlam my tipſtaff. 

The ſtrength of the evidence goes to his voluntary ſurrender, for the 2 Tan may | 
fact is poſitively ſworn to by three perſons, and denied by Whitchurch's fait vaten 
affidavit only; and there can be no doubt but a man may, if he ly to any war- 
. pleaſes, ſurrender himſelf voluntarily to my warrant on a Sunday. - 06%" gre 

The order of commitment which has been made in this cauſe, is The order of: 
very different from proceſſes that iſſue to ſheriffs, &c. for it is, That 2 

ere, that the 


the party ſhould fland committed, and is different too from moſt of the — 


orders in other courts. Aland commit- 
If this man had been preſent in court when the order was pro- 444 and if pe- 
nounced, he was inſtantly a priſoner, and the warden might have been 4 
taken him away to gaol directly. when the or- 
The books of practice, though I do not ſay they are of authority, der was pro- 
Vet all agree in laying it down that the party is conſidered as a pri- — 14 a 
ſoner from the time of the order pronounced. priſoner. = 


This is a warrant directed 7o the very gaoler to take him and carry 
him to priſon, and differs from warrants of other courts, which are 
directed to ſheriffs and other miniſterial officers, and not directed to 
the gaoler; and I do not know that this is done in any inſtance, but 


Q where 
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where the party is conſidered as the priſoner of the gaoler from the 
time of the order pronounced. | 


Eſcape warrants are m aid of the gaoler, and command all officers, 
conſtables, Sc. to aſſiſt him. 


And this very warrant is drawn up in the ſame manner, and there. 


fore alike in this reſpect, and eſcape warrants may be put in execution 
on a Sunday. 
1ord Chief In the caſe of Sir ——— Cecil, and others of the town of Notting- 
Jullice Ae of ham, Caſes in King William's time, 348. © The queſtion was, Whe- 
— by a. ther ſerving an attachment upon a Sunday for a contempt was with- 
ken upon a in the ſtatute againſt ſabbath-breaking? Said Lord Chief Juſtice Holt, 


Sunday on a 4 Gy poſe it were a warrant to take for forgery, perjury, Sc. ſhall 


ſs of 
9 be- © they not be ſerved on a Sunday? And ſhall not any proceſs at the 


cauſe in the © King's ſuit be ſerved on Sunday? Sure the Lord's Day ought not 


nature of a ( 


breach of the *© to be a ſanctuary for malefactors, and this caſe partakes of the na- 
peace, and an c ture of proceſs upon an indictment.“ 


—_— ＋ So that Lord Chief Juſtice Holt was inclined to think that a man 
parliament. might be taken upon a proceſs of contempt on Sunday, becauſe it was 


in the nature of a breach of the peace, and an exception out of the a& 
of parliament. | 


Held thata 7+ If a man may be taken on an attachment for non-performance of 
man might an award upon a Sunday, as was held by the court of Common Pleas in 
- _ on d caſe cited by the Attorney general, why is not a contempt for non- 
an attachment Performance of an order of this court, equally a breach of the peace, 


for non-per- as the non-performance of an award ? 
formance of 


an award. A contempt for non- performance of an order of this court equally a breach of the peace. 


Lond * 8. Therefore, as it ſeems to be warranted by the words of the 
cellor dumm 


ſed the peti- Warrant itſelf, that he is a priſoner from the time of the order pro- 
tion as heis Nounced, I will not diſcharge him, eſpecially as he is not without 


_ _ remedy ; for he may bring an habeas corpus, or an action of falſe im- 


be may bring Priſonment, and therefore order that the petition for his diſcharge be 
an habeas cor- diſmiſſed. | 


pus, or an 
action of falſe impriſonment. 


CAP 


CAP. XIII. 
Allets. 


ge Title Heir and Anceſter, and Executors and Adminiſtrato#s, 


February the 4th 1739. 


Nyall v. Ryall. 

Caſe 19. 
HE teſtator gave ſeveral legacies, and made B. his executor . gives ſeve- 

and reſiduary legatee. B. receives all the aſſets, and buys lands ral legacies, 
with the money, and dies, and likewiſe bought the equity of redemp- eee : 
tion of another eſtate on which teſtator had a mortgage. The bill and reſiduary 
was brought by the ſeveral legatees againſt the adminiſtrator and heir Sate. = 
at law of B. to be paid their legacies out of his real and perſonal je ana 


eſtate. buys lands 

: with the mo- 
rey, and dies, and alſo bought the equity of redemption of another eſtate on which 4. had a mortgage. Bill 
brought by legatees, to be paid their legacies out of A.'s real and perſonal eſtate. The court directed an in- 
quiry, whether part of the aſſets were laid out in the purchaſe of an eſtate, and if they were declared, they 
ought to be reſtored to teſtator's perſonal eſtate, The equity of redemption held to be aſſets. 


Firſt queſtion, If the perſonal aſſets are not ſufficient, whether the 
legatees may not come upon the purchaſed eſtate for ſatisfaction — _ 
Second queſtion, Whether the equity of redemption of the mort- 
gaged eſtate bought ſince the death of the teſtator, may not be con- 
ſidered ſtill as the aſſets of the teſtator, and liable to anſwer the le- 
gacies ? 

For the plaintiffs was cited the caſe of Bolney v. Hamilton, before 
Lord King, July the 4th 1729. 

For the defendant, Kirk v. Webb. Prec. in Ch. 84. and Kinder v. 
Mikvard 2 Vern. 440. . . 

Lord Chancellor : Courts of Equity have been very cautious how they 
follow money which has been laid out in land, becauſe it has no 
carmark, though they have done it in ſome caſes. 

The principal difficulty in theſe caſes is, with regard to the proof; 
for the different intereſts of the parties introduce a contraricty of evi- 
dence, and is no ſmall temptation to perjury. | 
But in the preſent caſe I think it is neceſſary there ſhould be an 
inquiry, whether part of the aſſets of the teſtator have been laid out in 
the purchaſe of an eſtate? Becauſe if it ſhould plainly appear that 
they have been fo laid out, they ought to be reſtored to the perſonal 
eſtate of the teſtator. 

Suppoſing the executor had been living, and had by his anſwer where an 


owned that he had laid out part of the aſſets in ſuch purchaſe, it would 2 me.” 

| | | Cnaied in the 
name of one, and the money paid by another, it is a truſt notwithſtarding there is no declaration in writing by 
the nominal purchaſer, 


2 | have 
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have removed the objection of fraud, and perjury, by letting in parol 
proof; but the perſon now before the court is only the adminiſtrator 
of the executor, and though he does indeed adtnit that credit is given 
to the accounts of the executor, yet this is no evidence againſt the 
infant heir at law, but it is ground for an inquiry into this fact, and 
the means of coming at this by way of reſulting truſt is excepted out 
of the ſtatute of frauds ; if the eſtate is purchaſed in the name of one, 
and the money paid by another, it is a truſt notwithſtanding there is 
no declaration in writing by the nominal purchaſer, and upon enquiry 
a little matter will do to make it a charge pro tanto. 

As to the ſecond point with regard to the equity of redemption, 
I think it is very clear that it muſt be conſidered as aſſets, and liable 


to the legacies. 


C A P. XIV. 
Award and Arbitrement. 


(A) Parties only affected by it. 
(B) Fo2 what cauſes ſet aſide, 


— * — 


(A) Parties only affected by it. 
Eaſter term 1738. 
Thompſon v. Noel er al. 


Caſe 20. | 
4. by nile OWLER, one of the defendants, enters into articles previous 
— to his marriage, in conſideration of 1100/7. portion, to veſt 1000/. 


agrees to veſt jn truſtees within ſix months after his marriage. the intereſt thereof 

Meg in trul- to be received by him and his wife, during their lives, and afterwards 
es, the in- 6 IS d 

tereſt thereof the 1000/7. was to be equally divided between the iſſue of that mar- 

to be received riage; and as a farther ſecurity for the performance of this agree- 

2 ment, gives a warrant of attorney to the truſtees to confeſs a judgment 

their lives, and for that ſum, which is ſoon afterwards entred up: Fowler after that 


afterwards to ; 
be divided between their iſſue, and gives the truſtees a warrant of attorney to confeſs a judgment for that ſum 


which was entred up. Accordingly 4. enters into partnerſhip with B. afterwards, and being indebted to the 
partnerſhip eſtate in more than his intereſt in that eſtate, they ſubmit the difference between them to arbitration, 
and part of the ſtock in trade is awarded to be lodged in the hands of a third perſon; any part to be delivered 
to either of the parties on making it appear, any bond or other debt due from the partnerſhip had been paid 


by either, the quantity to be delivered in proportion to the money paid. 
enters 


4 
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enters into a partnerſhip in the wine trade with one Hamilton, and being 
indebted to the partnerſhip eſtate in a larger fum of money, than his in- 
tereſt in the partnerſhip effects, or any other property he had, could ſa- 
tisfy, the two partners ſubmit the difference between them to arbitration, 
and accordingly a parol award is made, that 40 pipes of wine, part of the 
ſock in trade, ſhould be lodged in the hands of a third perſon, one Hay- 
ward; but any part thereof to be delivered to either of the partners on 
producing any bond, Fc. which had been entered into on account of 
the partnerſhip, paid off by the party producing the ſame; the quantity 
of wine to be delivered to be in proportion to the money ſo paid off. 
The 40 pipes of wine were accordingly depoſited, with the conſent -4,,..,ne.ic 
of Hamilton and Fowler, in the hands of Hayward; afterwards a ſcire the marriage 
facias is brought on the judgment ſo confeſſed to the truſtees in the arricles briog 
marriage articles, and a moiety of theſe 40 pipes taken in execution 3; 8 
by a fer: facias as the property of Fowler. | mentconfetied 


to them, and 


take a moiety of the depoſited ſtock in execution as the property of 4, 


The bill is now brought by Hamilton, who is likewiſe a ſeparate pill by the 
creditor of Fowler, and twelve other creditors on the account of the partnerſhip 


partnerſhip, to ſet aſide this execution, and to have the value of the 1 
moiety of the 40 pipes of wine appropriated to the payment of the ecution, and 


debts of theſe creditors, ſuppoſing the pipes of wine ſpecifically bound fax 
by the award, and the execution of it, by depoſiting them in the 7 


a ſtock fo ſeized 
hands of Hayward according to the award. appropriated 


to payment 
of their debts, inſiſting it was ſpecifically bound by the award, and the execution of it. The plaintiffs being 


no parties to the ſubmiſſion, nor privy at all to the tranſaction, nor under an obligation of abiding by the 
award, ought not have the benefit of it, and therefore bill is diſmiſſed: 


Mr. Fazakerley for the plaintiff, taking it for granted the award 
with reſpect to the depoſit of the wine was intended as a proviſion 
for the creditors on the partnerſhip account, and as a ſecurity for the 
payment of their debts, inſiſted that every award when made was 
conſidered, in point of law, as the very act of the parties ſubmitting to 
the determination of the arbitrators, and as the agreement of the par- 
ties themſelves; and it is upon that foot an action of debt lies 
againſt the party on the award, for when a ſubmiſſion is made a rule 
of court, an attachment lies for non-performance of the award, as a 
breach-of his own agreement, which by rule of court he had engaged 
to perform ; and that this caſe therefore muſt be confidered in the 
fame light, as if the parties themſelves in the firſt inſtance had, with- 
out the intervention of any arbitrators, agreed to make a depoſit of 
theſe pipes of wine for the purpoſe mentioned in the award ; that in 
ſuch caſe the creditors, though there might be no alteration in the 
Property made thereby, would have an equitable lien on theſe wines 
ſpecifically in ſatisfaction of their debts, and as ſuch would prevail 
againſt any execution afterwards at the ſuit of any other perſon ; that 
the judgment creditors here, the truſtees, merely as ſuch, had no in- 
tereſt in theſe wines, but that right muſt ariſe, if at all, from the 
Heri facias, which could not take place here, as there was a prior 


R \s equitable 
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equitable lien upon them: That indeed where goods are ſpecifically 
bound in equity, and a purchaſer without notice, &c. afterwards 
gains a legal right in them, having advanced his money at the time 
upon the credit of thoſe very goods, as ſuch purchaſer has an equal 
equitable lien, and the law too on his ſide, his right will prevail; 
but it is otherwiſe where the creditor at the time his demand firſt ac- 
crued, relied only on the perſonal ſecurity, and general credit of his 
debtor; there any legal right which he obtains afterwards in any of 
the effects of his debtor, muſt be ſubject to every ſuch truſt or equi- 
table lien, which they were liable to in the hands of the debtor him- 
ſelf, and ſuch creditor can only ſtand in the place of his debtor ; as 
in the caſe of bankruptcy, the aſſignees, &c. though perhaps equally 
creditors with any others (who have before obtained an equitable 
lien on any of the bankrupt's effects ſpecifically) and have the law on 
their tide too, the property of the bankrupt's effects being veſted in 
the aſſignees, yet they muſt only ſtand in the place of the bankrupt, 
and take his effects ſubject to all thoſe equitable charges, which they 
were liable to in the hands of the bankrupt. Vide Salt. 449. Taylor 

v. Wheeler, and Eg. Caf. Abr. 320. Burgh v. Francis. | 
Mir. Noel e contra inſiſted that the creditors had no right to bring 
a bill to have this award carried into execution, not being parties to 
the ſubmiſſion, nor concerned therein, it being a matter altogether 
tranſacted between Fowler and Hamilton only; and therefore as the 
creditors would not at all be concluded by this award, but at liberty 
ſtill to purſue their remedy as they thought proper, for the recovery 
of their debts, there was no reaſon why they ſhould have any benefit 
from this award, becauſe it happened to be in their favour; he te- 
lied likewiſe on the want of ſufficient evidence on the part of the 
laintiffs, to prove the acquieſcence of Fowler in the award, or even 
is knowledge what the award was; and indeed the only evidence to 
that purpoſe was his applying to the arbitrators before the award was 
finally made, to let him have part of the wine to -carry on his trade 
with (which the arbitrators would not comply with), and his agree- 
ment afterwards with Hamilton to have the wines depoſited in the 
hands of Hayward, but no evidence that he was preſent when the 
award was made, nor any other evidence that he was informed of 

the contents of it. 901 

A bill will ot Lord Chancellor : A bill to carry an award into execution when 
lie to carry an there is no acquieſcence in it by the parties to the ſubmiſſion, or 
2 agreement by them afterwards to have it executed, would certainly 
the parties to not lie; but the remedy to inforce a performance of the award mult 
* -—ogans be taken at law: It has been ſaid the evidence here of Fowler's agree- 
quieſce in it, ment to the award after it was made, was not ſufficient to found a 
nor agree af. decree on; but what he principally relied on was, that none of the 
ee now plaintiffs, the creditors, were parties to the ſubmiſſion, nor did it 
cuted, but appear that they were ſo much as privy at all to the tranſaction; and 
. mult be in- therefore, as they were under no obligation of abiding by the award, 
forced at la. they ought not to have the benefit of it; and in reading over the 
award, (which at the time of making it, was taken down in writing] 
9 - 
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he obſerved it was calculated only for the indemnity of Hamilton againſt 
the failure of Fowler, without any regard had at all to the creditors, 
there being no proviſion made, that the wines ſhould be ſold, or other- 
wiſe employed for raiſing money for the payment of debts of the plain- 
tiffs: That though an agreement made between the two partners, 
and particular creditors, to appropriate a particular part of the part- 
nerſhip effects for the payment of thoſe creditors, might create a 
lien on thoſe goods ſpecifically for the payment of their debts, in 
preference to the reſt of the creditors; yet an agreement of that kind 
between the partners only, would certainly not diſable any of the cre- 
ditors from purſuing their remedy at law againſt the effects of the 


debtor, any more than if no ſuch agreement had been made, 
The bill diſmiſſed. 


(B) Foz What cauſes ſet aſide. 


June the 18th 1737. Upon appeal from the Rolls. 
Mary Medcalſe widow, and Willam Toes, 


L. 


N . * . - * . P 7 / 91 S * 4 4 
TWilkam Ives and Ann his wife by croſs bill, Plaintifs, . e 


+l 
ua... & A & £< . 


: Mary Medcaffe and Richard Johnſon and his wife, Defendants. 


HE bill in this. caſe was brought to have a ſpecifick perfor- Caſe 21. 
' mance of articles made on the marriage of the defendant, 4. and hi- 
_ Richard Jobnſon, whereby the ſaid defendant and his wife covenan- wm, A 
ted in conſideration of 20001. the wife's marrriage portion, to releaſe fore marriage, 
all the right and intereſt that might accrue to them out of her fa- in confidera- 
ther's perſonal eſtate, by the cuſtom of the city of London, he be- the — 
ing a freeman, and alſo to ſet aſide an award alledged to have been tion, to reſeaſe 
unduly obtained upon a ſubmiſſion of the controverſies between the - eds on 
parties, concerning the right to this orphanage part. | pad wary 
As to the firſt part of the caſe, the defence made for the defendant out of her fa- 
was, that the cuſtomary part being a mere poſſibility, and contin- wv? 1 
gency, which might or might not happen, it could not be releaſed, av * 
and if he could, that at the time of the articles, the wife was an in- Lenden. 
fant, and ſo not bound by them; beſides that the 2000/. was no 
conſideration for releaſing ſuch an intereſt, the wife's father, one 


Ruſſel, having died worth upwards of 20,000 /. 


Lord Chancellor : Though hardſhips may happen on my determi- 
nation, yet theſe are conſiderations too looſe either tor a judge at law, 
or in this court, to lay any weight upon; and I muſt determine ac- 
cording to'the facts, by the rules of law, and of this court: In this 
caſe there appeared to be a valuable conſideration for the agreement 
in the articles, becauſe at the time the 2000 J. was given, the defen- 
dant's wife was intitled to no part of the eſtate of her father, and it 
was given for her advancement in the world, and it is highly reaſon- 

| able 
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| able chat fuch kind of artictes ſhould be carried into execution, and 
that when a father is bountiful to his children in his life time, that 
he ſhould have his affairs ſettled to his own ſatisfation. 


TR As to the objection of the cuſtomary part being a poſſibility, and 


his covevant, merely in contingency, it is of no weight, for there is no doubt but it 
and though might be releaſed in equity; but here it is a covenant which the de- 


the wife was 


under age, yet fendant js bound by in all events, and it is no objection to ſay, the 
it is a matter Wife was under age; for though in this reſpect, if the huſband were 


. dead, the articles would not bind her, and ſhe would by ſurvivorſhip 


right of his de intitled to the cuſtomary ſhare, as a choſe in action not recovered, 


wife, and he or recei | : . : MF" 
pwn" eceived by the huſband ; yet he being alive, it is a matter that ac- 


und bis reteaſ; CLUES to him in right of his wife, and he may releaſe it, and his 
will bind her. releaſe will bind her; and therefore it was reaſonable he ſhould per- 
form his covenant, I found my opinion too on an old law well 
known in the city by the name of Jud's law, whereby a huſband 
was authorized to agree with the father for the wife, though ſhe was 


The huſband's Under age. 
— Upon this another queſtion aroſe, Whether the orphanage ſhare 
releaſe, is an ſo to be releaſed by the defendant, ſhould fall into the dead man's 


extinguiſh- 


ment of the Part, and go wholly according to his diſpoſition of the reſidue of his 
wife's right to eſtate, as a thing purchaſed by him ; or, Whether it ſhould fall into 


part, and i his perſonal eſtate, and be diſtributed with it according to the cuſ- 


eaves the tom? And at firſt I inclined to think that it was in the nature of a 
eſtate ofthe purchaſe by the father, and ſo wholly in his power to make a diſ- 


father as if it 


fathers fit poſition of it by his will; but upon hearing the Attorney general to 
been charged, this matter, I am of opinion, that as in equity things covenanted to 


8 be done, are as things actually done, it muſt be conſidered as if the 


Cdered as a huſband had actually releaſed; and ſo is an extinguiſhment of his 
part of his ge- wife's right to the orphanage part, and being an extinguiſhment of 


| perſonal . . | CITY 
3 * the right, it leaves the eſtate of the father as if it had never been 


go wholly to charged with it, and muſt therefore be confidered as a part of his ge- 
the father's neral perſonal eſtate, and not to go wholly to the executor of the fa- 


_ © ther, as a part of the dead man's ſhare, Caſes cited, 1 Vern. 6. 2 


dead man's Vern. 665, 666. 1 Vill. 644, 645. 2 Will. 527, 
ſhare. As to the award, he decreed that it ought to be ſet afide, in reſpect 


——— that the articles were ſhewn only to one of the arbitrators, and not 
7 


et or to both, and he to whom they were not ſhewn, ſwore that if he had 
where they ſeen them, he believed he ſhould not have made ſuch award: His 


pr ome Lordſhip held therefore, that it was unfairly obtained, but agreed to 


deſtinely, the general rules in caſes of awards, that the arbitrators are judges 
without bear- of the parties own chuſing, and that therefore they cannot object 


h par- a; a 
— _— againſt the award as an unreaſonable judgment, or as a judgment 


juſtice will againſt law ; but where, as in the preſent caſe, arbitrators are de- 


interpoſe, and ceived, or where they make their award clandeſtinely, without hear- 
avoid ſuch — h | * { h ll . ” JR 
are ing each party; in ſuch caſes a court of juſtice ought to interpoſe to 


fruſtrate and avoid ſuch awards. 


* 
2 
— 


In 
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In this caſe the plaintiff's bill was offered to be read as evidence Though a bill 
for the defendant, and bein , olyeGed againſt, it was ſaid, per Lord in Chancery 
0 


. r. e cannot be re- 
Chancellor : At law, the rule of evidence is, that a bill in Chancery ceived in evi- 


ought not to be received in evidence, for it is taken to be the ſuggeſ- dence at law, 


yet in thi 
tions of counſel only ; but in this court, it has been often allowed, 3 1 * 


and the bill was read. de read, and 
His Lordſhip reverſed the order of diſmiſſion, and declared that bus been often 


allowed as 


by the articles of the 4th of February 1703, the 1 
is to be conſidered in equity, as barred of any cuſtoma are in 


right of his wife, or otherwiſe, of the perſonal eſtate of the teſtator 
William Ruſſell, 2 


— _ 


. 
Bankrupt. 


(A) Concerning the commiſſion and commiſſioners, 

(B) Rule as to the certificate. 

(C) Rule as to aſſignees. 

(D) Joint and ſeparate commiſſion. 

(E) Rule as to his executoz, oz where he is one Himſelf, 
(F) Rule as to landlo2ds. 

(G) Rule as to compoſition. 

(H) Rule as to creditozs. 

(J) Contingent debts. : 

(KT) Rule as to dꝛawers and indozſers of bills of exchange. 
(L) Where aflignees will be charged with intereſt. 

(M) Rule as to partnerſhip. 

(N) Rule as to coſts. 


(0) The conftrution of the repealing clauſe in the tenth of 
Queen Ann. | | 


(P) Rule as to dividends, 

(Q) Commiſſion ſuperſeded. 

(K) Rule as to bankrupt's attendance on aſſignees. 

(S) Rule as to an appzentice under a commiſſion of bank- 
ruptcy. | 

(T) Rule as to diſcounting of notes. 

(Y) Rule as to a petitioning creditoz. 

(J) Rule as to notes where intereſt is not erp2eſſed. 

The conſtrudion of the ſtatute of the 21 Jac. 1. c. 19. with 

relpet to a bankrupt's poſſeſſion of goods after aflign- 


— 


8 | (X) Ruilc 


Bankrupt. 
(X) Rule as to coppholds under commiſſions of bankrupts. 


() Where affignees are liable to the ſame equity with the 
bankrupt himkelk. 


(Z) What is oz fs not an aft of bankruptcy. 

(Aa) Rule as to ſales befoze commiſſioners. 

(Bb) Rule as to eraminations taken befoze commiſſioners, 

(Cc) Who are liable to bankruptcy. 

(Dd) Rule as to his allowance, 

(Ee) Rule as to ſollicitors in bankrupt caſes, 

(Ff) Rule as to the ſale of offices under commiſſions of bank- 
ruptcy. 

(Gg) What fhall oz ſhall not be ſaid to be a bankrupt's eftate. 

(Hh) There there is a truſt fo2 a bankrupt's wife. 

(Ii) That is a trading to make a man a bankrupt. 


(KF) Rule as to ats of parliament relating to bankrupts. 


(L1) _ is 02 is not an elefion to abide under a commil- 
on, 


(Mm) Rule as ts pꝛoſecutions againſt him fo2 felony in not 
ſurrend2ing himſelf. 

(Nn) Rule as to contingent credito2s in reſpett to dividends, 

(Oo) Rule as to mutual debts and credits. 


(Pp) peer during his time of p2ivilege, he may be taken by 
8 bail. 


(Qq) Rule as to a certificate from commiſſioners to a judge. 

(Rr) The effet of acquieſcence under a commiſſion. 

(5\ſ) Rule as to debts carrying intereſt under commiſſions of 
bankruptcy. 

(Tt) Rule as to pꝛincipals and their fato2s. 

(Vv) Rule as to annufties under commiſſions of bankruptcy. 

(Uu) Rule as to taking out a ſecond commiſſion. 

(Ww) Rule as to an open account under a commiſſion of bank: 


ruptey. 
(Xx) Rule as to pꝛincipal and ſurety. 


(Yy) Rule as to the inſolvent debtozs ats. 

(Zz) Rule as to a bankrupt's future effects. 

(Aaa) Rule as to a ceſſio bonozum. 

(Bbb) Rule as to depoſits under a commſſion of bankruptcy. 
(Ccc) Rule as to relation under commiſſions of bankruptcy. 
(Ddd) Rule as to an extent of the crown, 


(Eee) Rule as to creditozs affenting 02 diſſenting to a certi⸗ 
ficate. 


(Fff) Bankruptcy no abatement. 


(G88) Arreſt upon a Sunday foz a contempt regular. 


(A) Con⸗ 
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) Concerning the commiſſion and commiſ- 
lioners. 


March the 13th 1737. 
Twiſs v. Maſſey. 


Father and ſon join in trade, and have a commiſſion of bank- Caf: 22 
M rupt awarded againft them jointly ; the bill was brought by a commiſos 
plaintiff, ſuggeſting that he was a ſeparate creditor for the ſam de- of bankrupt 


manded by the bill; the defendant pleaded his certificate, and that . 
the debt accrued before he became bankrupt. | 


in the firſt in- 
The queſtion is, How far ſeparate creditors are affected by, or can ſtance. ber“. 


act under a joint commiſſion of bankrupt? And Mr. Broun for the —_— 
defendant cited, ex parte Crowder, 2 Vern. 706. where ſeparate cre- under a joirs 
ditors were allowed to come in under a joint commiſſion, but 5 — 
joint effects are firſt to be applied to pay the partnerſhip debts, and their debi.. 
then the ſeparate debts; and as to the ſeparate effects, firſt the 
ſeparate creditors, and afterwards the partnerſhip creditors are to be 

id out of the ſame ; and therefore the plaintiff might have proved 

is debt under the commiſſion. 

Objection, That it was not affirmed in the plea, that the certificate 
was ſigned by four fifths in number and value. 

Mr. Attorney general for the plea urged, that ſuch a particular 
averment was not neceſſary in this court, though it might be ſo at 
law, for it is to be preſumed here, till the contrary is proved, as the 
8 ſets forth, that the certificate had been allowed by Lord Chan- 
a.. 

Lord Chancellor: As to the objection of it's being a joint commiſ- 
ſion, that is no objection, for it affects joint and ſeparate eſtates, be- 
cCauſe it is never taken out but where both are bankrupts; a com- 
miſſion of bankrupt is an action and execution in the firſt inſtance. 
Suppoſe an action againſt two partners, and judgment; ſeparate 
eſtates are liable to ſatisfy that judgment; ſo in caſe of bankrupts, ſe- 

parate creditors may come in under that commiſſion, as well as joint 
creditors. TI 

As this court marſhals demands and ſecurities, ſo joint creditors If a bankrupt 
as they gave credit to the joint eſtate, have fit their demand on the 33 
Joint eſtate, and ſeparate creditors as they gave credit to the ſeparate joint commil- 
eſtate, have fir? their demand on the ſeparate eſtate; the joint com- fion, it diſ- 
miſſion therefore diſcharges them from all their debts expreſly by the e! * 
act of parliment, which does not mention joint or ſeparate debts : ſeparate as 
But if the bankrupt has ſince the certificate made a new promiſe, well as joint. 
that deſerves a conſideration, and intitles the plaintiff to a diſcovery ; 


and therefore his Lordſhip ordered, that'the plea ſtand for an anſwer. 


om 


I March 


__ Bankrupt.” 
March the 29th 1743. 


Ex parte Sando. 
Caſe 23. Petition on behalf of creditors upon the ſeparate eſtate of two 
Commiſſion- partners, againſt whom a joint commiſſion is now depending, 


ers 3 to be admitted to prove their ſeparate debts under the joint commiſ- 
— hos ſion. Lord Chancellor made an order accordingly, upon their bear- 
rate creditor ing a proportion of the expence according to the value of the two 
e din eſtates: Commiſſioners, he ſaid, have not a power of doing this without 


commiſſion, the ſanction of the court. 


without the 
ſanction of the 


court. Auguſt the 1ſt 1744. 


Ex parte Simpſon the elder, Thomas Simpſon and Jahn 
Simpſon the younger: In the matter of Jeb 
Browning a bankrupt. 


Cale 24. Buna did in his own name contract with the commiſſioners of 
Commiſſion- the navy, to furniſh his majeſty's ſhips with flop cloths, but the 
ers enn. ſame was in truſt for himſelf and the petitioners. On the 24th of 
ang allignees, November 1742, articles of agreement were executed by him and the 
are not to ex- petitioners, Whereby all the parties were to have an equal part in the 
wg do the Contract, and the accounts were to be ſettled, and figned every fix 
debt, but to #16uths And in caſe any of the parties ſhould die, or be rendred un- 
zam creti- able or incapable to carry it on, in his or their own right, then the 
— or what ſhare of ſuch party dying or becoming incapable, ſhould be veſted in 
due to them, the ſurviving and capable parties, and the executor of ſuch dying or 
—_ are li: incapable parties, ſhould on requeſt make a legal aflignment to the 
Able 0 an AC- . . . 
count after. ſurvivors or capable parties, and they ſhould give bond for the value 
wards, of his ſhare at the time of the ſettlement of the laſt half yearly ac- 

count, which was to be concluſive to the executors or adminiſtrators, 

Browning being indebted on the contract, and alſo largely indebt- 
ed to the petitioners on their private account, made an aſſignment 
dated the 21ſt of January 1742, of his intereſt in the contract, to the 
petitioners, in the fir place to. ſatisfy ſuch ſums as he then owed 
or at any time after ſhould owe to the petitioners on the contract or 
etherwiſe, and after ſuch payment, to pay the overplus, if any, to 
Browning. | 

In November 1743, the contract ſtanding in his name, the com- 
miſſioners of the navy, for the ſafety of the publick, directed that the 
petitioners ſhould be made parties to the contract, and that it ſhould 
be carried on in all their names; and the ſame was accordingly exe- 
cuted by the petitioners. | 

On the 6th of January 1743, the laſt half yearly account touch- 
ing the contract was ſettled, valued, ballanced, and figned by 


2 Browing 


* 
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Browning and the petitioners, when it appeared that the increaſe of 
ſtock ariſing from profits, from the commencement to that day, 
amounted to 4642 J. 35s. 4d. and that the bankrupt had received on 
account of the contract 28,526 J. 16s, and had diſburſed 28,146 /. 
10s. 5d. ſo that he then remained debtor 380/. 55. 7d. to the con- 
tract. . | 

On the 11th of January 1743, Browning ſettled and figned the 
petitioners private account, when there appeared to be due on that 
account to the petitioners 4015/7. 3s. 7d. and by the 24th of April, 
the day of his bankruptcy, there was due to them on the ſeparate 
account 9480/7, and upwards. 

After Browning's bankruptcy the Lords of the Treaſury were pleaſed | 
to impreſs to the petitioners to enable them to procecd with the con- 
tract 20,000. to prevent any diſtreſs to the ſeamen, which was to be 
repaid to the Treaſurer of the Navy by defalcation out of their wages 
from time to time as the ſhips were paid off. 

In April laſt a commiſſion of bankrupt iſſued againſt Browning, and 
the petitioners attended at Guidall and offered to prove their debt, 
but the commiſiioners refuſed to admit them, inſiſting the 20,000 J. 
was to be accounted for as to one fourth part to the bankrupt; which 
the petitioners informed them could not be done, for if credit was to 
be given for it on one fide of the account, it was a debt due to the | 
Treaſurer of the Navy on the other ; ſo that it made no variation 
therein : However the commiſſioners thought proper to poſtpone the 
choice of aſſignees, and therefore the application to the court is, that 
the petitioners may be admitted to prove à debt of 94.80 l. and that the 
commiſſioners may proceed to the choice of aſſignees. | 

Lord Chancellor: The act of the 5th of the preſent King ſays, © The 
* commiſſioners ſhall forthwith, after they have declared the perſon 
* againſt whom a commiſiion ſhall iſſue a bankrupt, appoint a time 
* and place for the creditors to meet, in order to chuſe an aſſignee or | 
* alſignees of the ſaid bankrupt's eſtate and effects.“ | 

The creditors preſent at ſuch meeting are intitled to vote, unleſs | 
ſome material objection againſt them, and the majority in value to 
determine the choice, which makes it a conliderable queſtion, whe- 
ther creditors ſhall be admitted or not. 

The application here is, that I will direct the commiſſioners to 
proceed to the choice of aſſignees: This is nothing more than what 
is their duty, and therefore ſuperfluous. 

The croſs petition is, that I would poſtpone the demands of the 
petitioners, and direct the commiſſioners to chuſe aſſignees, without 
admitting the petitioners to vote in ſuch choice. 

The petitioners by their affidavit ſwear to a balance. 

But the great objection is, that this is not a compleat account, and 
therefore the whole ought to be taken, before the petitioners are in- 
titled to be admitted creditors under the commiſſion. 

Now as to this, the petitioners ſwear that on the partnerſhip the 
bankrupt was only a debtor for 380. 5s. 7d. Whether the ac- 
count is ſtrictly made up between them I cannot ſay, but I rather 

T believe 
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believe not, for it 1s no more than reſts, or like a computation be- 
tween partners in the brewhouſe trade. | {Nh 
But then it is ſaid, here is a ſum of 20,000/, paid by the govern- 
ment ſince the making up of this account, and that this ought to be 
brought into the calculation. | | 
But I look upon it to be a loan only from the government, for 
it is ſtated in the memorial, that whatever ſum ſhall be advanced by 
the government, the treaſurer of the navy has it in his power to 1e- 
tain this again by way of defalcation : So that this is only in the na- 
ture of an impreſs on the part of the government, and therefore may 
be laid out of the caſe ; and if fo, here is a man ready to prove a debt 
a certain liquidated demand upon a ſtated account. 
But ſay the petitioners in the croſs petition, There are other accounts 
not made up, and therefore they ſhall not be allswed to prove. 
A creditor by Suppoſe a debt due on bond, and an open account beſides, the 
—— creditor finally is to be admitted a creditor only for the balance ; and 
likewiſe, ſhall yet notwithſtanding it is every day's experience that he is admitted 
be admitted to to prove the bond debt, but ſtill the commiſſioners may take the 
E be e account afterwards, and the creditor ſhall be intitled on a dividend to 
the commiſ- no more than what appears to be really due to him on the balance. 
ED As it would be extremely hard to exclude perſons who may per- 
count, and up- haps be the greateſt creditors, till the account is determined, which 
on a-dividend may be the work of ſeveral years; and as it may be neceſſary and 
e ben convenient that aſſignees ſhould immediately be choſen, the commiſ- 
more than is doners therefore are not critically to examine into the debt, but to 
due to him on admit creditors upon their oath for what they ſwear is due to them, 
balance. as they will ſtill be liable to an account afterwards. 
His Lordſhip therefore ordered that the commiſſioners ſhould 
permit the petitioners to make proof of their debts, and that they 
ſhould at preſent admit them creditors for what they ſhould ſo prove, 


and that they ſhould proceed to the choice of aſſignees. 


December the 22d 1744. 


Ex parte Simblon and others. 
Caſe 25. 's 2 


A creditor in N purſuance of the order of the firſt of Auguſt 1744, the petitioners 
all cales of J attended the commiſſioners on.the 24th of Auguft laſt at Guildhall, 


Open accounts . In . 
pag not to and a depoſition was prepared for the petitioner Thomas Simpſon, who 


be excluded offered to ſwear that the ſum of 8000 J. and upwards was then ac- 


3 tually due to him and his partners; but two of the commiſſioners 


becauſe then refuſed to adminiſter the oath, unleſs he would deliver up the aſſign- 


the choice of i | . 
= _ ot ment given by the bankrupt, dated January 21. 1742; whereupon 


micht arifo the choice of aſſignees was again poſtponed by order of the commiſ- 


from a minor ſioners. 
part in value 


of the creditors ; but ſill if commiſſioners have juſt grounds to doubt the debt, they do right to admit it only 
as a Claim. 


And 


Bankrupt. 


And on the th of December inſtant at a meeting under the commiſ- 
fon againſt Browning, for the creditors to prove their debts and chuſe 
aſſignees, the petitioners attended and ſwore to a debt of 8000/1, and 
upwards, due to them from the bankrupt upon balance of all accounts, 
and in their depoſition waved the aſſignment, and all benefits there- 
of; but notwithſtanding they had ſworn to their debt, two of the 
commiſſioners refuſed to allow it, or to permit the petitioners to vote 
for aſſignees. 

And therefore they now pray that they may be admitted creditors 
for their debt of 8000/7. and upwards, and to vote in the choice of 
aſſignees of the eſtate and effects of the ſaid bankrupt. 

Lord Chancellor : The queſtion is not now whether the petitioner is 
to be admitted a creditor at all events for 8000/1, but whether he is to 
be admitted ſo as to join in voting in the choice of aſſignees; for there 
are diſtinctions in the act of parliament, and after voting in the choice 
of aſſignees his debt is equally liable to be diſputed before the com- 
miſſioners, or in this court, notwithſtanding it has been ſo admitted. 

And this plainly appears from the clauſe in the act relating to credit, 
e And be it further enacted by the authority aforeſaid, that when it 
e ſhall appear to the commiſſioners, or the major part of them, that 
there hath been mutual credit given by the bankrupt, or any other 
* perſon, or mutual debts between the bankrupt and any other per- 
« ſon, at any time before ſuch perſon became bankrupt, the com- 
e miſſioners, or the major part of them, or the aſſignees of ſuch 
«* bankrupt's eſtate ſhall ſtate the account between them, and one 
« debt may be ſet againſt another; and what ſhall appear to be due 
eon either fide, on the balance of ſuch account, and on ſetting ſuch 
* debts againſt one another, and no more, ſhall be claimed or paid 
* on either ſide reſpectively.” | 

How does the matter reſt then? There may be in the caſe of 
merchants, or as this is, in a matter of contract with the government, 
an open account, and if there does not appear to the commiſſioners 
any reaſonable objection to the fairneſs of the debt, the petitioners 
ought to be admitted, for the aſſignees may afterwards ſettle the 
account, or it may be done in an adverſe way. 

If it was to be taken that in all cafes of open accounts the creditor 
ought to be excluded till the account is taken, the choice of aſſignees 
might ariſe from a much minor part in value of the creditors, or the 
choice of aſſignees might be ſuſpended for ſome years from the neceſ- 
ſity of a previous ſuit in this court. 

But notwithſtanding this, if commiſſioners (though the creditor has 
made a poſitive oath) have juſt grounds to doubt the fairneſs of the 
debt, they do right to admit it only as a claim. 

As to this particular caſe, I think the petitioners ought to be ad- 
mitted to prove; the doubt ariſes upon the examination before the 
commiſſioners, and upon the affidavit of the bankrupt, and the great 
objection that there has been no account taken of the profits of the 
partnerſhip between the petitioners and the bankrupt, and it is ſworn 
3 f poſitively 
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72 Bankrupt. 
poſitively by Browning that he has not been paid any thing on ac- 
count of the profits, nor-has it ever been ſettled between them. 

But I am of opinion this is not true; no ſtrict minute account hay 
indeed been taken of profit and loſs ; the flops that they fend out are 
in the hands of agents, while fleets are abroad, and therefore no final 
account could be taken, and for this reaſon the articles provide, the 
account ſhall be taken half yearly, and that if either of the parties 
become bankrupt, his repreſentatives ſhall be intitled only to the 
profits of the laſt half year's account, and the riſque muſt be deducted 
as well as all other charges. This therefore does not remain as to the 
bankrupt an open account, for he is expreſsly by the articles to be 
bound by the laſt half year's account or a ſtated one. 

If the petitioner was not to be admitted as a creditor, it would he 
laying down a rule that every account, where there is mutual credit 
between bankrupt and creditor, muſt irt be ſettled before he can be 
admitted to vote in the choice of aſſignees, and would be productive 
of very bad conſequences. 

I do therefore order the commiſſioners to admit the petitioners 
creditors for the ſum of 8000/7. under the commiſſion againſt Brown- 
ing, and that they be alſo allowed to vote in reſpec thereof in the 
choice of an aſſignee or aſſignees of the ſaid bankrupt's eſtate ; but 
the ſame is to be without prejudice to any remedy that may hereafter 
be taken by the aſſignees who ſhall be choſen, or any of the bank- 
rupt's creditors to controvert the petitioners debt, 


January the 22d 1746. 


Ex parte Parſons. 
Caſe 26. | 


The petition- 0-7 E petitioner ſtates by his petition that he never carried on the 
trade of a brewer, nor any other trade whatſoever, nor did he 
no commiſſion 3 . X 
of bankruptcy ever ſeek or get his livelihood by buying and ſelling of any wares, 
might be ſeal- goods, or merchandizes whatſoever, as people in trade uſually do; 
ed again bin and being adviſed he is not liable to all or any of the ſtatutes made and 
been heard by in force concerning bankrupts, by the deſcription of a brewer or any 
egy other whatſoever : Therefore prayed that no commiſſion of bank- 
thereof, ruptcey might be ſealed againſt the petitioner, till he had an opportunity 
Lord Chancel- of being heard by his counſel againſt the iſſuing thereof. 


lor ſaid he did 
not app-ove of caveats againſt commiſſions of bankruptcy from the general inconvenience, as they will give an 


opporiunity to perſons againſt whom the commiſſion is to be taken out to make away with their effects. 


Mr. Parſons the father, by his codicil to his will, directs Mrs. 
Parſons ſhall carry on the trade of the brewhouſe for the benefit of his 
ſon, till he arrives at his age of 21. | 

The ſon attained his age of 21 in Auguſt 1745. 

Lord Chancellor : J ordered this attendance on the petition, becauſe 
do not approve of caveats againſt commiſſions of bankrupt before 


they iſſue; there have been ſome few inſtances, but I hope this will 
4 A 
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be the laſt, becauſe it will be a great inconvenience in general, as it 
vill give an opportunity to perſons, -againſt whom the commiſſion 
is to be taken out, to make away their effects. 
His Lordſhip ordered; that the commiſſion of bankruptcy ſhould 
iſſue againſt the petitioner, upon the petition of William Belcher, and 
that the commiſſioners ſhould be at liberty to proceed fo far as to de- 
cree the petitioner a bankrupt, and to make a proviſional aſſignment 
of his eſtate and effects, to an aſſignee to be appointed by them un- 
der the ſaid commiſſion ; but the commiſſioners are not to iſſue any 
warrant of ſeizure againſt the petitioners effects, nor to ſummon him 
to ſurrender himſelf; and further ordered, that the parties proceed to 
a trial at law in the King's Bench, upon the following iſſue: Whe- 
ther the petitioner John Parſons, on or before the 19th of January 
inſtant, was a trader within the true intent and meaning of the ſta- 
tutes in force concerning bankrupts or any of them; in which iſſue 
Belcbier 1s to be plaintiff, and the petitioner is to be defendant ? When, 


after the trial ſhall be had, either of the parties are to be at liberty to 
reſort back for further directions. | 


November the 4th 1747. 


Ex parte Thomas. 


: HE bankrupt petitioned to ſuperſede the commiſſion againſt Caſe 27. 
him, becauſe the petitioning creditor's . debt aroſe only A note given 
from a note that had been indorſed to him after the petitioner had before an act 


committed an act of bankruptcy; but as it appeared that the note 3 


itſelf was given before any act of bankruptcy, though indorſed after, after, is a debt 
Lord Chancellor thought it a debt upon which the petitioning credi- for which 


. the indorſee 
tors might take out, the commiſſion. — wako-out 


a commiſſion 
of bankruptcy 
againſt the 


(3) Bule as to the certificate of a bankrupt, ><. - - 
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Vide the caſe of Twiſs v. Maſſey, under the diviſſon, Concerning the e e ee. 
Commiſſion and Commiſſioners. Ie vhs ory, 


January the 22d 1741. 
Ex parte Fydell. 


Fun parts in five of the petitioner's creditors in May 1740 Caſe 28. 


ſigned the bankrupt's certificate. The certifi- 
But Anthony Danſie and Toſeph Morſon, who had only claimed a — "Re 


bt of 4000 J. under the commiſſion, petitioned ſome time in De- ing ſtayed up- 
of a cin a | on the petition 
: 22 under the commiſſion, who ſuggeſted fraud and colluſion between the bankrupt and his ſon. At 
their pd of the commiſſioners to examine into this matter, ſeveral new creditors came in and proved 
ö ebts; but as they did not join in a petition to ſet afide the certificate as fraudulently obtained, 
court would not delay the allowance thereof, but left the claimant to bring a bill if he thought proper. 


U-: | cember 
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number and value had ſigned the certificate. 


Bankrupt. 


cember laſt againſt the Chancellor's allowing the certificate, upon ſug- 
geſtion that the bankrupt by colluſion with his ſon had conveyed 
away an eſtate of 200 J. per ann. to the ſon without any conſidera- 
tion, Whereupon his Lordſhip on the 22d of December ordered, 


that it ſhould be referred to the commiſſioners, to inquire into the 


conveyance made by the bankrupt to Richard Fydell his fon, and the 
conſideration thereof; and likewiſe as to the ſum of 3863 /. men- 
tioned in the affidavits of Anthony. Danſie and Joſeph Morſon, and the 
diſpoſition thereof ; and the bankrupt's certificate for his diſcharge 
under the commiſſion, was by the faid order referred back to the 
ſaid commiſſioners, who were to certify the whole to the court with 
all the circumſtances relating thereto; afterwards the bankrupt and 
his ſon were ſeverally examined before the commiſſioners concernin 

the matters in the order mentioned, and anſwered the fame to the 
ſatisfaction of the commiſſioners, who by their certificate, dated the 
I5th day of January 1741, certified to the court, that they had re- 
viewed the bankrupt's certificate, and that full four parts in five in 


The petitioner therefore prays that his certificate may be allowed 
and confirmed. | 1 

Mr. Fydell the petitioner's ſon, being a member of parliament, the 
meeting was put off till the middle of June, and two days before, 
Foſeph Merſen died; but at the meeting ſeveral other perſons came 
as creditors, who had not appeared till then, and proved debts of 
20 J. and upwards. ' 

Objected by the repreſentative of Mor ſon, that as he died but two 
days before the meeting appointed by Lord Chancellor's former order; 
there was no perſon who had any authority to appear before the com- 
miſſioners in ſupport of the claim of 4000 /. or to litigate the conſi- 
deration of the. bankrupt's conveyance to the fon, and that none of 
TFoſeph Morſon's relations had any perſonal notice of this meeting, and 
that as there are ſeveral new creditors, who have come in and pro- 
ved their debts; the certificate already ſigned is void, as there are not 
now four parts in five in number and value who have ſigned. 

Lord Chancellor : Upon looking into the ſtatute of the 5th of the 
preſent King, I am of opinion, that every thing which is neceſſary to 
make it a good certificate has been done in this caſe ; for the commiſ- 
ſioners are in the firſt place to certify, that the bankrupt has in every 
thing conformed himſelf to the ſeveral directions required by the ſe- 
veral acts of parliament relating to bankruptcy, and are further to 
certify, that four parts in five of the creditors in number and value, 
oho have duly proved their debts, before them, under this commiſſion, 
have ſigned; all which has been done in this caſe, in the uſual form, 
ſo that there is no circumſtance to diſtinguiſh it from the common 
caſes. 

If the new creditors who proved their debts at the laſt meeting 
had joined in a petition to ſet aſide this certificate as fraudulently ob- 
tained, and made out their ſuggeſtions, it would have been a ſuffi- 
cient ground to ſet aſide the former certificate; but as they have not 


3 done 
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Jone it, and have acquieſced under it, it would be a great hardſhip 
upon the bankrupt, to delay him any longer, and therefore I muſt” 
allow his certificate ; but at the ſame time I will not preclude the 

repreſentatives of Toſepb Morſon from making a further inquiry by 

bill, if they ſhall think proper, into the conſideration of this convey- 
ance of®200/. per ann. to the ſon by the bankrupt his father, that, 

if it ſhould turn out to be a fraudulent conveyance, in order to ſe- 

crete part of the father's effects for his benefit, the reſidue of the 

eſtate after the mortgagees are ſatisfied, may be applied for the credi- 

tors at large. 


1743. 


Bromley and others, creditors of Sir Stephen Evance, Plaintiffs, 


Movember tlie 4th 


I, - | Ae Ao Lorne gfe Se = 
Goodere, org. aſſignee of Sir Stephen Evance, Defendants. wg an 
and ot ers, * PR. 3 * £ PVF” 
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N the 31ſt of December 1711. a commiſſion of bankrupt iſſued Cafe 29. 


againſt Sir Stephen Evance who was found a bankrupt, and his where a 
perſonal eſtate was aſſigned to Mr. Goodere and others, to whom his baute A 
real eſtate was alſo conveyed ; debts to the amount of 60,0001. were dent to pe 
proved under the commiſſion, and on bonds and notes 4860/. 135. 6d. all, with a | 
but intereſt was allowed by the commiſſioners only to the 3 iſt oflarge far 
December 1711; the plaintiffs teſtators paid 3d. in the pound 1p. gebts 
towards the charges of the commiſſion: By four ſeveral divi- carried inte- 


g 0 5 | reſt, ſhall be 
dends, all the creditors received 20s. in the pound, and when the inte. 


laſt was made, it appeared that Mr. Gibſon one of the aſſignees had reſt for their 

then in his hands, 34,3407. 9. 8 d. and in Michaclmas 1738. Mary — 

Ward, as one of the next of kin of Sir Stephen Evance, brought a bill 1 

againſt Sir Cæſar Child the heir at law of Sir Stephen, and againſt the com- 

Mr. Grbſon, and Mr. Goodere for an account, and the cauſe in Ne- putavon wn 

vember 1739 was heard before his honour, who declared Mary Ward hy ide com- 

and Sir Ceſar Child were intitled to an equal ſhare of the ſurplus ; miſſioners, bat, ,, , , 43h, | 
Mr. G:bfon and Mr. Goodere the aſſignees, have at different times ob- are * 

tained decrees in ſeveral cauſes, whereby Sir Stephen Evance's eſtate bond. not be- 

is encreaſed 30,000/. and upwards, and is ſufficient to pay all 8 

debts with a large ſurplus; and in regard the plaintiffs demands by Pes. 

law, carry intereſt, and no intereſt has been allowed after failure of 

Sir Stephen, they pray by their bill, that the court will direct the 

money paid by way of contribution te be refunded, and give ſuch 

directions as they ſhall think proper for the payment of the intereſt 
due to the plaintiffs on their bonds and notes, and that what re- 

. now in the aſſignees hands, may be retained for the plaintiffs 

enefit. : 

In February 1711. Sir Stephen Evance's certificate was ſigned by 

the commiſſioners ; in March following he died, and the 2d of 


April 1744. the certificate was confirmed by Lord Chanceller Har- 
court, 


The 
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The counſel for the defendant Mary Ward alledged, © that as ſhe 
< was born after the death of Sir Stephen Evance, the plaintiffs 
** ought to be put to the proof of the bonds entred into by him, 
for as the teſtators and inteſtates of the plaintiffs who ſought re- 
lief ander the commiſſion, made no other proof of their debts 
* than by their oaths, the plaintiffs ſhall now be obliged to make 
ſtrict legal proof. 
They inſiſted likewiſe, that as Sir Stehen Evance obtained his 
« certificate, and had been confirmed by the Chancellor, the debts 
F s owing by the bankrupt antecedent were diſcharged, and the plain. 
v < tiffs are not intitled to intereſt on ſuch debts, eſpecially as the cer. 
2 * tificate was ſigned by the teſtators and inteſtates of the plaintiffs ; 
* but in caſe the court ſhould allow intereſt to the ſpecialty creditors, 
<< then they contended that the ſame ſhall not be above the, penalties 
< of their ſecurities.” | 
Lord Chancellor : There are two demands in this caſe, one in be- 
Half of all the creditors, to have the money paid by way of contribu- 
tion, refunded out of the ſurplus of Sir Stephen Evance's eſtate ; and 
the other, that the bond creditors, and all thoſe whoſe debts carried 
Intereſt, may be allowed intereſt for their reſpective debts, from the 
time the computation of it was ſtopped by the commiſſioners. 
As to the firſt, It ſeems admitted by the defendants, that the con- 
. tribution money ought to be refunded out of the ſurplus ; the princi- 
pal queſtion therefore is as to the demand of intereſt, and I think that 
ought to be paid likewiſe. TREATS 
It came before me originally upon petition; and even then my firſt 
apprehenſion was, that it would bear no great doubt; but as it was 
inſiſted, there was no juſt foundation for the demand, and, that if I 
determined 'it that -way, my determination would have been ſubject 
to no appeal, I choſe to have it come before me by way of bill. 
But before I enter into the merits of the queſtion, I will take no- 
tice of ſome objections that have been made, in order to lay them 
- out of the caſe. 8 
Where bills It has been objected, that this is not a proper queſtion to come on 
ve Wow __ by way of bill, for the court can have no more power on a bill, than 
demands of Fhey would have bad on a petition ; and that therefore it ought to have 
_ in been determined upon a petition. 
caſes. dhe rule It is true the rule of determination muſt be the ſame, as if it had 
of determina- come before me by way of petition, but yet it is equally proper, that 
ron the it ſhould come by way of bill, and bills are frequently brought 
% +- a” . 
heard upon in Caſes of bankruptcy for ſettling the demands of creditors, 5 
petition. Another objection is, That the defendants, the repreſentatives of Sir 
Stephen Evance were not bound by the proof of the debts before tht 
commiſſioners; but I think they are bound, unleſs they can prove 
ſome particular objection to the debts, 
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The common proof before the commiſſioners is the oath of the The proof of 
creditor, which is binding, unleſs the bankrupt, or the other creditors 8 
"nx" . k ommiſſion- 

object to it, and then it is examined, and an appeal lies from the de- er, pi ++ ye 
termination of the commiſſioners to the Great Seal by petition ; but obje&ioa be 

; * . . . - made in a rea- 
if no objection is made in a reaſonable time, ſuch proof by oath is Pate de 4 
concluſive. : 15 concluſive, 


and the bankrupt's repreſentatives are bound by it. 


The next objection was made on the part of the plaintiffs to the A certificate 
certificate, That not being confirmed till after Sir Stephen Evance's death, —_— 4 
it 15 void. of the bank 


rupt, though 
not confirmed by Lord Chancellor till after his death, is good, for the operative force of it ariſes from the 2 


ſent of the creditors, and when confirmed, it has its effect from the beginning. 


Though Sir Stephen Evance's certificate was not confirmed by lord 
Harcourt, till two years after his death, yet I am of opinion it is as 
and valid as if confirmed in the bankrupt's life-time; for not- 
withſtanding the ſtatute mentions only the bankrupt, yet it extends 
to his repreſentatives. | 

On the death of the King, a commiſſion may be renewed though 
the bankrupt be dead, (as it has been twice in this very caſe), and if 
a commiſſion may be renewed againſt a bankrupt who is dead, it 
holds much ſtronger that a certificate may be allowed after his death; 
but then it is faid, the allowance is in nature of a condition, and the 
condition not being performed, the certificate is void. The operative 
force of it ariſes from the conſent of the creditors; the reaſon of 
allowance by the Chancellor is to, prevent ſurprize, and is but a con- 
dition ſubſequent if you make it a condition, and when the certificate 
is confirmed, it has its effect from the beginning. 

Having laid theſe things out of the caſe, I come now to the main 
queſtion, Whether creditors for debts carrying intereſt by contract, 
are intitled to have ſubſequent intereſt; and I think they are. 

All bankrupts are conſidered in ſome degree as offenders, they are 
called ſo in the old acts, and all the acts are made to prevent their 
defeating and delaying their creditors, and it would be an extraordi- 
nary thing, that the delay of payment ſhould prevent the creditors 
from having intereſt out of an eſtate able to pay it, when intereſt in 
all caſes is given for delay of payment. 

I will confider this caſe ie upon the old acts previous to the 4th 
and 5th of Queen Ann, and then upon that ſtatute. | 

The ſtatute of Henry the 8th has been ſo much altered by ſubſe- ne gate of 
quent acts, that it does not deſerve any conſideration, therefore laying 13 Eliz. gives 
that out of the caſe, I will begin with the 13 Elix. cap. 7. 8 

It is manifeſt this act intended to give the commiſſioners an n 
table juriſdiction as well as a legal one, for they have full power and legal juriſdie- 
authority to take by their diſcretions ſuch order and direction as they ts wy . 
ſhall think fit; and that has been the conſtruction ever ſince; and ſince ; = on 

| dions de- 
fore the Chancellor, he proceeds as in cauſes by bill, upon the Ln of equity, 


X there- 
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therefore, when petitions have come before the Chancellor, he has 
always proceeded upon the fame rules, as he would upon cauſes 
coming before him upon bill, The rules of equity. 

The next direction in the act is, what the commiſſioners ſhould do 
in regard to the debts; they are directed % pay to every of the creditors 
a portion rate-like according to the quantity of his or their debts. And 
the queſtion is, What debts are here meant? And I am of opinion it 
means debts due at the time of the bankruptcy, or when the com- 
miſſion iſſued, which is the ſame ; for, to prevent diſputes about the 
time when he becomes a bankrupt, the commiſſioners always find in 
general, that he was a bankrupt at the time the commiſſion iſſued; 
but this conſtruction muſt be confined to caſes where there is a de- 
ficiency, for it is then only the creditors are to have a portion rate- 
like. 

The act goes on to take notice of the ſurplus, which it directs to 
be paid to the bankrupt ; and it leaves full power to the creditor to 
recover the reſidue of his debt, in like manner and form, as he ſhould 
and might have done before the making of this act; and as before the 
act he muſt have brought his action for the penalty, therefore he 
muſt have done the ſame after the act, and at law he would have had 
judgment for the penalty; and if the debtor had come here for re- 
lief, he would not have had it upon any other footing than the pay- 
ment of intereſt to that time. | 

This ſhews the ſurplus to be paid over to the bankrupt, is only the 
ſurplus after payment of the whole debts; for it would be vain to 
pay any other ſurplus, when it might have been recovered from him 
again by the creditors. | | 


Thus it ſtands upon the 13th of Eliæ. The next is the ſtatute of 


. 


the firſt of Jac. 1. cap. 15. that has not much in it, but the expreſ- 


ſion of full ſatigfaction in the clauſe which gives the bankrupt the ſur- 
plus and is penn'd in theſe words: That the commiſſioners ſhall make { ay- 
ment of the overplus of the lands, &c. and goods, &c. if any ſuch ſhall 
be, to the bankrupt, bis executcrs, adminiſtrators, and affigns, and that the 
bankrupt after the full fatisfaction of the creditors, ſhall have full praver 
and authority to recever and receive the reſidue and remainder cf ttt 
debts to him owing, 

But the more material act is the 2 1ſt of Jac. 1. cap. 19. in which 
there is the following clauſe : That the commiſſioners may examine ufo 
oath, &c. any perſon or perſons for the finding out and diſccvery of the truth 
and certainty of the ſeveral debts due, and owing, to all fuch creditors, 
as fhall ſeek relief under the commiſſion, and that all and every creditor 
and creditors, having ſecurity for his er their ſevcral debts, by judg- 
ment, flatute, recognizance, ſpecialty with penalty, or without penalty, 
or other ſecurity, or having no ſecurity, ſhall not be relieved upon any ſuch 
Judgment, &c. for any more than a rateable part of their juſt and due 
debts, with the other creditors of the bankrupt, without reſpect to any 
fuch penalty or greater ſum contained in any ſuch judgment, &c. 

This act only meant to exclude creditors from the benefit of the 
penalty as agarn/i creditors, and not as againſt the bankrupt — 

| F ut 
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But then it is ſaid, the practice has been for the commiſſioners to 
aſcertain the debts, by computing intereſt only to the time of iſſuing 
the commiſſion, and that being the cotemporanea expofitto, is to be re- 
lied on. 
There is no direction in the act for that purpoſe, and it has been 
uſed only as the beſt method of ſettling the proportion among the cre- 
ditors, that they might have a rate- like ſatisfaction, and is founded 
upon the equitable power given them by the act. 
But ſtill it has been ſaid, that all creditors come under the terms of 
the commiſſion, which is to have intereſt no farther than the time of 
iſſuing the commiſſion; and if that was the rule of law, to be ſure 
they muſt abide by it, but there is no ſuch rule: It is ſaid creditors 
have advantages given them by the act, and therefore they muſt abide 
by the diſadvantages of it ; but the advantages are very trifling, for by 
the 13th of E/z. eſtates tail in poſſeſſion and copyholds were given to 
the creditors, and it is only eſtates tail in remainder that are given by 
the 21ſt of Jac. the firſt, which is a very flight advantage, and for 
which it has no where directed that they ſhould loſe a ſubſequent in- 
tereſt, 'and the meerly coming-in to prove his debt cannot hinder him 
of it. | 
I come now to confider it upon the 4th and 5th of Anne, cap. 17. A certificate 
which was inſiſted upon as the ſtrength of the caſe; and the ma- diſcharges the 
terial parts to be conſidered are, | — pu 
| Firſt, What are made the debts ? his eſtace ſub- 
Secondly, What is the operation of the certificate ? ſequently ac- 
Thirdly, The clauſe in regard to the allowance of 5 per cent.? de eine n 
As to the it, I do not find the words, Debts due before the time the hands of 
of the bankruptcy. Except in the clauſe of diſcharge, ſo that they the agrees. 
ſeem to be left the ſame as in the former act. | 
Conſider therefore the effect of the diſcharge, the certificate is not 
to operate as a diſcharge of the fund before veſted in the aſſignees, 
but to extend only to any remedy to be taken againſt the perſon of 
the bankrupt, or his future effects. It is true it will be a diſcharge 
of the bankrupt not only as to debts proved, but alſo as to creditors 
who have not come in ; but that is nothing as to the preſent fund, for 
ſuch creditor who has not come in yet, may come in, if he has not 
lapſed his time, which is a queſtion between the creditors ſingly; 
and therefore I am of opinion it was meant to diſcharge the perſon of 
the bankrupt, and his eſtate ſubſequently accrued, and not the eſtate 
in the hands of the aſſignees. 
To come then to the clauſe which directs an allowance of five per 
cent, to the bankrupt, where the effects amount to ten ſhillings in the 
pound, Se. . 
It is inſiſted, that the ten ſhillings in the pound is to be computed 
upon the debts ſtated by the commiſſioners, without regard to the 
ſubſequent intereſt ; and ſo it is, becauſe it procceds upon a ſuppo- 


ſition of there being a deficiency of the creditors being paid a rateable 
proportion. 


But 


o 
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But ſuppoſe there is a ſurplus, and that it does not amount to 5 per 
cent. then I think ſo much ſhould be taken out of the creditors 
twenty ſhillings in the pound as will make it up 5 per cent. But 
then it may be objected, that here is a caſe where the bankrupt 
ſhould have a ſurplus upon the debts as ſtated by the commiſſioners, 
without paying the ſubfequent intereſt ; but if I am right in the bank- 
rupt's being intitled to that equity, it is not the caſe, for then it comes 
again to the rateable proportion. 

But it is ſaid there is no detention in this caſe, and that intereſt 
ariſes from the detention of the debt ; but the law preſumes a delay 
in the bankrupt, and therefore it is due for that reaſon. 

And ſuppoſe that from the difficulty of getting in the bankrupt's 
effects, and by his eſtate's carrying intereſt, there ſhould be a ſurplus, 
it would be abſurd to ſay the creditors ſhould not have intereſt like- 
wiſe. nnn! 

Bat it is objected, there will be a difficulty in forming this deeree, for 
by this way, creditors upon ſimple contract may have a better fatiſ- 
faction than creditors by ſpecialty, for the ſpecialty creditors cannot 
have more than their penalties, whereas creditors by notes carrying 
intereſt will have their whole intereſt ; but no objection ariſes on that 
account, becauſe it is a frequent caſe in the diſpoſition of truſt eſtates. 

Where there There is in this act a clauſe of mutual credit; ſuppoſe both debts 


is muta! ©: carrying intereſt, and the creditor comes in late, certainly the com- 
bankrupt and miſſioners ought to ſtop intereſt on both fides at the time of the 
a 3 the bankruptcy, or compute intereſt on both ſides till the ſettling the 
— = account; for it is abſurd to ſay they ſhould ſtop intereſt on the cre- 
ght to ſtop © . a e Ct 

intereſt ou Qitor's debt at the time of iſſuing the commiſſion, and carry on in- 
bort ſides. ® tereſt on the bankrupt's demand. + 14k Gu s 5 

the bankrope- I mention this to ſhew that an equitable rule ought to be followed 
| {4s 53-41 


cy, orcompute in giving intereſt in theſe caſes. ä 
1 Upon the whole therefore I declare, *© That as there is a conſider- 
ſertling the © able refidue of Sir Stephen Evance's eſtate above what has been di- 
account. e yided upon the principal of the debts, and the intereſt of debts carry- 
e ing intereſt down to the time of the commiſſion, the contribution 
* money paid by the creditors towards charges ought to be reim- 
** burſed out of his eſtate, and that all the creditors of Sir Szephen 
«* ' Evance by bonds, contracts, or notes carrying intereſt, are intitled 
to receive intereſt out of his eſtate for the principal ſums, which 
were owing at the time the commiſſion iſſued, from the day of 
* its iſſuing till they receive full ſatisfaction, before any ſurplus ſhall 
de conveyed to the repreſentatives of Sir Stephen Evance. Let the 
* maſter therefore take an account of the eſtate of Sir Stephen Evance, 
“in the hands of the aſſignees, and alſo of the diſtribution money, 
* and compute intereſt on the principal ſums which were due at the 
time of the commithon iſſuing, on bonds, contracts and notes car- 


«* thereof; and upon ſuch other contracts or notes carrying intereſt, 


; « rying intereſt ; but upon the bonds no intereſt beyond the penalties 
He), Hear $96. 7 


« the intereſt at the rate therein ſpecified, and wherein na particulat 
intereſt is ſpecified, at the rate of 6 per cent. until reduced by 4 
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« of parliament to 5 per cent. and from that time at the rate of 5 per 
* cent 

« T decree the effects of the bankrupt remaining in the hands of 
ce the aſſignees, to be applied in the firſt place for the payment of the 
<« (qebts of ſuch of the creditors who have not yet proved to the ſatiſ- 
« faction of the commiſſioners, though not diſallowed by them, and 
e ſhall hereafter be allowed by the maſter, till paid up equal with 
e the other creditors ; and in the next place to pay the contribution 
« money, and then the creditors by bond, contracts, or notes car- 
<« rying intereſt, from the time of iſſuing the commiſſion, par: paſſu, 
* till they receive full ſatisfaction. 
„ The maſter to take an account of what has been paid to ſuch 
creditors by way of dividends, and what has been ſo paid, to be 
applied in the firſt place to keep down the intereſt, and afterwards 
* in ſinking the principal; and if the reſidue of Sir Stephen Evance's 
«« perſonal eſtate ſhall be ſufficient for the purpoſes aforeſaid, then I 
« decree that the remaining real eſtate of Sir Stephen Evance be 
conveyed by the aſſignees to Sir Cæſar Child (Sir Steven Evance's 
heir at law) and his heirs, and if any ſurplus is left of the perſonal 
eſtate after the purpoſes aforeſaid, it is to be divided into moieties, 
and one moiety to be transferred to Sir Ceſar Child, and the other to 
Mary Ward; but if the perſonal eſtate be not ſufficient, I decree 
< that a ſufficient part of the real eſtate be fold, and the money be 

applied for the purpoſes aforeſaid, and the ſurplus (if any) be paid 
to Sir Cz/ar, and if any eſtate remain unſold, that the ſame be 
conveyed to Sir Cæſar; if no ſurplus remain of the eſtate and ef- 
fects of Sir Steven Evance after debts ands coſts, or if there ſhall 
be a ſurplus, which ſhall not be equal to anſwer the allowances 
made to bankrupts, then I reſerve the conſideration in regard to 


* ſuch allowances till after the maſter's report. The coſts to be paid 
out of the bankrupt's eſtate.” 
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January the 22d 1745. 


Ex parte Johnſon and others. 


| ET 2 Caſe 30. 
N application to ſtay the bankrupt's certificate, on the petition 8 


of Johnſon and others; four parts in five in number and value in; in num- 
of the creditors had ſigned the certificate, and the demands of the ber and value 
petitioners were not liquidated, but depended upon a long account to wear thozy ok 


"= tors have ſign- 
be taken between the petitioners and the bankrupt ; the bankrupt ed the ceriii- 


iwears poſitively that the balance on taking the account will be in his cate. the court 


| 42 k ill not ſtay it 
tavour ; and the petitioners do not venture to ſwear that there will be 2 . 


any balance in their favour. of perſoer, 
whoſe de- 


mands on the bankrupt's eſtate depend upon an account to be taken, and where they do not {wear to a 
balance in their favour | | WT” 


N12 9 - 


| Lord Chancellor : ] will not ſtay the bankrupt's certificate, but will 
Sve the petitioners leave to inſpe& his books, and in taking the 
2 Y account 
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account before the eommiſſioners of their ſeveral demands, if they 
ſhall hereafter appear to have a balance, they ſhall have a liberty to 
come upon the bankrupr's eſtate for that balance. 4 10910 


March the 26th 1750. 


Ex parte W illiamſon, who prayed his certificate might 
be allowed, and a croſs petition for creditors who op- 
poſed it. | 3 
5 Tord Ghancellor : | HEN this matter came before me at a 

Caſe 31. 1 | former hearing, I po ned the Certi. 

be bankrupt ficate, from the diſlike I have to traders living in Ireland coming over 


3 ay here, and obtaining a commiſſion (by way of colluſion) againſt them · 


Arg 0+ e gen, ſelyes, in order to get clear of all their creditors; and therefore I have 


e Wh 


here a per- given a greater latitude, and a length of time, more than uſual, in 
ſon carries on 3 7:77 


a trade in one Order to allow an opportunity for Jiſb creditors, if there were any, 
kingdom be to ſend over affidavits and proper authorities to prove. debts under 
— the the commithon ; for as they have not adopted the bankrupt acts in 
Great Britain, Treland, 1 was willing 2 ſhould have full time to apprize them- 
and comes ſelves of the nature of thoſe acts, and ſend over proper affidavits of 
er a cm. their debts, No application has been made to ſuperſede the com- 
miſſion may mithon, and even if there had been One, it would haye failed, ber 
E * cauſe if a perſon carries on a trade in one kingdom belonging to the 
af — crown of Great Britain, and comes over to another, a commiſſion 
where he then may be taken out by a creditor in the place where the bankrupt then 
2 2 happens to be, as he has traded to this kingdom, and contracted debts 


ded to this here. There are ſeveral inſtances of this kind, where. perſons belong- 
kingdom and ing to the plantations abroad, and which is their ſole 9 98 Fabre 


conratted. yet happening to be in England, have had commiliions of bankrupt 
taken out againſt them here. | Sn, 
I muſt be determined by the acts of parliament in allowing the 
certificate of a bankrupt. _ i rave. andthe 
Certificates Certificates are matters of judgment, and I do not know that a 
3 - mandamus would lie to compel an allowance; for it is diſcretionary 
a mandamus in commiſſioners fir, and afterwards in the Lord Chancellor, and yet 
would nor lie it ought not to be arbitrary, either in the commiſſioners or the 
om ler Chanceller to ſay, We will, or will not, allow a certificate ; but they 
it is diſere- ought to be governed intirely by fairneſs or fraudulent behaviour in 
— EI the bankrupt. NS neil 
f, and in Then one queſtion will be, Whether Williamſon has been guilty of 
ibe ler Chan- fraudulent concealments to the prejudice of his creditors. Win! 
cole An And another queſtion, Whether the petitioners are perſons qua- 
| lified to be creditors under this commiſſion, and to offer or diſſent 


to the bankrupt's certificate. 


Where a My principal objection, when the matter of the certificate came 
deakrope is firſt before me was, the great haſt that has appeared in figning the 
a trader in 


Ireland, ſigning his certificate in three months after the commiſſion iſſues, is too precipitate ; and Lord Chance/lor 
ſtopped it on this account, | | 


certificate 
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which I thought too precipitate as he was a trader in Jreland, and 
might be preſumed to have large. debts ſtanding out againſt him 
there; and it appeared alſo, upon the face of his examination, that 
the greateſt part of his books were then in Jreland; ſo that he had 
not made ſuch a full diſcloſure or diſcovery, as to intitle him to his 
certificate. 
The objection to the unfairneſs of the accounts is now cleared up; 
for conſidering the largeneſs of the petitioning creditors demand, be- 
ing no leſs than 4900 J. it is much more accurately made up from 
the bankrupt's books, than is uſual in bankruptcies; for very fre- 
quently the want of correctly keeping books, is the occaſion of a 
ſon's bankruptcy; and it is a common ſaying in Holland, if a man 
fails, not that he is a bankrupt, but that he Kept his books ill. It 
there had been creditors in Ireland, who had complained they had no 
opportunity of coming in, it would likewiſe have had weight, but 
there is no complaint of that ſort, and from Auguſt 1749, to this 
time, no ſuch creditor has appeared. 2 


The laft queſtion is, Whether the preſent petitioners are qualified 


to object to, and oppoſe the certificate of the bankrupt. Their firſt 
order to prove their debts was as long ago as the 2d of Auguſt 1749. 
and the certificate was ſtayed in the mean time, and alſo the divi- 
dend; not one of the petitioners but Sharp made an affidavit of a 
debt at the time of the application, for the others had not verified 
their debts upon affidavit ; and therefore as they did not lay a founda- 
tion for it, I could not make an order, that they ſhould go before the 
commiſſioners to prove their debts, but I purpoſely ſtayed the cer- 
tificate to give them time to make out their debts in proof. 

Sharp when he came before the commiſſioners only claimed, and 
though hie called himſelf a judgment creditor, did not ſo much as 
produce a copy of the judgment on which he had the bankrupt in 
execution, and if he had, it would not have done, unleſs he had like- 
wile by oath verified his debt; nor ought he to have been admitted a 
creditor even then, unleſs he would have diſcharged him from the 
execution, for he muſt not come under the commiſſion, and proſe- 
cute the bankrupt at law likewiſe. 


certificate, in leſs than three months after the commiſſion iſſued, 


No other of the petitioners have ſo much as claimed before the Unleſs a per- | 


commiſſioners, and unleſs a perſon proves, or ſhews a reaſonable 
ground for a claim, they are not within the rule for aſſenting or diſ- 


ſenting. N 
1 cannot lock up certificates for ever, and deprive a man of his li- 


ſon proves a 
debt, or ſhews 
a reaſonable 
ground fora a 
claim, he is 
not within the 


berty, which the law has given him, after a full time has been rule for aſſent- 


allowed for inquiry, and a full time alſo for creditors coming from 


ing or diſſen- 
ting to @ cer- 


Ireland, or ſending affidavits over. tißcate. 


* fraudulent comes out upon the inquiry, and no debt has 
en proved in a year and a half's time. . 


„ 
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| \ Therefore the certificate muſt be allowed, and ordered accord... 
ingly. 
The allow- N. B. It has been objected by the petitioners counſel, that the 


— 25 allowing the certificate will preclude them from proceeding 
certificate will againſt the bankrupt's ſureties, in the ſeveral ſecurities now in 
not diſcharge their hands, and therefore there ought to be a ſaving to them of 
his ſureties, 

but thay may their right, notwithſtanding the certificate is allowed, 


be proceeded 


n. obo | Lord Chancellor ſaid, There was no occaſion for ſuch a reſtrietion! 


ck i. for the allowing the certificate of the bankrupt will not diſcharge his 
ance, ſureties. 


December the 21ſt 1753. 


Anon'. 
Caſe 32. 


a _—_— An application by a perſon who is a creditor of a bankrupt, that 
tor to ſtay he may be admitted to prove his debt before the commiſſioners, 


the bankrupt's 
r ſtay the bankrupt's certificate, and to be at liberty to aſſeut or 


The comiſ- diſſent thereto. 
ſion was taken The commiſſion was taken out but the 10th of Sept. laſt, and the 


3 ion certificate ſigned the zoth of Nev. following. 


the certificate Lord Chancellor: 1 diſapprove extremely of commiſſioners being 


ſigned thezoth ſo precipitate in ſigning certificates. 
of Nov. fol- 9 p P 8 8 


lowing — This appears to me to be what is commonly called a clearing 
This preci- MIA 6 for the aſſignees are very near relations of the bank- 

pitate pro- upt. 

ceeding is con- 


crary to the Such haſty proceedings invert the very intention of the acts of par- 
intention of liament, which were made in favour of creditors, but are too aften 
che ſtarutes of ahuſed for the ſervice of inſolvent perſons. 


which bez His Lordſhip therefore directed the certificate to be Raye, 


made in fa- 
vour of cre- 


ditors, but November the 2d 1754. 


too often 
Ex parte Fohn de Sauſmarez, Henry Brock, Matthew de 


abuſed. 
9ay/mares - In the matter of William Dobree a bank- 
rupt. 


Caſe 33. O the 6th of April laſt a commiſſion of bankruptcy ifued 
An applica- againſt William Dobree, who was declared a bankrupt. 

_ that my The petitioners, and divers others of his creditors live in Gu. 

the certifcace cy and from time to time before he became a bankrupt, remitted to 

might be him ſeveral large ſuis of money, in order to be inveſted in the 

Hayed. funds in England, in their names. 

Since the iſſuing of the commiſſion, the petitioners have diſco- 

vered that William Dobree did not inveſt the money in the funds in 

their names, though he wrote them word from time to 2 

3 ( 
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that he had ſo done, and remitted to them the intereſt as it became 


due. 

The debts of the bankrupt amount to 81,009 J. and the debts of 
the creditors who have ſigned his certificate, to 22,994 J. 18 s. 4d. 

Peter Dobree, nephew of the bankrupt, proved debts under the 
commiſſion, amounting to 13,688 J. 105. 10d. in different rights, 
part on his own account, part as executor of Nicholas Dobree, part as 
guardian of Peter Dobree, another part as guardian to Rachel Cary 
Dobree, another as guardian to Mary Dobree, another as one of the 
executors of Martha Carey, and another as father of Judith Dobree. 

He choſe himſelf and two other perſons aſſignees, and on the 
18th of May laſt, the very day the bankrupt finiſhed his examina- 
tion, the certificate is ſigned. Peter Dobree ſigned the certificate in 
right of other perſons, four times, having proved debts in ſo many 
different rights, as guardian and executor to ſuch perſons. 

There were but 12 of the creditors of William Dobree, who pro- 
ved their debts under the commiſſion, beſides Peter Dobree, and if he 
ſhall be conſidered but as one creditor, there will not be four parts 
in five in number and value of the creditors, who have proved their 
debts under the ſaid commiſſion, that have ſigned the certificate: 
The greateſt part beſides of the bankrupt's creditors could not poſ- 
fibly prove their debts at the time appointed for his laſt examination, 
by reafon that they did not know whether the money they had re- 
mitted to the bankrupt had been laid out in ſtocks in their names, or 
in the bankrupt's. 


In 1748. Villiam Dobree, the bankrupt, gave upon the marriage 
of his niece Mzſs de Hairland to his nephew Thomas Dobree 1000 l. 
as a marriage portion, at a time when he was inſolvent. 

The major part of the creditors who had ſigned the certificate 
were nearly related to the bankrupt. 


For theſe reaſons the petitioners pray that the allowance of the 
bankrupt's certificate may be ſtayed. 

The ſecond petition, ex parte John de Sauſmarez, and ſeveral other 
creditors of William Deobree ; ſtates, That ſome ſhort time before the 
commiſſion iſſued, Debree forgave two of his nephews 187 J. which 
they owed him, and transferred divers ſtocks to the amount of 6000. 
and upwards to ſeveral of his creditors, without their direction, in 
expectation of receiving favours of them in cafe a commiſſion iſſued; 
and prays the matter of this petition might come on to be heard at 
the time of the former petition, and that the bankrupt's certificate 
might be diſallowed. 


The counſel for the petitioners inſiſted, that an executor and 
guardian cannot ſign a certificate. 


Lord Chancellor as to this was of opinion, that executors might 
fign, but that a perſon who has a debt in his own right, and another 


A perſon who 
has a debt in 
his own right 


debt as executor, could not, as he apprehended, fign a certificate in and another as 


two diſtin rights, for both are to be conſidered as his own parti- 
cular debt, 


executor, can- 
not ſign a cer · 


tificates in two 
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The counſel for petitioners likewiſe obſerved, that till they had ſent 
over to England, they did not find out the fraud of the bankrupt in 
diſpoſing of their ſtock for his own benefit, and that the aſſignees 
never once thought proper to appoint any meeting, from the month 
of May till Auguft, ſo that theſe creditors had no opportunity of 
proving their debts, which amount to 35,000 J. and inſtead of four 
parts in five in number and value, there was not one fourth part had 
ſigned the certificate. 
| The clauſe in That by giving a fortune of 1000/. to his niece at a time he was 

a 8 inſolvent, he ſeems to be within the meaning of the clauſe of the 
26, in © hich 5 Geo. 2. where a bankrupt is excepted from the benefit of this act, 
a bankrupt is * who hath or ſhall, for or upon marriage of any. of his children, 
2 e have given, advanced or paid, above the value of one hundred 
this act, who pounds, unleſs he ſhall prove, by his books fairly kept, or other. 
2 wife upon his oath, before the major part of the commiſſioners, 
728 * that he had at the time thereof, over and above the value fo given, 
children given e advanced or paid, remaining in goods, wares, debts, ready money, 
_ _—_ * or Other eſtate real and perſonal, ſufficient to pay and fatisfy unto 
unleſs he bath © each and every perſon, to whom he was any ways indebted, their 
ſufficient to ſa c full and intire debts. | 
e Mr. Attorney general for the bankrupt inſiſted, this is not within 
be conſtrued the intention of the act of parliament, and was going to give his re. 
Arictly, and ſons, when Lord Chancellor interrupted him, by ſaying, it certainly 
not extended . x 
further than Was not; and as it was a penal clauſe, it ought to be conſtrued 
children of a ſtrictly, and confined to the children of a bankrupt, and not to extend 
bankrupt. any further. 

Mr. Attorney general then obſerved upon other parts of the caſe, 
that though the debts are conſiderable, yet the deficiency will not be 
ſo, for there has been a dividend already of eleven ſhillings in the 

und, and that there will be enough in the whole to pay three 
fourths of this large ſum of 81,000 /. 

That there is no objection to the reality of any creditor's debt who 
has ſigned the certificate. 1 

That the greateſt part of the perſons in whoſe names the petition 
is preſented, have by attorney ſigned the bankrupt's certificate, and 
know nothing of this application; and particularly one Burgeſs; who, 
as appears by affidavit, is now upon a voyage to Newfoundland, and 
that upon application to his wife, for leave to make her huſband a 
party to the petition, ſhe poſitively refuſed to give her conſent ; fo 
that the certificate has been ſtayed from Auguſt to this time, by falſe 

ſuggeſtions and allegations. 

8 Lord Chancellor : 1 ſhall not go upon any particular niceties in de- 
upon the ſame termining the queſtion which has been made upon theſe petitions. 
box Acton * The bankrupt in general ſeems to have behaved very fairly, tho 
examinition, at the ſame time I cannot acquit him in the matter of the ſtock, af- 
and two thirds ter receiving expreſs directions from his correſpondents at Guernſey 
N to purchaſe the ſtock in their names, and yet taking upon him to 
e buy it in his own, and then writing word that he had purchaſed it 


allowance of in their names; but be this as it will, I muſt not be induced to make 
the certificate | a pre- 


ſtayed for 
theſe reaſons, 
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a precedent, which in my apprehenſion will be a reproach to the 
juſtice of this court. 
The moſt important of the bankrupt's tranſactions, and the largeſt 
of his debts are in Guernſey, which, though part of the dominions of 
the crown of Great Britain, are at a great diſtance from hence ; and 
yet notwithſtanding the commiſſion is taken out in April only, the 
certificate is ſigned on the 18th of May after. 
Such precipitation in a matter of this kind 1s very improper. 
I will put the caſe that theſe creditors in Guernſey had heard of 
this bankruptcy, ſtill they could not come in as creditors, till they had 
firſt directed a ſearch in the books of the reſpective companies, to ſee 
in what manner the ſtock was purchaſed, whether in their own 
names, or the bankrupt's. 
The creditors who have ſigned the certificate, and have proved 
debts to the amount of 22,000 /. are in number eleven, but then only 
ſeven of them have ſigned for themſelves, and in their own right, for 
Mr. Dobree the nephew has ſigned four times as guardian and execu- 
tor, and the debts of the Guernſey creditors are 3 5,000 /. 
The admitting ſuch a certificate as this, would be turning the edge 
of the law againſt creditors in favour of bankrupts, which 1s not to 
be ſuffered in a commercial country. | 
All certificates formerly were referred to the judges; but the Great Formerly the 
Seal finding this rather inconvenient, have of late taken the cogni- Judges had the 
zance of it upon themſelves, and they muſt exerciſe this power in a (Qfiroates 2 
diſcreet and equitable manner. but being 


Lord Chancellor ſtayed the allowance of the certificate. 4 
: | Great Seal has 
taken it to it 


(C) Rule as to allignees. 


December the 23d 1737. 


In the matter of the earl of Litchfield, and Sir John 
Williams. 


123 Litchfield and Sir John Williams were aſſignees under a Caſe 34. 
commiſſion of bankrupt ; the latter entruſted one Gurdon the 

clerk of the commiſſion, to receive ſome of the effects of the bank- 

rupt's, and to pay ſome of the debts and dividends ; no fraud appear- 

ed in the aſſignees, but the clerk afterwards failing, the queſtion up- 

on petition was, If the aſſignees ſhould make up the clerk's defici- 

ency to the creditors? 

Lord Chanceller : The rules of equity in relation to neceſſary. acts The rule that 
done by truſtees, where truſtees ſhall not be accountable for loſſes truſtees ſhall 


which happen from thoſe neceſſary acts, hold not as to perſons em- at dee 
D untable f 
ployed by the truſtees, but only to the truſtees themſelves. — 
ppen irom 


neceſſary acts does not extend to their agents. 
4 2 
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If an aſſignee Where aſſignees under a commiſſion of bankrupt, employ an agent 
under a com- . - - 11 

mikon of to receive money, or pay, and he abuſes this confidence; I will not 
bankrupt, em- lay it down as a general rule, but at preſent I am at a loſs to diſtin. 


ploys an agent guiſh fuch aſſignees from any other truſtee, who, if his agent deceive 
to receive 


money, and he him, reſpondeat ſuperior to the ceſtuique truſts; ſo in the preſent 
imbezils it, caſe, as one of the aſſignees employed the clerk of the commiſſion, 
CR. a perſon of very little credit, to pay dividends, who miſapplied and 
to make it imbeziled the money, this aſſignee will be liable to make it good to 
good to the the creditors, as he did not conſult the body of the creditors who 
_ he con. are his ceſtuique truſts in the appointment of this agent; for, what is 
ſulted the bo the chief conſideration of creditors in the choice of aſſignees? cer. 
4 of the cle tainly the ability of the perſons, that they may be reſponſible for the 
itors in the . : a . 
appointment ſums they may receive from the bankrupt's eſtate, by virtue of their 
of the agent. aſſigneeſhip; but the negligence of one aſſignee ſhall not hurt another 
joint aſſignee, where he is not at all privy to any private and perſo- 

nal agreement entred into by his brother aſſignee ; but this I cannot 

All the court properly determine now : For all the court can do in a ſummary way 
can doin under a commiſſion of bankrupt, is in tranſactions only between the 

ry way : 2 2 . 

under a com- Creditors and the aſſignees, but cannot upon petition adjuſt any de- 
. . mands that one aſſignee may ſet up againſt another, concerning a 
De 8:0; Private agreement between themſelves, independent of the reſt of the 


between the creditors. 


—_ ant The money imbeziled by the clerk of the commiſſion was 1000“ 


will not on his bill of fees and diſburſements delivered in by him before his 
petition de- death, was ordered to be taxed by the commiſſioners, and the reſi- 
— — due to be applied towards ſatisfaction of the imbezilment, and Sir 
ments be Johm Wilkams the repreſentative of the deceaſed aſſignee to pay in 
2 0 700/. or whatever the ſum may be, into the bank, to be added to 
pendent of the the reſidue of Gurdon's money after taxation, ſo as together they may 


creditor, be ſufficient to make up the imbezilment of Gurdon. 


November the 3oth 1739. 


Anon' at the Rolls. 


Caſe 35. HE queſtion before the court, Whether new aſſignees under 
a commiſſion of bankrupt upon the death or removal of the 
former, ſhall, on filing a ſupplemental bill, be intitled to the benefit 
of the proceedings in a ſuit begun in the time of the firſt aſſignees, or 

muſt begin again by originall bill. 
Whare af. Mafter of the Rolls: In the caſe of abatements, if you can, you 
fignees ofa muſt revive; but in the caſe of aſſignees of bankrupts, where ſome 


bankrupt Sie, die, or ſome are diſcharged, and others by order of court are put 


| charged, and in their room, there is no privity between the 8 and the aſ- 


22 are put ſignees, or at leaſt but an artificial one, and therefore they cannot re- 
n their room, 


— _ revive, but muſt bring a ſupplemental bill, to intitle themſelves to the benefit of proceedings in 
ormer ſuit. ; 
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vive; and it would be hard, if there have been pleadings, examina- 
tions, &c. in a former ſuit, that the new truſtees ſhould not have the 
benefit of them by a ſupplemental bill. 

Suppoſe the court, upon the death or diſcharge of afſignees of 
bankrupts, ſhould ſay that they all muſt go for nothing, and you muſt 
begin again by original ſuit, why then all the charges and expences in 
the former ſuit are abſolutely thrown away; but in the preſent me- 
thod, though you cannot come againſt the repreſentative of the former 
aſſignee, yet by a ſupplemental bill you will have the bankrupt's 
eſtate liable at all events to anſwer the coſts. 

I will put a caſe that comes very near this, and ſhews the reaſon- gur 
ableneſs of my preſent determination, Suppoſe an eſtate has been in nee ire, 
controverſy for 20 years in this court, and during the ſuit it is pur- 2 bil 
chaſed, the purchaſer on filing his ſupplemental bill comes into the is liable to ail 
court pro bono & malo, and ſhall be liable to all the coſts in the pro- — _ from 
ccedings, from the beginning to the end of the ſuit. For theſe reaſons t we end a. 
his honour was of opinion, that the new aſſignees ſhall have the benefit the ſuit. 


of the former proceedings, in the fuit commenced by the old afſiznees. 


December the 14th 17 39. 


Primroſe v. Bromley, Executor of Mead. 
| Caſe 36. 
HERE was a decree in another cauſe that all creditors, as well where an at 
1 thoſe who were parties to the bill, as otherwiſe, ſhall come be- fignee dies be 
fore the maſter to prove their debts againſt the eſtate of Mead; among 9 be bn: 
the reſt there appeared before the maſter, Moore, the ſurviving aſ- what he has 
ſignee of one Barker, a bankrupt, and claimed as a debt ſuch money rectived, and 


| | * 7 ; 
as Mead had received as joint aſſignee with Moore, under the-com- (a1 after, 
miſſion againſt Barker. | the creditors 


In the deed of aſſignment, Moore, Mead, and another aſſignee of g "en . 
Barker, covenanted for themſelves, their heirs, executors and admini- ge. 5 
ſtrators, to account for ſuch money as they or either of them ſhall receive, 
to the commiſſioners, Mead before his death got in very large ſums of 
money from the bankrupt's eſtate, and is dead inſolvent. 
The queſtion before the maſter was, Whether the commiſſioners 
under this aſſignment are to be conſidered as ſimple contract creditors 
only; and it came now before the court upon exceptions to this part 
of his report. | 
Lord Chancellor: I am of opinion that the commiſſioners ought to 
be confidered as ſpecialty creditors, becauſe the aſſignees executed a 
counterpart of the aſſignment to them, and the agreement, being 
under hand and ſeal, makes it in the nature of a ſpecialty debt; and, 
as they are conſidered in this light, though Mead is dead without any 
perſonal aſſets, yet they may come upon 2 real eſtate. 
The words of the aſſignment, to account for ſuch monev as they or Aggnees ure 


etther of them ſhall receive, muſt be ſo conſtrued, as that the aſſignees mere truſtees, 
and each ſe 


parately anſwerable only for what they receive. 


A a | may 
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may be jointly and ſeverally bound, ſo that they are to be conſidered 
in this court as mere truſtees, and each ſeparately anſwerable only, 
for what they receive, and it would be of dangerous conſequence to 

hold them otherwiſe. | 
Where a joint There was a caſe which I determined in this court, where there 
ovligor e were two perſons jointly bound in a bond, one of the obligors died 
tive ſhall be and to be ſure, at law, it might have been put in ſuit againſt the 
charged 7 ſurvivor, but as I thought it extremely hard, I decreed the repreſen- 
— obli. tative of the co-obligor ſhould be charged pari paſſu with the ſut- 


gor inthepay- viving obligor in the payment of the bond. 
ment of the 


bond. 


Proper to i- Though the form in the aſſignment under this commifſion of ban. 
22 _ krupt is the common and uſual one, yet I think it very proper that 
„ 2 the words jointiy and ſeverally ſhould be inſerted for the future, for the 


ſignments un- ſafety and ſecurity of each reſpective aſſignee. 


der commiſ- 
fions of bank- | 
pts. October the 22d 1741. 
Ex parte Lane. 
Caſe 37. 
e — 7 0 OD, an alchouſe-keeper in Holborne, became a bankrupt 
File « hank: in the year 1729, and a commiſſion being taken out againit 


ropt's effets him at that time, Fitchet and Kirk were duly choſen aſſignees, one 
— A the landlord, and the other the brewer to the alehouſe. In order to 
making a pri- continue the trade, they put one Wadelowe into the houſe, and al- 
vate advan- Jowed him to make uſe of the bankrupt's goods upon giving a bond 
2 for 100 /. the value ſet upon them by the appraiſer under the com- 
court will miſſion. Wadelowe was made a reſponſible man till the year 1738, 


charge them and then abſconded. : 

with intetel. Lord Chancellor : Where the effects of a bankrupt are ſo incon- 

ſiderable that no one creditor may think it worth while to call upon 

aſſignees for a dividend, yet if they neglect to make a dividend in a 

proper time, and are making a private advantage to themſelves of the 
bankrupt's effects, I ſhall always charge ſuch aflignees with intereſt. 

His Lordſhip ordered Kirk, and the executrix of Fitchet, to account, 

in moieties, for the value of the goods, according to the appraiſement, and 


to pay intereſt for them at the rate of 4 per cent. to be computed from a 
twervemonth after the execution of the aſſignment, 


r K: UU 


April the iſt 1742. 
Ex Parte White. 


Rr 


Caſe 38. | 
An of - HE petitioner who had proved her debt under the commiſſion, 
n aſſignee 


cannot tops 1 Petitions againſt the aſſignees to be paid her ſhare of a dividend 
perſon's ſhare that had been made of the bankrupt's eſtate, 


in a dividend, 
on account of bis own private debt owing to him from that perſon. 


3 : One 
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One of the aſſignees infiſted that he had a right to ſtop her ſhare of 
the dividend, becauſe ſhe is indebted to him for a quantity of coals 
delivered to a third perſon, which the petitioner promiſed to pay. 
Lord Chancellor: Iwill not allow an aſſignee who is an officer of 
this court, and an officer of the commiſſion, to ſtop a perſon's ſhare in 
the dividend on account of his own private debt, which is owing to 
him from that perſon ; he has his remedy at law, and ought not to 
blend his own private affairs with the commiſſion to which he is 
only a truſtee. 


Auguſt the 13th 1742. 


Ex part 
x parte Whitchurch . 


HERE only four creditors were preſent at a meeting, to Creditors can- 
conſider whether they ſhould carry on a ſuit againſt a debtor — — 
to the bankrupt's eſtate, they gave the aſſignees a general power by a afigrees to 


writing ſigned for that purpoſe, to proſecute ſuch ſuits as they in their projecuteſuits, 


IN en 
diſcretion ſhould think fit. eb oor wad 


Lord Chancellor: There is no colour to ſay that creditors under a tion, at their 
commiſſion of bankrupt, can give ſuch a general authority, by virtue 9%" ice: 
; p tion, but there 
of the clauſe under the act of parliament of the 5th of George the mutt be a 
ſecond ; but aſſignees muſt have a meeting of creditors, upon notice mening of 
given for that purpoſe in the London Gazette, to conſider of each par- ie 
ticular ſuit, or each particular caſe for arbitration, before they can given in the 
proceed in them; and therefore I declare that the power here given [-ondon Ga. | 
by the creditors to the aſſignees, is not ſuch a one as is warranted by der of each 
act of parliament, and do order that the aſſignees be reſtrained from par:icular ſoit, 
bringing any ſuit for the future, till they have a proper authority from 3 28 
the majority of the creditors at a meeting according to the ſtatute. 
| The aſſignees in this commiſfon having refuſed to make a di- Commiſſioners 
vidend, his Lordſhip ordered, they ſhould attend the commiſſioners man —— 
| ſitti 0 d 7 h d h | if h . 5 dividen to be 
at a Utting appointed for that purpoſe, and that if the commiſſioners aqvertiſed, if 


thought it proper for the aſſignees to make a dividend, that it ſhould they think it 
be advertized accordingly, ' _- Proper for af+ 


A * * — * 


—— Lara Rd At Gs Ag 


; 0 . M , be- 
the commiſſioners had appointed for the choice of aſſignees, the ps robe 


pon having been found a bankrupt only on the 2 1ſt of May, and the the creditors 
Itting for the choice of alſignees was on the firſt of June; that the debts live beyond 


if , dh d | 
ones at the time of the choice amounted only to 20751. and the pe- opportunity of 


| ſignees to 

; make one. 

: Auguſt the 1ſt 1744. 

| | 

| Ex parte Gregnier. Caſe 49. 

s 1 The court will 
5 HE application to the court was for new aſſignees, upon a not ſet aſide 

ſuggeſtion in the petition that the time was too ſhort, which the choice of 


tion livi $ i opportunity of 
ers lying abroad could not, in ſo ſhort a time, ſend over letters of voting. 


attorney 


my - n " 
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attorney to vote in the choice, though their demands upon the bank- 
rupt's eſtate will not be leſs than 11,000 J. that the affignee already 
: choſen is a hatter, and not to be ſuppoſed converſant in foreign af- 

fairs, in which the bankrupt's concerns chiefly lie. W 
For the petitioner, the cafe ex parte Anderſon 1724. was ciled, 
which was heard by Lord Marclegield upon petition, who ordered a 
new choice of aſſignees, on a ſuggeſtion that a great number of cre- 


ditors could not poſſibly be preſent at the firſt choicſe. e 
Lord Chancellor : The words of the act of the 5th of George the 
ſecond are, The commiſſioners ſhall forthwith, after they have de- 
* clared the perſon, againſt whom the commiſhon ſhall iſſue, 3 
* bankrupt, cauſe notice thereof to be given in the London Gazette, 
* and ſhall appoint a time and place for the creditors to meet, in 
* order to chuſe an aflignee or aſſignees of the bankrupt's eſtate and 
"< effects.“ IS. es ho 
So that they are immediately to appoint a time and. place for the 
choice of aſſignees, becauſe it may be neceſſary to take care of the 
bankrupt's eſtate and effects; and I muſt not lay it down as a rule, 
that, becauſe ſome of the creditors are abroad, and beyond ſea, there- 
fore I muſt at all events give them an opportunity of voting in the 
choice, and direct the creditors to proceed to a new choice. 


"Aſſignees . a : en 
2 n to. If this was to prevail, the choice muſt be poſtponed to a great 


be removed, length of time, which would be directly contrary to the act of par. 


unleſs it i: liament; and therefore the true rule is, that the aſſignees ought to be 
229 continued, unleſs the petitioners can ſhew there is ſome objection with 
perſons-of regard to the ſubſtance or integrity of the perſon who is choſen aſ- 
ſubſtance or ſignee; but to do what is prayed by the petition, would be adding to 
buten, the expence, by making two choices of aſſignęes inſtead of one. 

No precedent I deſired that precedents might be. ſearched to ſee if they could find 
— 22 gd any caſe where it had been ordered that creditors ſhould proceed to a 
creditors to ſecond choice, upon a ſuggeſtion, merely, that ſome of them live 


proceed to a : | | : 
proce bega, remote from London, or are out of England; but no ſuch caſe is to 


upon a bare be found, and beſides it would be a dangerous rule, and therefore I am 
ſuggeſtion that of opinion that the petition muſt be diſmiſſed, and the aſſignee con- 


ene tinued who is already choſen. e ch ern 
London, or 
are out of | | Fn | | 
England. December the 22d 1744. 
Ex parte Kerney. 
Vide Title Arreſt 


November 
89. 


e 


57 


void as againſt creditors, being voluntary, and after marriage, by vir- 


Bankrupt. 93 
IWevember the 6th 1745. 


Walker and others ver/. Burrows. 
Caſe 41. 
HE plaintiffs aſſignees were under a commiſſion of bankruptcy 3. in 1718 
againſt the father of the defendant, who in 1739 conveyed all *fer — 
his ſhop-goods, &c. by bill of ſale to the defendant his ſon, and in ;e,j elate to 
1740 becomes a bankrupt, In the year 1718 he, after marriage, truſtees, in 
conveyed to truſtees his real eſtate, in confideration of five ſhillings, 1 
and other valuable conſiderations, in truſt for himſelf for life, to his tings and other 


wife for life, then to his eldeſt ſon if he ſurvived his father and mo- valuable con- 


ſiderations, in 
ther, and fo to the next ſon, &c. wall for him. 


The bill brought to ſct aſide the bill of ſale as fraudulent, and that ſelf for life, to 
the deed of 1718 might be either ſet aſide as void, or truſtees decreed = __ for 
to convey to aſſignees under the commiſſion againſt Burrows the his edel & 


his eldeſt fon 
father. if be furvived 
The counſel for the plaintiff inſiſted, that the deed of 1718 was bis ether and 


mother, and fo 


to the next lon, 
tue of the ſtatute of the 13th of Elz. or if not under that ſtatute, yet &c. B. after 


void under the 2 1ſt of James the firſt, ch. 15. relating to bankrupts. CEE 

Lord Chancellor: As to the firſt part of the caſe, there is not a This is a coa- 
foundation to ſet aſide the aſſignment of houſhold goods, becauſe it „ 
was many months before the bankruptcy, and the conſideration of dire&ly within 
the ati;gnment proved, and alſo followed by the poſſeſſion of the ſon. the clauſe of 

With reſpect to the ſettlement by leaſe and releaſe in 1718, made ket 
after marriage in conſideration of five ſhillings, and other valuable d' 


1 : cap. 15. an 
conſiderations, there are two points; therefore truſ- 


Firft, A general point, which it is inſiſted ariſes upon the conſtruc- N 


tion of the ſtatute of the 13th of Elix. cap. 5. againſt fraudulent the plaintiffs. 
deeds. wa 2 
Secondly, Upon the clauſe in the ſtatute of the 2 1ſt of James 1. commiden 


commubon 


As to the firſt, That ſtatute is not ſufficient to prevail againſt the againſt B. 


| ſettlement. 


It has been ſaid all voluntary ſettlements are void againſt creditors, 


equally the ſame as they are againſt ſubſequent purchaſers, under the 
ſtatate of the 27th of Eliz. cap. 4. 


But this will not hold, for there is always a diſtinction upon the two Neceſtaty to 24 1 4 
ſtatutes : Tis neceſſary = $575 a the making prove on the ; 
of the ſettlement the perſon conveying was indebted at the time, or _ Li 
immediately after the execution of the deed, or otherwiſe it would be that at the 
attended with bad conſequences, becauſe the ſtatute extends to goods Mins of ihe 
and chattels, and ſuch a conſtruction would defeat every proviſion for CO — n 
children and families, though the father was not indebted at the time. veying was in- 
: Recital of the act: * For the avoiding and aboliſhing of feigned, chef. 
© Covinous, and fraudulent teſtaments, gifts, grants, alienations, con- execution ot 

veyances, bonds, ſuits, judgments, and executions, as well of lands che deed. 


and tenements as of goods and chattels, which feoffments, &c. 


- have been and are deviſed, &c. to the end, purpoſe, and inten 


B b to 


l 
_ 


= 4 -* I. 


94 Bankrapt. 
to delay, bindet, or defraud creditors and others of their juſt an 
be: lawful ; actions, vir, 'debts, St. And it is enacted, that all And 
ce every feoffment, ſift, grant, alienation, bargain, and ' conveyance 
* of lands, Cc. which are made for any intent & purpoſe before de- 
« clared and expreſſed, ſhall be deemed and taken to be nk | ahd 
< utterly void, fruſtrate, and of none effect.“ 

Upon this ſtatute, there is no other deſcription of the intent of the 
conveyance, in the enacting clauſe, but by reference only to the 
preamble, the intent before declared and expreſſed. 

So that unleſs the conveyance in 1718 was made for that purpoſe, 
it will not be void : Now here is no proof Burrows the father was 
indebted at the time or ſoon after, ſo as to collect from thence the 
intention to be fraudulent, in order to defeat creditors ; for as; 
Attorney General ſaid, if he had been indebted at that time, it va 


Jew $5; Ap have run on ſo as to take in all ſubſequent creditors. 
Co. 


Where a man has died indebted, who in his life-time made a vo- 


luntary ſettlement, upon application to this court to make it ſuhject 

to his debts as real aſſets, the court have always denied it, unleß 
ay you ſhew he was indebted at the time the conveyance was executed. 
renn But upon the ſtatute of the 27th of Elia. which relates to pur- 
rute @ e 


2h ofEliz, chaſers, there indeed a ſettlement is clearly void if voluntary, that is 
ſubſequent not for a valuable conſideration, and the ſubſequent rb ſhall 


oarchaſers: prevail to ſet afide ſuch ſettlement ; but this can only be applied to 
thall prevail to 


er ade a fer. the Caſe of ſubſequent purchaſers, and therefore a plain FI 1 


tlement that between the two _ - TY 
voluntary,an "#5, e A EU 47 

Zu IV / 
not for a valuable conſideration. on. 7 Le p<? ee 2 ee, 


. PA 2 97 
1537141 4A * ꝗ 4. fe 


— * 1 a nees under the commiſſion ſtand only in the place of the 
— bankrupt, on are bound by all acts fairly done by him, notwith- 
and are bound ſtanding they gain the legal eſtate ; and this proves that aſſignees of 
by all acts fair. bankrupts are not conſidered as purchaſers of the legal eſtate: fora 
e one f valuable conſideration for every purpoſe. 

The confer. It has been ſaid, I muſt at this time take the deed in 1738: to be 
ation in a deed for a valuable conſideration, becauſe expreſſed to be for five Gyilngs 
of 55. and and other valuable conſiderations. 


— — But the conſideration of five ſhillings, and other valuable * 
does notoblige tions, does not oblige the court to hold it, at all events, to be for a valu- 
me cone © ghle conſideration, and can at moſt only let the defendant 1 unto. you 


Id be 
* hat Þ--- that there were other valuable confiderations. 


conſideration. And therefore as to this part of the caſe the truſtees * the der 
muſt convey to the aff gnees under the commiſſion, for it falls di 
rectly within the clauſe of the firſt of James the 1ſt, cap. 15. 
* That if any perſon, which hereafter is or ſhall be a bankru 
* ſhall convey or procure, or cauſe to be conveyed to any of hi 
* children, or other perſon or perſons, any manors, lands, c. of 
« transfer his debts into other mens names, except the ſame ſhall be 
Der conveyed, or transferred for or upon marriage of any of 
his children, both the parties married being of the years of con- 
« ſent, or ſome valuable conſideration, it ſhall be in the power and 
“ authorit) 


— LM — — — — 


e 


Bankrupt: 95 


« authority of the commiſſioners, to bargain, ſell, grant, convey, 
00 N or-otherwiſe to diſpoſe N as ample manner, as if 


« the ſaid bankrupt had been actually ſeized ar poſſeſſed thereof. 

His Lordſhip directed the truſtees of the deed of 1718 to convey to 
the allignees, under the commiſſion againſt Burrows, the father of the 
defendant. 


July the 3d 1746. 


Drury v. Man, furviv in g aſſignee of TFohnſon a 
OE bankrupt. 


obnſon being poſſeſſed of a copybold eſtate, in Nov. 1736. had a Caſe 42. 
7 commiſſion of bankruptcy taken out againſt him, and the com- An affgnee 
miſſioners by bargain and ſale convey the copyhold to the defendant 4 9 
and another, as aſſignees under the commiſſion, and their heirs who bankruptey. 
entred and received the profits. YN mult ſurrender 
The- plaintiff entred into an agreement in writing, for the purchaſe * — yo 
of the copyhold, with an agent of the defendant, who, on behalf af nowithfaud- 
Man, agrees that he, as = ſhall within two months by bar- ing the lord 
gain and fale convey and aſſure to the plaintiff and his heirs the ud goes, for 
copyhold eſtate, and make a good title thereto as the plaintiff's coun- no perſon can 
ſel ſhould adviſe; the plaintiff paid one ſhilling in earneſt, and agreed — noch 
to pay, upon the conveyance being made, 449 J. 19 5. od. more. yeyance of a 
Diſputes arifing between the plaintiff and defendant relating to copyboid:- | 
the manner, and. by what deeds the copyhold eſtate ſhould be con- 
veyed to the plaintiff by defendant ; it was agreed that a caſe thould 
be ſtated, and laid before counſel for an opinion, what ſort of con- 
veyance defendant ought lawfully and with ſafety to a purchaſer to 
make; the counſel was of opinion, that the defendant ought to be 
admitted ' tenant of the copyhold, and afterwards to ſurrender the 
fame to the plaintiff, upon which ſurrender the plaintiff was to be 
admitted; and that a conveyance by indenture of bargain and ſale 
as propoſed by the ' defendant, would not be proper, or a fit convey- 
ance for plaintiff to reſt upon. 
The bill therefore is brought for carrying the agreement into exe- 
cution, and that the defendant may be compelled to convey, or pro- 
cure the copyhold premiſſes to be ſurrendred to the plaintiff. 
The defendant inſiſts that a ſurrender is not neceſſary, for that he 
had ſtated a caſe as to the method of conveying the. copyhold eſtates 
to the attorney general, who was of opinion, that there is ng occaſion 
for the aſſignee firſt to be admitted, and then to ſurrender to the ven- 
dee, and ſubmits to convey to the uſe of plaintiff and his heirs by 
bargain and ſale, but hopes he ſhall not be compelled to be admitted 
and then to ſurrender to plaintiff, as it would be a great expence, 
and infiſts plaintiff will be ſafe under ſuch conveyance. asi 
Lord Cbancellar : I am opinion that the aſſignee under the commif- 
gon muſt ſurrender. the copyhold to the plaintiff, though it 1 


* 
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ſuch 


Bankrupt: 

hard the lord ſhould. exact two fines, but no perſon can make a 
common law conveyance of a copyhold; it muſt be by ſurrender; the 
commiſſioners by the 13 Blig. en. 7. have no intereſt in bankrupt's 
lands, but only a power to convey, and at firſt commiſſioners made 
fale to the creditors, but that was/found-inconvenient ; therefore they 
made general aſſignments to truſtees to diſtribute the whole. 

An aſſignee The queſtion is, Whether che general aſſignee is a vendee within 
—_ the act of parliament of the 13 Ez: and J am of opinion he is: 
bankruptcy of What would be the conſequence if he was not ſo? Why, the af. 
a copyhold ſignee might continue in poſſeſſion for years before he makes a ſale, 
dne hin and yet by an expreſs proviſion in the act, he is reſtrained from re- 
the 13 E:iz. ceiving the profits, till he has compounded with the, lord: If the 
cap. 7. and purchaſer under the aſſignee, was conſidered as the vendee withid the 
— a ſtatute, the aſſignee of a debt, who takes from the commiſſioners, 


the vg of could not ſue for the debt; therefore the aſſignee only can be conſi- 


dered as the vendee. "ns ee 
DPDeecreed, the defendant to ſurrender the copyhold eſtate to th 
pPlüKhintiff. ce 13135 vartto; bag wore 
Commiſſioners Lord Chancellor recommended it to commiſſioners of banktiipts'for 


— — the future, to except copyholds out of the deed of aſſignmetit of the 
— of a bankrupt's eſtate, becauſe it would fave the expence of two fined; 


deed bfaſlign- for the commiſſioners, where the creditors could meet with'a purcha- 
— ſer of the copyhold, might convey to him in the fitſt inftante'; und 
ste, becauſe though there may be occaſion ſometimes for temporary — 
it will ſavethe for the better preferving the bankrupt's eſtate, yet commiſſioners dt 
— — not obliged by the clauſe in the 5th of the preſent King, relating to 


the lord, as 2 aſſignments, to appoint an aſſignee of the whole eſtate, 
they may con becauſe the words are in the disjunctive, immediately d appoint one er 


to the _ 
vaults more aſſignee or aſſignees of the eſtate or effetts or any part thereof. 
thereof 'in the | 


firſt inſtance by bargain and ale. Es Yair 199A 


No prejudice And beſides, by leaving out the copyhold eſtate of a bankrupt in a 
will accrue to temporary aſſignment, the creditors will run no riſque with regard to 
Tie bet the crown, for an extent will not affect it; ſo that in all raſpects it 


copyhold will be adviſeable to omit them in ſubſequent aſſignments 


S.:::13; 0 
eſtates in a "+ ag | | 
temporary aſſignment, for an extent of the crown will not affect it. 


- & 6 1 * 1 r * 
. * a 34646 ou 
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r faid there were ſeveral things in the bankrupt laws, Which 
_—_ laws Wanted reformation, and whenever the legiſlature is applied to, it 
which want Would be very proper they ſhould remedy this inconvenience with 


reformation. regard to copyhold eſtates likewiſe, 


N $4, * 7 * 
Bamukripr. ON. 
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Jud the 3 iſt 17499. 


ls 936491 Grey v. Rem.. 
Vids title Baron and Feme, under the diviſion, Rule as 10 4 Pgſſibilicy 1 
1 | the Wife. 4 ; - 4 — — 
| ; "1 *. | 5 41 'F yy 
April the 4th 1749. | „ 


Ex parte Newton, and others, in the matter of Reeves - 
SOONEST G9 71 bankruptcy. | F . parts; 
M0729 $5 Tits * | £7 1 
T'MBREL, an aſſignee under a commiſſion of bankrupt againſt Cate 43. 
| | Reeves,| became a bankrupt himſelf afterwards, and thereupon Where an a. 
Neuton and other creditors under Reeves's commiſhon apply by pe- Venere be. g 
tition to Lord Chancellor to remove him, on account of his own — — . 
bankruptcy, from being an aſſignee under Reeves's commiſſion, and removed, bis 
that they may be at liberty to proceed to a new choice.  ___ *. jo 
Lord Chancellor granted the petition, and was of opinion, that not ſelf, wut: jun 
only Timbrel, but his aſſignees muſt join with the commiſſioners in with the cm- 
executing an aſſignment to the new aſſignees under the commiſſion denen u. 


againſt Reeves; and the order was drawn up accordingly. | — 
(D) Joint and ſeparate commiſſion. 2 


After Hilary term 1736. In Lincoln's Inn hall. 


Beaſley v. Beaſley. 


10K Chancellor : Where there is a joint commiſſion againſt two Cafe 44. 
partners, they muſt be each found bankrupt, and though one of 

them ſhould die, the commiſſion may ſtill go on; but if one of 

the joint traders be dead, at the time of taking out the commiſſion, 

it abates, and is abſolutely void. 


Auguſt the 14th 1742. 


Ex parte Turner. 


DL Chancellor in this petition laid it down for a rule, That Cafe 45. 
where there is a joint and ſeparate commiſſion, a creditor under 
the joint commiſſion may come under the ſeparate, and aſſent or 
x to the certificate of the bankrupt under the ſeparate com- 
Won, | 


C c March 


98 Hh Bankrupt. 


March the 2gth 1743. 


Ex parte Sandon. 
Vide under the diviſion, Commiſſion and Commiſſioners. 


December the 23d 1742. 
Ex parte Baudier. 


Caſe 46. Separate commiſſion taken out againſt each of two perſons 
Separate cre- who had traded in partnerſhip, which was diffolved before their 


dome in under bankruptcy; the joint creditors petition to be admitted to prove 


a joint com- their joint debts under each of their commiſſions. 


— Tord Cbancellur: Where there is a joint commiſſion taken out 
ſr ® 4 , . = ' 
Sha "= againſt partners, ſeparate creditors may come in under ſuch 1 


where there commiſſion and prove their debts, and joint creditors ſhall be ſatisfied 
are two per: out of the joint eſtate, and feparate creditors out of the feparate 


ſons who have , l 
been partners; Eſtate, becauſe the aſſignment in that caſe is of the whole eſtate. 


and yet the = But where there are two perſons who have been partners, and yet 


Mons . > 
dre taken out the commifſſions are taken out againft them as ſeparate traders, there 


againſt them Creditors upon the joint eſtate cannot be admitted to prove their 


as ſeparate joint debts under each commiſſion, for they have an equitable right 
traders, there G th q Id b Bed f th ; 8¹¹¹ 
creditors up-. in Caſe there ſhould be any ſurplus of the eſtates of the two bank. 


on the joint rupts, after the ſeparate creditors are ſatisfied. 
eſtate, cannot Nor do I think it proper to appoint a receiver on behalf of the 


rove their , 5 * | 
2 joint creditors, to get in the joint effects of the bankrupt, but they 


each com- _ proceed in the common courſe, by taking out a joint com- 
: million. - | pa 2 8 
, , ME 

es „ . e. 7 ec. . . 22 Mc .... as 


D Fama the 22d 1545 H=52-05 7, 
* Ce Earp dn 1 a , -_ J 8 2 * 20 2 2 Is 
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Jen be . Ex parte bond and Hill. | 


— 


Joint commiſſion of bankruptcy was taken out againſt Hil 


(Caſe 4 7 2 
— ＋ . = . : F 
3 and Rogers, and a ſeparate one againſt Hiliy; the bankrupts be- 


million of came jointly and ſeverally bound to the petitioner Bond in 4001. 


Sy and to the petitioner Hz in zool. they prove their debts under 
againſt two the Joint commiſſion, and receive a dividend of 115. 64. and apply 


perſons, and now to be let in as creditors upon the ſeparate eſtate, equally with 


ſ t * oe" : > 
jo xml the reſt of the ſoparate creditors, in order to receive a dividend there 


againſt one, a likewiſe. 

creditor upon a 

their joint and ſeveral bond, is not intitled to have a full ſatisſaction out of both eſtates at the ſame time, but 
muſt make his election upon which of the eſtates he will come, in the firſt place. Such creditor ſhall have 
time to look into the accounts of the bankrupts joint and ſeparate eſtate, before he makes his election. 


Lird 


4 


Bankrupt. 

Tord Chancellor : The queſtion is, Whether a creditor upon a joint 
and ſeveral bond is intitled to prove the debt under both com- 
miſſions at the ſame time. | 

I had ſome doubt the laſt day of petitions, but upon ſearching, I 
find it has been determined, where there is a creditor on bond againſt 


two perſons jointly and ſeverally, and both become bankrupt, he 
is intitled to receive a ſatisfaction out of the joint eſtate, and if the 


joint eſtate falls ſhort, he is for the reſidue intitled to a ſatisfaction 


out of the ſeparate eſtate : But then the court will put him to his 
election, and if he elects to come under the joint eſtate, he will, 
with reſpect to a ſatisfaction for the reſidue, be poſtponed to all the 
creditors of the ſeparate eſtate. 

There are three caſes in which this has been determined. 

Ex parte Parminter and others, December the 24th 1736. 

Lord Talbot, in that caſe, declared as the two bankrupts Laving- 
tan and Paul were jointly and ſeverally bound, the petitioners the 
bond creditors were not intitled to have a full ſatisfaction out of both 
at the ſame time, and ordered them to make ſuch election before they 
received any further dividend. 

The ſecond caſe on the petition of Elizabeth Abingdon and others, 
March the agth 1737. 


There the petitioners were creditors of both bankrupts, by bond 
joint and ſeveral, 

A declaration was made in that caſe, that the petitioners were not 
intitled to a ſatisfaction equally with other creditors of the joint eſtate, 
or with other creditors of the ſeparate at the fame time, but ordered 
to make an election, and if they elected to come upon the joint 
eſtate, then not to come upon the ſeparate eſtate, till the other cre- 
ditors upon the ſeparate eſtate had been firſt paid. 

The third caſe in the bankruptcy of Lomax and Aſhworth, on the 
petition ex parte Banks, Auguſt the 6th 1740. The ſame declara- 
tion of the court in this caſe as the former. 

I ſhall only add to my order in the preſent, more than in the for-- 
mer caſes, that. the petitioners ſhall have time to look into the ac- 
counts of tne bankrupts joint and ſeparate eſtates, and ſee which 
would be moſt beneficial for them to come upon, in the firſt place. 

It was objected upon the laſt day of petitions, that this would be 
contrary to proceedings at law, upon a joint and ſeveral bond, where 
the creditor may proceed againſt both obligors at the ſame time, till 
his debt is fully ſatisfied, and to be fure it is fo at law; but in bank- 
ropt caſes, this court directs an equality of ſatisfaction. 


Conſider it on the footing of a joint eſtate firſt ;, joint creditors are 
intitled to a ſatisfaction out of the joint eſtate, before ſeparate credi- 


tors, but then they have no right to come upon the feparate eſtate 
for the remainder of their debts, till after ſeparate creditors are 
ſatisfied.” | 
What would be the conſequence, if the petitioners ſhould be ad- 
matted to come on both eſtates at the ſame time? Why, then theſe 


deditors would draw ſo much out of the ſeparate eſtate, as would 


be 


99 


100 Bankrupt. 
be a prejudice to other joint creditors, who have an equal right to 
come upon the ſeparate eſtate with themſelves, and by that means 
ſhould give the petitioners a preference to other creditors, when the 
act of parliament and the equity of this court incline that all perſons 
ſhould have an equal ſatisfaction, and not one more than another, 
The petition diſmiſſed, 


January the 21ſt 1745. 
Ex parte Edwards. 


Caſe 483. THE petitioner being a creditor under a ſeparate commiſſion 
Doubtful 1 againſt A. and debtor to a joint commiſſion againſt A. and B. 
whether a _ petitioned that the action brought by the aſſignees for the debt he 
ay ning owed to the joint commiſſion might be ſtaid, and that his demand 
commiſſion upon the ſeparate eſtate might be allowed, as a ſet-off againſt the 
againſt 4. and debt he owed the joint eſtate, eſpecially as the ſame perſons are al- 
joint eommil- ſignees under both commiſſions. | 


lion agaiot 4 Lord Chancellor : I doubt whether this debt could be ſet off under 


_ TN the ſtatute relating to mutual debts, becauſe different rr are con- 
Fights; but as 
e 


debt he oues Cerned in one debt and in the other, and in diſtin 


the latter, by the petitioner's caſe appears to be a hard one, I will refer it to the 
zg bee commiſſioners of the bankrupts, to ſee how much petitioner owed 
mer. to the joint eſtate, and how much was owing to him from the ſepa- 
rate eſtate, and to certify the ſame to me, and let the action brought 
by the aſſignees be ſtayed, and in the mean time all further conſide- 
ration reſerved till the commiſſioners have certified. 
(E) Rule as to his executoz, oz Where he is 
= one himſelf. 
* 


April the zoth 1740. 


Ex parte Goodwin. 


Cate 49. T HE executor of a bankrupt, unleſs the commiſſion againſt 


E-xecutor of a huis teſtator has been ſuperſeded, cannot take out a commil- 


1 ſion of a bankrupt for a debt due to the teſtator, for ſuch 
miſſon againg debt veſted in his aſſignees, and conſequently the executor not in- 


his teſtator be titled at law, to be the petitioning creditor. 
ſuperſeded, | 


cannot take out one for a debt due to the teſtator. 


Where 


Bankr upt. 101 
Where a vommiſſlon is ſuperſeded, merely becauſe there was a Petitioning 
defect in form, as to the 2 creditor, but no manner of doubt * 
38 to the act of bankriiptcy 3 the coſts of the ſaperſedeas ſhall be al- fiper/cdees on- 
lowed only, otherwiſe if the act of bankruptcy had been fully ly, where a 


| i +4, 447 commiſſion is 
proved, kts hp 


x ſaperſeded 
5 | . | merely for a 
March the 31ft 1742. — 
Ex parte Ellis and others: In the matter of William 


inſmore a bankrupt. 8 


77 Elks and Sarah Hodgekins are bond creditors of Philiß Cale go. 
. Hupbes, who made his will, and appointed Thomas Beetenſon and Where as 
Wilkam Winſmore executors, who jointly proved the will, but Bee- — 
tinſm died before he had poſſeſſed any of the aſſets of Hughes, themſelves of 
inſmore receiyed part of Hughes's effects, to the amount of 300 J. , which 
afterwards a commiſſion of bankruptcy iſſued againſt him, and he — 
was found a bankrupt. as _ 
The petitioners applied themſelves to Winſmore's aſſignees, to get n 
in the Heede of Pla Hughes, that they 45 reſ peclively be paid — of 
what is due to them on their bonds; but the aſſignees inſiſting that the teſtator's 
the petitioners ought not to receive the full ſatisfaction out of the ef- 8 : 
fects, but ought to come in with the other creditors of Vinſinore, and fecuring his 
receive an equal dividend with them : It is therefore prayed, that it efteQs, ap». 
may be. referred to the commiſſioners, to inquire what ſpecifick ef- Haven 10 
fects of Philip Hughes remain unreceived, and that the ſame may be whom the af- 
got in, and the petitioners paid what is reſpectively due to them big... Oren Ree fs 
tore any diſtribution is made amongſt Vinſmore's creditors. much as they 
Tord Chancellor: 1 cannot make ſuch order as is prayed by the pe- babe got in 


tition, becauſe Hughes's debts muſt be paid in a courſe of admini- . 


ſtration, and it does not appear to me, but there may be debts of a . 5. rde. LH. 
higher nature. oa . 53. 5. 


But then the queſtion will be, Whether I ought to direct the aſ 
lignees to deliver over Hughes's effects to Vinſmore, who, though he 
5a {urviving executor, yet being a bankrupt, may not be quite fo 
proper a perſon to be truſted. 

Indeed as he acts in auter droit, being a bankrupt, does not take 

away the right of executorſhip, and therefore, ſtrictly he may be the 
proper hand to receive it; but however, in ſuch a caſe I ought to 
ſecure the effects of the the teſtator, and therefore I will appoint a 
recewer, to whom the aſſignees of this commiſſion ſhall account 
for ſo much as they have got in of Hugbes's teſtator's aſſets. 

His Lordſhip referred it to a Maſter, to inquire what part of Phi? 
lip Hughes's effects hath come to the hands of Winſmore's affignees, or © 
which remain unreceived by William Winſmore the ſurviving executor, 

and that the Maſter fbould appoint a receiver of the effects of Philip 
| Hughes the teſtator which are unreceived, and that the affignees of 

Winſmore do deliver over to ſuch receiver, ſuch part of the teſtator"s 
Mecld as ſhall be found to have been received by them, or to be in their 

N D d hands 


10 Bankrupt. 


Ihe teſtator, in 4 (courſe , adminiſtratis. 


1 Alk 3097 10 * . E2 | SS TODIE 
Auguſt the th 17 4. 


Y vs v* 1 
a 


* Ex parte Nutt. IR. 


Caſe 31. 7 ORD Chancellor : If a perſon that is a trader, makes another an 
a _ E executor, who only diſpoſes of the ſtock of his teſtator, it will 
lark of bis. not make the executor a trader, and liable to a commiſſion of bank. 
reſtardr, tho" ruptcy; and even if an executor, as in the preſent caſe; is the fe- 
waren at. preſentative of a wine cooper, and finds it neceflary to bay Winegto 
boje kane refihe the ſtock left by the teſtator, it will not make him a trader; 
others to mix but here it is ſworn the executrix bought wines herſelf, and ſold them 


* the cuſtomers intire; ſo that it is not true, that ſhe only bought 
make him a wines to mix and improve the teſta tors na 
bantrupt . (QC. SI DAS NIL, 
.otherwiſe.if he buys wines intire and ſells them intire to his cuſtomers. arr 

© on 


ade . I am of opinion likewiſe, the act of bankruptcy is plain, bot if 
fon aſl it had been doubtful, would not have directed an iſſue, where there 
miſſion is ta: "has been ſuch a length of time as a year and a half ſince the taking 
* out of the commiſſion, and where the petitioner has acquieſced the 
hinklf und whole time, ſurrendred herſelf as a bankrupt to the commiſſioners, 
acquieſced a has been examined before them, and upon her own examination, 
12 — ſtrong circumſtances of bankruptcy have appeared; but if ſhe is 
king out really no bankrupt, ſhe is not left without remedy, for ſhe may bring 


thereof, the an action of trover againſt the aſſignee. 


court will not 
direct an iflae 


th 
2 3 Auguſt the 3d 1749. 
but leave hin ; 3 Nicba A 41 
F A ˙ cocks 1 
Vide under the divifion, Rule as to the ſale of offices under a commiſſun 


F bankrupt. 

(F) Rule as to landloz ds. 

April the 3oth 1740. 

BME: Anon", _ 
rsd, tre fol [ ORD. Chancellor : A landlord may diſtrain for his rent upon a 
act, 1+ Hae bankrupt's goods, either before or after the aſſignment under the 
con in commiſſion ; but if he neglects to do it, and ſuffers them to be fold 
lo his tent by the aſſignees, he can only come in upon an average with the reſt 


Kader Cle 


0 1.8 


A mort- 


Baykrtpt. T1 
A Mmortgagee of a banferupt's eſtate, though he pays. the arrears of 4 mortgegee 
tri o' the\bankrupt'Þ landlord,” unleſs he applies to the Jud ma Pay 


court for an order that he may Rand in the place of the landlord; in vent on a 


conſideration of his paying the arrears of rent, ſhall not be preferred dufte 


to the creditors under the commiſſion he has an or- 
| der to ſtand 
8 the land- 
March the 3 iſt 1742. n 
: : I 0 hs preferred tq, 
Py rte NE £03674 "Yd . | ( > 24 ICS hat. 5 © the credithrs' 
e, i unte el i Delchatmes: .. ...'. -:---., Yeoths 
* 9 lo CU | rin n e nn * 
1 dt N | SETS 2g fo wot? 
= E, petitioner was the landlord of the bankrupt, and now pre- Caſe 53-.. 
. fers hi petition to Lord Chancellor to be paid by the affgnees Ffrie landlord 
vdcer che commiſſion, the rent that was in arrear all the time the gn gen his al. 
cammiſſion was taken out. „ bpbpeggees 10 fell 
It appeared in evidence, that the whole eſtate and effects of the ar — grddy 
bankrupt were poſſeſſed by the aſſignees, duly choſen under the com- ed to hi- 
miſſion, and fold by them ſeven years ago by virtue of the aſſign- whole rent, 
ment. but muſt come 
| — . . rat 

Mr. Murray, the counſel for the petitioner, inſiſted that he being . — 
the landlord: is intitled to his whole rent, and is not obliged to come r 
in pro ratd with the reſt of the creditors. 1 2 

Lord Chancellor : The landlord's demand is too ſtale, and having 
loſt his remedy by diſtreſs, as there are no goods upon the premiſſes, 
he can now be conſidered only as a common creditor, and muſt come 
in pro rate. 


” 1 : 


April the 4th 1739. 
Ex parte Plummer. 


HE queſtion was, Whether after a commiſſion of bankrupt Caſe 34. 
taken out, and the meſſenger in poſſeſſion, the landlord ſhould A lrdtord 
diſtrain the goods upon the premiſſes, and ſo be ſatisfied his entire may diſtrain 
debt, or whether he ſhould come in pro rat4 with the reſt of the . 
creditors under the commiſiion. | | aſſignment or 
| Lerd Chancellor, ;- If any goods remain on the premiſſes, they are nde by the at- 
lable to the diſtreſs of the landlord, and he may diſtrain them for pp =P 
his intire debt, even after aſſignment or ſale by the aſſignees, if the removed. 

goods are not removed; and this is the reaſon, becauſe no proviſion 

is made in the caſe of bankruptcy in the ſtatute, which gives the 

landlord a year's rent on executions. | 

Before alignment the property remains in the bankrupt, (and the aggnwer: 
commiſſioners have only a power) though the aſſignment has a retro- 8 
ſpetion ſo as to avoid any meſne acts done by the bankrupt. Fo ary 4 
The rent here is a year and a quarter, and I am of opinion that meine ats 
the landlord is intitled to diſtrain the goods remaining on the pre- re 


miſſes for his whole rent, notwithſtanding the commiſſion of bank- 25 


ruptcy 


„ 
o 


Bankrupt. 


ruptcy and the- proceedings thereon. There was a caſe before the 


Lords Commiſſioners of the Great Seal, Where the landlord, though 
he had made no diſtreſs, yet was confidered to be within the equity 
of the ſtatute, which gives him a year's rent upon executions; a com- 
miſſion of bankrupt being an execution in the firſt inſtance. | 

The two following caſes were cited: Ex parte Jacques, Dec. 14 
1730. The landlord diſtrained, when the meſſenger under the 'commiſ. 
fron of bankrupt was in. poſſeſſion before the aſſigument; afterwards the 
afſignees were choſen, and petitioned Lord Chancellor King to hwve the 
goods reſtored, but the petition was diſmiſſed. | Nutt 
Ex parte Dillon, February 27 1733. The affignees of the bankrupt 
were in poſſeſſion, and the landlord diſirained ; upon the application of 


. wat £. the affignees to Lord Chancellor to be relieved, and the goods to be re. 


Caſe 552 


Commiſſion 


delivered, his Lordſhip confirmed the rigbt of the landlord 10 diſtrain, 
.and diſmiſſed the petition. | 2 


April the 11th 1747. 
| = Ex parte Grove. 


Commiſſion iſſued againſt A. who was a tenant of B. s, and owel 
| him twelve years rent, B. the landlord comes in and proves his 


againſt 4. who debt under the commiſſion, and the aſſignees ſold the whole goods 
owed B. 12 tg Grove the petitioner, who lived in the tenant's houſe ; the land- 


25 lord, three years after proving of his debt, diſtrains upon thoſe goods, 


debt under the as being ſtill upon the premiſſes. | 


commiſſion, 
the aſſignees 
ſell the goods 


The queſtion was, whether proving it as a debt under the commiſ- 
ſion, and ſwearing he has no ſecurity, is not a waiver-of his right to 


of 4. to the the goods as a landlord? 
petitioner who 


lives in 4.'s houſe. B. 3 years after proving his debt, diſtrains on thoſe goods as being fill upon the premiſſes. 


The vendee of the goods is intitled to them, and the 
fineq to his remedy under the commiſſion. 


Natwithſtand- 
ing a com milſ- 
fon, and the 


proceedings of B. upon his replevin reſtrained and con- 
Lord Chancellor : The iſſuing of a commiſſion againſt a tenant, and 
the meſſenger's poſſeii'on of the goods of the tenant, does not hinder 


meſſ=nger isin the landlord from diſtraining for rent; for this is not ſuch a co 


poſſeſſion of 
the good, the ö 
landlord may YEAar 8 rent. 


legts as an execution is, and there too the law allows the landlord a 


diſ:rain for the The aTignment of the commiſſioners of the bankrupt's eſtate and 


Tent, even af 
ter an aſſign- 
ment, it the 
goods are on 
the premiſſes. 


effects, is only changing the property of the goods, and while upon 

the premiſſes — = {al liable : 4 1 
The fact that creates the difficulty is, the landlord's coming in 

under the c mmi on. 
A man who has a debt may come in and prove his debt, and after- 

wards he may bring an action at law, and the court will not abſo- 

lutely, ſtop him from bringing an action, but put him to his election, 

and even then allow him to aſſent or dilſent to the certificate. 

+4 


* 


Bankrupt, 105 
A landlord is conſidered in a higher degree than a common credi- 3 
tor; and it would be hard to preclude him from diſtraining where 
there are goods on the premiſſes, and therefore he muſt be put to his 
ion to waive his proof, or his diſtreſs. en 
But the difficulty lies here, every creditor is to ſwear whether he 
has a ſecurity or not; if he has a ſecurity, and inſiſts upon proving, 
he muſt deliver up the ſecurity for the benefit of the creditors at large, 
be they mortgages or pledges ; but this ſeems to be a new caſe, be- 
cauſe this is a legal lien which the landlord has, and not upon the 
fame footing with common ſecurities; and the only queſtion is, 
Whether his proving it as a debt, and ſwearing he has no ſecurity, is 
not a waiver of the diſtreſs ? : = 
Lord Chancellor directed it to ſtand over till the next day of peti- A creditor, at. 
tions, as thinking it a doubtful caſe, and on that day ſaid he was far ter be bas re- 
ram being clear that the landlord was barred of his diſtreſs; for there gend under 
have been inſtances, where a common creditor, even after he has te- commiſſion, 
ceived a dividend under a commiſſion, has been allowed, upon re- will be allow- 
funding that dividend, to bring an action at law for his debt; and as 22 1 
a landlord's is a more favourable caſe than a common creditor's, he for his debt, 
ordered it to ſtand over again for further conſideration, 2 om — 
On the 8th of May 1747. this petition came on again, and his Lord- 2 
ſhip then declared that the vendee of the goods under the aſſignee is 
intitled to the goods, and ordered, that the proceedings of William 
King, the landlord, upon the replevin ſhould be reſtrained, and con- 


fined him to his remedy under the commiilion. 


(G) Rule as to compoſitions, 
Movember the 6th 1740. 


Spurret v. Spiller. 


Caſe 35. 

9 plaintiff in this cauſe being upon an agreement with his , E 

creditors in general, for a compoſition of fix ſhillings in the an agreement 

pound, the defendant, one of the creditors, would not conſent to it, for a compoſi 

unleſs the plaintiff would give him a bond for the reſidue of his debt Hedi. ? 

over and above his ſhare of the compoſition. tors, who 

The plaintiff, in order to extricate himſelf out of his difficulties, did would not 
give a bond to A. in truſt for the defendant. _ . 

The compoſition money has been paid to the reſt of the creditors, bond for the 


end likewiſe to the defendant, who has brought an action on his bond 3 * * 


g s 2 4 above his 
in the name of the truſtee, and notice of trial is given for the 14th compoſition; 
inſtant, ſuch a con 
| Mr, Charles Clarke moved for an injunction to ſtay proceedings at 3 * 
m wy, * hearing of the cauſe in this court. the expreſs 
or ( ancel . ini p 102 words of the 

bor : Take the injunction upon giving judgment, and "een, 


a releaſe of errors, it being a caſe very proper to be conſidered ; for the ſecond, 


ſuppoſe a creditor upon a commiſſion of bankruptcy taken out, enters ſeems to be 
| | . within the 


E - unto reaſon and de- 


ſign of tue act. 


106 Bankrupt. 
into a private agreement with the bankrupt to ſign his certificate 
upon his promiſe or contract to pay this creditor's whole debt, in con: 
fideration of his ſigning the certificate, there is no doubt but ſuch 3 
contract would have been void by the expreſs words of the ſtatute of 
the 5th of the preſent King. | 

The queſtion is, Whether ſuch an agreement as in the preſent cafe, 
though clearly out of the act of parliament, is not within the rea- 
ſon and defign of the act, and the very miſchief that is expreſsly con. 
demned by it, and endeavoured to be remedied ? For this is not only 
prejudicial to the bankrupt, but may be hurtful to the creditors jn 
general, becauſe a perſon who has a compoſition on foot may (by 
entring into a contract to pay the whole debt to one or more ob. 

ſtinate creditors, as a conſideration of their promiſing not to appear, 
or not to oppoſe the compoſition.) deceive the bulk of the creditors, 
who imagine the debts ſtanding out againſt his eſtate are not ſo nu- 
merous as in fact they are. | 


(H) Rule as to creditozs, 
Auguſ} the 6th 1740. 
Ex parte Banks. 


Caſe 57. Joint commiſſion only taken out againſt two partners; the peti- 
4& heed ants: tioner a bond creditor to whom the bankrupts were jointly and 


tor, to whom ſeverally bound, he may make his election to come upon the joint, or 


—— ſeparate eſtate; if upon the former, he cannot come upon the latter 
and feverally (and ſo vice verſd, for the ſurplus of the debt, till the creditors of the 


bound, may ſeparate eſtate are firſt ſerved, 


make hiselec- Lord Chancellor founded his order upon this reaſoning, becauſe the 


againſt the bond creditors-might have brought a ſeparate action at law againſt 


1 each of them, and might have had likewiſe ſeparate executions, but 
— — could not have levied his debt upon both the eſtates at the ſame time, 


both, except but only for the deficiency, where ene eſtate was not ſufficient to ſa- 


for the defici- +; 
andy inf of. tisfy the Whole. 


ter the other 
creditors are 


. April the 2oth 1741. 
Cooper and others ver/. Pepys and others. 


Caſe-58. W LLIAM REEVES gave notes payable to Moſes Andres 
8 to the amount of 4500 J. Andrees indorſes them over to 
meeting of ſeveral perſons, and then goes beyond ſea, with the greateſt part of 
creditors 4 his effects, and becomes a bankrupt; the indorſees come upon Reeves, 
proper 2 the drawer for the money due upon the notes, who being unable to 
ſows do not pay them, becomes a bankrupt likewiſe. 

3 the majority in value who are preſent have a right to bind thoſe who are abſent. 


The 


The affignees under Reeves's comtniſſion (of whom two wete note 
creditors) give notice purſuant to the act of the 5th of George the 
ſecond, that there would be a meeting of the creditors under Reeves's 
commiſſion, in order to accept of a compoſition from the agents of 
ndrees. 
* of Reeves's creditors met accordingly, and it was agreed to 
accept 6s. in the pound for the debts due on thoſe notes, and to ex- 
ecate a releaſe to Andrees upon thoſe terms; and a proper authority 
in writing, ſigned by all the creditors preſent, was given to the de- 
fendants the aſſignees to compound with Andrres, who on the 5th 
of September 173 5. executed a releaſe accordingly to Moſes Anarees 
on payment of the compoſition aforeſaid. | 

The plaintiffs who are creditors at large of William Recves, in lefs 
than four months after the iſſuing of the commiſſion of bankruptcy 
againſt him, prefer a bill in Chancery, to which the aſſignees are 
made defendants, ſuggeſting it was a fraud in them to agree to this 
compoſition, and that they conſulted nothing but their own private 
intereſt, as being creditors by indorſement of ſome of Anarees's notes. 

Lord Chancellor: I do not fee any thing fraudulent in the conduct 
of the aſſignees, for they have done every thing which the act of pat- 
liament preſcribes on mcetings for a compoſition of debts, and if tome 
of the creditors do not think proper to come, 'tis their own fault, and 
thoſe who are preſent have a right to bind the whole, if the majority 
in value at the meeting are of opinion to ſign the compoſition. 

But with reſpe& to the bill itſelf, ſo far as relates to the ati:gnees of 
Reeves, I diſapprove of it extremely, becauſe it is an attempt to make 
the court judges in what manner the eſtate and effects of a bankrupt 
ſhould be diſtributed, before the expiration of 4 months from the date 
of the commiſſion, whereas the act allows the aſſignees a complete 
4 months from the iſſuing of the commiſſion to make a dividend ; fo 
that it is abſolutely changing the method. chalked out by the act, and 
ought to meet with the utmoſt diſcouragement. 

His Lordſhip therefore ordered the bill to ſtand diſmiſſed as againſt 
the aſſignees of Reeves, with coſts to be taxed. 


A doubt aroſe, whether the creditors who had accepted a compoſi. Where draw. 


tion of fix ſhillings in the pound for their demands on Andrees, might erf n 


notwithſtanding prove their whole debt in the commiſſion againſt both become 
Reeves? At firſt Lord Chancellor ſeemed to think they might Kill prove bankrupt. and 


2 . . . he redit 
their whole debt, but upon looking into two caſes in 2 Vins. 89 *, jive received 


the firſt, ex parte Ryſwicke, before Lord Chancellor Macclesfield ; the a dividend of 


| 68. under the 
commiſfion againſt the indorſer, they can only prove the remaining 148. under the comniiſion againlt the drawer. 


Ex parte Ryſwicke, 2 Mint. 89. A. drew a bill payable to B. on C. in Helland, 
for 1001, C. accepts it, afterwards A, and C. become bankrupts, and B. receives 
401. of the bill out of Cs effects, after which he wanted to come in as a creditor for 
the whole 1001. out of A.*s effects. B. permitted to come in as a creditor for 604. and 
the maſter directed to fee whether the other 401. was paid out of A.'s effects in C. “s 

nds, or out of C.s own effects; if the latter, then C. is a creditor for this 401, alſo, 
but if out of A. s effects, then 40 J. of the 1001. is paid off, 

: : 2 


ſecond, 
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ſecond, ex parte Lefebere 407, before Lord Chancellor King, he al- 


tered his opinion, and was very clear that the 6s. muſt go in diſ- 
charge of ſo much of the debt, and that they could only prove the 
remaining 14 5, under Reeves's commiſſion. 


Auguft the 13th 1742. 
Ex parte Whitchurch. 
Vide under the Diviſion, Rule as to Aſſignees. 


Auguſt the 1ſt 1744. 
Ex parte Simpſon and others. 


Vide under the Divifion, Commiſſion and Commiſſioners. 


December the 22d 1744. 


Ex parte Simpſon and others: 


Vide under the ſame Diviſion. 


October the 26th 1745. 


Ex parte Kirk. 


Caſe 59. 2 under a commiſſion of bankruptcy againſt Ovie, being 
B. a creditor indebted to the petitioner in 79/. drew a note on the aſſignee 


par aig of the commiſſion as follows : Pray pay to Kirk or order the ſum 


791. draws on of 791. out of my ſhare of the dividend hereafter to be made under tle 


the aſſignees 
for mat fom, Commiſſium againſt Ovie. 


payable to K. The aſſignee accepts it by parol, but before any dividend he be- 


or order, out comes a bankrupt himſelf; the creditors under his commiſſion inſiſt, 


B. s thare of | : 
de die dend that Kirk ought to come in pro rata only, for that it was not a legal 


to be made, aſ acceptance. 

ſignee 2 epts Ly | 

it by parol, but before any dividend becomes a bankrupt himſelf, X. inticled to the whole 79 J. and not 
obliged to come in pro ratã only, under the commiſſion againſt the aſſignee. | 


+ Ex parte Lefebere, 2 NVms. 407. A. gives a promiſſory note for 2007. payable to B. 
or order. B. indorſes it to C. who indorfes it to D. A. B. and C. become bank- 
rupts, and D. receives 5s. in the pound on a dividend made by the ailignees of ” 
ſhall come in as creditor for 150. only out of B.'s effects. 


4. Lud 
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Lord Chancellor : Though this is not a legal bill of exchange at 
law, yet it is good in equity, the petitioner having paid a valuable 
conſideration for it, and it was a lien upon the effects of Ovre as ſoon 
as they came to the aflignee's hands, and is like the caſe of a bond 
aſſigned by a perſon before he becomes a bankrupt, which is a good 
aſſignment in equity, and the aſſignee thereof is intitled to retain the 
bond againſt the creditors under the commiſſion, 

His Lordſhip directed the 79 J. to be paid to the petitioner. 


March the 13th 1737. 
Twiſs v. Maſſey. 
Vide under the diviſion, Commiſſion and Commitſfoners. 


Tune the 4th 1746. 


Ex parte Botterill. 
| Caſe 60. 


HE bankrupt borrowed 100%. upon bond of the petitioner, a Where a 
near relation; the petioner had arreſted him on this bond, and bankrupt is in 


s ' 5 ion for 
charged him with execution, and had another demand for a year's EET os 


rent. the judgment 


The petitioner would not waive his execution upon the bond debt, eee 
and yet offered to prove the debt for rent under the commiſſion; but him of * 
the commiſſioners refuſed to admit him, unleſs he would waive his find nature, 
execution, 8 2 
Upon this he petitions to be admitted a creditor for the rent. commiſſion, 
Lord Chancellor : I think it a hard caſe upon the bankrupt, but as mn yr 
the debts are intirely diſtin, I think he ſhould be allowed to prove, r 
notwithſtanding he refuſes to waive his execution. execution up- 
But upon looking into the petitioner's affidavit, and finding it de- on OPEN. - 
fective, as he did not ſwear to the time when the bankrupt com- 
menced tenant, he diſmiſſed the petition, and ſaid at the fame time, ; 
that he was ſatisfied this debt was an after-thought, and trump'd up | 
merely to perſecute the bankrupt by keeping him in gaol, and there- | i 
fore recommended it to the petitioner's attorney to make it up, and MF 


releaſe the bankrupt from his confinement. 


December the 20th 1750. 


Ex parte Wildman. 
| | Caſe 61. 
J Ord Chanceller : The preſent petitioner was creditor of a bankrupt, Th. petition- 


who had given him bills of exchange on Vanvillen, and others in 2 wading | 
of a bankrupt, 


Who gave him beſides bills of exchange on merchants in Holland, that made themſelves liable by acceptance. 
Ff Holland, 
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Holland, who made themſelves liable by accepting them, and after. 
wards failed and compounded with their creditors. 
So that the petitioner had two perſonal ſecurities, 
Conſider it in the common caſe, abſtracted from the caſes of bank- 
rupts. 
As oblige Suppoſe ſeveral obligors, the obligee may have ſeveral actions againſt 
may have ſe- them all, ſeveral judgments too, and ſeveral executions ; but he ſhall 
veral * not levy more than one ſatisfaction for his debt; if he does, courts of law 
x ray "bot will ſtep in. The ſame in bills of exchange, actions, &c. lie againſt 


ſhall not levy drawer and all the indorſers, but only one ſatisfaction for the debt. 
more than one | | 


latisfaction for his debt. 


AG So under commiſſions of bankruptcy, the creditor is intitled to 
dome under a come under the commiſſion againſt all the obligors, drawers, &c, and 
commiſiion ofthis is not a preference given to ſuch a creditor, but a benefit he i; 
bankrupt a, intitled to at law, upon all his ſecurities, till he is compleatly ſa- 
gainſt all the o- . 

bligors, draw- tisfied. There are two perſons at ſtake for this debt, one of them 


ers of notes, a bankrupt, and the other has made a compoſition of 105, in the 


&c. till he 1s 

compleatly ſa· P ound. 
tied. 
1 The petitioner had received nothing under the compoſition at the 
the commiſ. time he proved his debt under the commiſſion of bankruptcy, and 


ſion for his therefore admitted a creditor for the whole. 
whole debt, 


and before a dividend receives 2 3. 64. in the pound, under a compoſition of the acceptors of the bills. 


But before a dividend he receives two ſhillings and ſixpence in the 
pound under the compoſition of the acceptors of the bills. | 
The commiſſioners in the commi ion of bankruptcy direct he ſhall 
be paid his dividend, after deducting what he had received on the bill; 
of exchange, 
The aſignees The aflignees ſay he ſhall be paid a dividend only on the ſum left 


inſiſt, he ſhall after deducting the two killings and ſixpence. 
be paid a divi- 


dend on the ſum left only, after deducting the two ſhillings and ſixpence. 


But this would be taking away from a man the double ſecurity he 
had, and which he may make ule of in law and equity, till he is fa- 
tisfied his whole debt. 

But as the As this compoſition was not paid him till after his debt proved, he 
eee ver F ſhall receive a dividend on the whole debt, and ſhall account here- 
All afrer the after for what he has received, or ſhall receive on the bills of ex- 
debt proved, change; and this will not be any prejudice to the eſtate, for if he 
poker glei. receives more from thoſe bills of exchange than will anſwer twenty 
dend on the ſhillings in the pound, he ſhall account to the aſſignees for ſuch ſur- 
whole ſum. lus. | 


Ordered therefore the petitioner to be let in to a dividend cn bis 
whole debt pro ratd with the other creditors, 


Vide ante, p. Mr. Clark for the aſſignees cited the caſe of Cooper verſus Pepys, to 
. ſhew that the court would not admit a perſon who had received 2 


dividend 
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dividend of fix ſhillings againſt the drawer, to prove more than the 
remaining fourteen ſhillings as a creditor under the commiſſion 
againſt the indorſee. 

Lord Chancellor aid, this differed from that caſe, becauſe the cre- 
ditor there had received the benefit before he had attempted to prove 
his debt againſt the indorſee under the commiſſion. 


March the 28th 1751. 


Ex parte Child : In the matter of Cuff a bankrupt. 


HE petitioner prays, he may for himſelf and the reſt of the Caſe 62. 

pariſhioners of St. Dunſtans in the Yeft, be admitted a credi- ciꝶ had been 
tor, under the commiſſion againſt John Cuff a bankrupt, for the ſum for ſeveral 
of 869/. 86. 1d.-the ballance of the money had and received by 18 
John Cuff from the ſaid pariſhioners. kad wer for 


the pariſh of 
St. Dwftans in the We, and at the iſſuing of the commiſſion owed upon the ballance 928 J. 11 -, to the 
chamberlain of London. 


The bankrupt was duly appointed collector of a re- aſſeſſment of An inhabitant 
the land tax for 1747. for the firſt diviſion of the ſaid pariſh, and nada 
ſince of the whole land tax for years 1748, 1749, and 1750. and as creditor, and 
ſuch received of the ſeveral inhabitants for the land tax and window 1 = 
duties ſeveral ſums of money, amounting in the whole to 3391 /. 105. Pienfelf and 
and hath only paid to the chamberlain of London 2522 J. 15. IId. the teſt of the 
which left the ballance aforeſaid. — 

Mr. Green for the petitioning creditor ſaid, the only doubt was, 

Whether the commiſſioners according to the form of depoſitions of 
debts could ſuffer one inhabitant to ſwear, that neither he or any 
other of the inhabitants had received any ſecurity or ſatisfaction. 

Lord Chancellor thought in this caſe, one inhabitant might prove 
for himſelf and the reſt of the pariſhioners, and ordered it accord- 
ingly, becauſe he might ſwear that neither he, or the reſt of the pa- 


riſhioners to his knowledge or belief had received any ſecurity or ſa- 
tstaction, 


November the 2d 1 754. 


Ex parte Peachy. 


A Commiſſion of bankruptcy taken out in 1739. the bankrupt Caſe 63. 


dead, and the aſſignee alſo dead, and now at the diſtance of where a per- 


= ; ſon ſlays till 
a bankrupt and the aſſignees are dead, and 15 years after the date of the commiſſion, applies to be admit- 


nk. — the court on theſe circumſtances, and in gonſideration of the length of time, will diſmiſs the 


3 15 years 
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ditors, that this is an unfavourable application, eſpecially as it refts 
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xc years, the petitioner applies to prove a debt which depends u 
— Aon ſaid to be fortled dees him and the — 3 my 
What the petitioner attempts to ow is over and above his debt 
for rent. Upon the 26th of December 1739. the goods being on the 
premiſſes he made a diſtreſs for rent, the bankrupt was the only 
rſon who knew what was received under the diſtreſs, and it was 
admitted by the petitioner himſelf it exceeded the appraiſement ; and 
the bankrupt being dead, it was inſiſted by the counſel for the cre. 


upon the oath of the petitioner, that he was a ſtranger to the divi- 
dend made under this commitiion till 1745, and taking into con- 
ſideration likewiſe, the great length of time ſince the ſuing of the 
commiſſion. | | 

Lord Chancellor : The queſtion is, Whether there is ſufficient dif. 
cloſed in this caſe to warrant me in making an extraordinary order to 
admit the petitioner a creditor under this commiſſion, . 

The court, to be ſure, is very liberal in admitting perſons to divi. 
dends, but the preſent application ſeems to be of a very unreaſonable 
nature. 

The commiſſion iſſued as long ago as the gth of February 1739: 
the account made up between the petitioner and the bankrupt the 
13th of December before, which ſhews they were very amicable then, 
and yet upon the 26th of the ſame month, the petitioner is ſo ad- 
verſe as to take a diſtreſs, This is very extraordinary, the arrears of 
rent for 13 years amounted to 400 J. levies upon the diſtreſs 260 /. 
being about five eighths of the ballance of the account; his ignorance 
is not of the commiſſion, but of the dividend only; lies by for fifteen 
years without taking one ſtep, and after the bankrupt is dead, and 
the aſſignee, who might give ſome account of this tranſaction, is 
likewiſe dead, applies to be admitted as a creditor z ſo that taking it 
altogether, it ſtands upon very ſuſpicious circumſtances. 

The creditors under the commiſſion will not receive above nine 
ſhillings in the pound, the petitioner has had under the diſtreſs a large 
ſum, of which he has been making intereſt, and is much better off 
than any other creditor. | 

Upon all the circumſtances of the caſe, I am of opinion he ought 
not 2 be admitted a creditor; and therefore let the petition be diſ- 
miſſed. 
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(1) Contingent debts. 
December the 23d 1740. 


Ex parte Elizabeth Greenauaye In the matter of Ed- 
| ward Greenaway a bankrupt, 


DAR D Greenaway previous to his marriage with the = ea 
7. tioner gave his bond to the petitioner's father in the penalty of huſband be. 


600 J. in truſt, that if the marriage ſhould take effect, and the fore marriage 
petitioner ſhould ſurvive Edward Greenaway, and if he ſhould before his CO. 
death by will or otherwiſe give or leave the petitioner zool. in goods or the penalty of 
cther perſonal or real eſtate, ſo as the ſame ſhould be paid by his execu- 600 = _ 
ters or Mans immediately after his death to the petitioner, without any r eyment of 
claim by any perſon or perſons whatſcever, then the bond was to be void. 3001. to ler 

| in caſe ſhe 
ſurvived him; be has a commiſſion of bankruptcy taken out againſt him, and dies in ten days after. The 
court thinking it a doubtful caſe, whether ſhe ſhonld or ſhould not be admitted a creditor, did not give an ab- 
ſolute opinion; but on aſſignees conſenting ſhe ſhould come under the commiſſion for 1 50 J. ordered her a di- 
vidend accordingly. 


In May 1731. the marriage was had between Edward Greenaway 
and the petitioner, and on the 17th of September laſt a commiſſion 
of bankruptcy iflued againſt Edward Greenaway, whereupon he was 
declared a bankrupt, and on the 23th of September following, the 
bankrupt died inſolvent, before any diſtribution of his eſtate, and the 

etitioner has ſince duly proved the bond before the commiſſioners, 

t the aſſignees refuſe to make any dividend to the petitioner. 

She therefore prays, as the huſband made no other proviſion for 
her in his life-time, that ſhe may be let in to receive her dividend, 
jr the bankrupt's eſtate and effects in equal degree with the other 
creditors, 

The counſel for the petitioner inſiſted, that though it was a contin- 
gent debt, yet the foundation of it was the bond, and therefore not- 
withſtanding the contingency has happened fince the bankruptcy, yet 
the wife was intitled to prove the debt, as well as any other creditor. 

The Attorney general who was counſel for the aſſignees, inſiſted The ſtatute of 
the petitioner is not within the ſtatute of the 7 Geo. 1. cap. 3 1. as it 7 C0. 1. cap. 
is not a debt that will at all events become due at a future day, and O_o 
uncertain whether it can ever take place, and relied upon the caſe of torsat a future 
Tully v. Sparks, 2 L. Raym. 546. where, it being likewiſe uncertain _ nin. 
whether the bond in that caſe would ever become due or not, being 1 
not to take place except upon two contingencies, which had not comingencies 
both happened at the time of the act of bankruptcy committed, it 1 4 
was impoſſible to make ſuch abatement of the five per cent. as the at the 5 of 


act directs, and therefore the court of King's Bench unanimouſly held che se of 


the bond was not within that act. — 


Go Lord 


Lord Chancellor: The queſtion is, Whether this is not a debt he. 
come due before the eſtate. is diſtributed, and it would be the hardeſt 
caſe in the world, if ſuch a perſon ſhould not be admitted a creditor 
before the eſtate is divided away. | * | 

The penalty in an obligation is debitum in prafenti, and the con- 
dition only ſuſpends it, ſo that it is looked upon as a debt fro 
time of the execution of the bond. 3 

There are great variety of determinations in the books, and there. 
fore I defire that one counſel of a fide may ſpeak to it, on the next 

day of petitions, unleſs the creditors at a meeting for this purpoſe, 
will agree to give a ſum of money to this poor woman, in lieu of 
her ſhare upon the dividend of the bankrupt's effects. LR 
I be petition was ſet down again in the paper of petitions of the 
24th of January 1740, when it appeared that the reſt of the credi. 
tors, ſince the hearing of the petition before Chriftmas, had come to 
An agreement, to let in the wife of the bankrupt as a creditor. for.1 50/, 
i oh Calf of the bond debt only, and that it was acquieſced under by the 
„ n 
All-the.caſes. Lord Chancellor : T am very glad you have compromiſed it, for it 
— 2. is a matter attended with great difficulties, and there has not been 
Hom, 546. one Caſe ſince Tully and Sparks in the court of King's Bench, but 

have been de: what has been determined expreſly againſt a contingent intereſt,  _ 
termined on. The diſtinction taken in this court has been between a; truſt for 
ringent inte- the wife, and a bond abſolutely given to the wife herſelf before mar- 
relt. riage upon a contingency of her ſurviving the huſband : This is ma- 
terially different from a truſt, becauſe there a perſon who comes for 
equity muſt do equity, as in the caſe of Holland v. Culliford, 2 Vern, 

02 | 


Ihe moſt material caſe to the preſent purpoſe is, ex parte Caſwell, 
ex parte Cazald, ex parte Ae 2 Wil : 77 5 1 N ef on 
marriage gives a bond ta a truſtee to ſecure a thouſand pound to a wife, 
if ſhe ſurvived bim; the trader becomes a bankrupt ; this debt not to be 
allowed ; nor any reſervation to be made for it; nor. ſhall it flop the di- 
ftribution, in regard it may never be a debt: But if the contingency 
happen before the bankrupt's eflate be fully diſtributed, ſuch cregitir 

all come in under the commiſſion. 8 
His Lordſhip, without giving any opinion abſolutely, one way or 
the other, ed the petitioner to be admitted a creditor under the 

. commiſfien, for the ſum of 1501. (the aſſignees conſenting thereto in 

court) in full of her demand mentioned in the petition, and that ſhe 
Should be paid a dividend in reſpect thereof, in equal proportion ib 
the other creditors of the bankrupt. wy OS 
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13 U. 
2 Ex Parte Groome. 


NV articles previous to the marriage of the petitioner, the huſ- Caſe 65. 
band covenants to leave his wife 600 J. on the contingency of A buſband 
ſurviving him; 'a commiſſion of bankruptcy is taken out againſt the b ide 
ay <0} go? 2 « #, S. previous to 
huſband, who dies before any dividend is made: The petitioner at- marriage, co- 
tempted to prove the 600 J. as a debt before the commiſſioners, but venants to 4 
they refuſed her, and therefore applies now by petition to be admit- 3 SS 


ted a creditor for the 600 /. hs rote 
Mt. Solicitor general for the petitioner cited 2 Vill. 497. intitled bn: be ve- 
er parte Caſwell, &c. to ſhew, that though the debt was contingent, unt, and dies 


» rupt, and dies 


when the obligor became a bankrupt ; yet if the contingency hap- before any di- 


— — = 


before the diſtribution made, then ſuch contingent creditor nden made, 
ſhould come in for his debt; fo if ſach contingency had happened 


the law now 


before the ſecond dividend made, the creditor ſhould come in alſo ſtands, cannce 
for his proportion thereof, though after the firſt dividend. — — 


Mr. Talbot of the ſame fide ſtated, that the petitioner married a commiffon 


in 1742. and brought 600 J. fortune; the huſband ſoon after be- agzin!t the 


comes a bankrupt, and her money has contributed to ſatisfy his cre- * 
ditors : Inſiſted this is a debt ariſing on a conſideration prior to the 
act of bankruptcy, and as the huſband is now dead, the debt may 
be faid to have a relation to the day of the contract. 


Mr. Attorney general for the aſſignees infiſted, that under the act 
of parliament of the 13 Eliz. cap. 7. no perſon can be intitled to a 
diſtribution but who is a creditor at the time of the commiſſion iſſued, 
and the commiſſioners are thereby directed 79 order the ſame for 
true ſatigfaction and payment of the 8 E 

The ftatute of the 5th of George the 2d cap. 30. in a clauſe re- 
lating to certificates, ſays, ** That ſuch bankrupt, who after obtain- 


ing thereof ſhall be taken in execution or detained in prifon on 


* account of any debts due or owing before he became a bankrupt, ſhall 
de diſcharged out of cuſtody on ſuch execution, &c.” 

But if the conſtruction of this act ſhould be that the bankrupt 
is liable to contingent debts that become due after the bankruptcy, 
and then he is not diſcharged, ſuch a conſtruction would intirely 
overturn this act of parliament. | 

The judges were of opinion, in a caſe upon the conſtruction of 


the old acts of parliament relating to bankrupts, that a creditor 


whoſe debt was contracted before, but did not become due till the 
act of bankruptcy committed, could not take out a commiſſion; but 
on an appeal afterwards to the houſe of Lords, it was there deter- 

mined otherwile, 
He cited the caſe ex parte Smith, the 23d of January 1741. in 
which a contingent creditor, who applied to be admitted to * 
is 
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payable, but the only doubt was, Whether they might come in be- 


diſtinction ex parte Caſwell has been controverted. 


and a covenant, and that there is no clauſe in any act of parliament 


ſhould, within one month after the petitioner's death, pay to 


< two truſtees, in truſt after the death of the ſurvivor of petitioner 


«© pointment, to the petitioner, his heirs, executors or adminiſtrators. 
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his debt, was denied by the court, and another caſe, ex parte King, 
January 1742. where it was alſo denied, | 

Mr. Solicitor general in his reply ſaid, that theſe two caſes were 
not abſolutely determined, and there is no one caſe where lord King's 


He inſiſted that the caſes make no diſtinction between a bond 


which confines the diſtribution to creditors only at the time of the 
bankruptcy committed, or excludes creditors whoſe contingent debts 
take place before diſtribution, 

Before the ſtatute of the 7 Geo. 1. cap. 31. he ſaid, there was no 
doubt at all but the creditor might come in when the debt became 


fore; therefore to remedy this inconvenience of the effects being di. 
vided away before ſuch creditor could come in, the act enables them to 
prove their ſeveral ſecurities before they become payable. 

Lord Chancellor ordered it to ſtand over till this day, that he might 
give his opinion at the ſame time upon another contingent caſe ex 
parte Wincheſter, which came on two days after the caſe ex parte 
Groome. | 

The ſtate of the caſe ex parte Wincheſter. 

Previous to the marriage of the petitioner with Eligabeth Grant, 
daughter of the bankrupt, ** by an Indenture dated the 2d of Jul 
'« 1739. made between the petitioner of the one part, and bn 
« Grant the bankrupt, and Elzabeth the petitioner's wife of the 
* other part, reciting the then intended marriage between the pe- 
«© titioner and Elzabeth, and that John Grant had before the exe- 
<* cution of the indenture paid the petitioner 500 J. and by a bond 
e dated the ſame day ſecured 1000 J. more to be paid to the peti- 
e tioner, his executors, adminiſtrators and aſſigns, within 12 months 
* after the death of the ſurvivor of John Grant and Barbara his wife, 
* together with intereſt for the ſame at 4/, per cent. per. ann. by 
*« equal half yearly payments, which 500 J. then paid, and 1000/1. 
* ſecured to be paid, was declared to be in full for the wife's por- 
« tion: It was agreed, and the petitioner covenanted with cbr 
© Grant, that the petitioner's heirs, executors or adminiſtrators 


« John Grant, his executors or adminiſtrators, the ſum of 2000/7. 
< to be placed out at intereſt for the petitioner's wife, and the iſſue 
aof the marriage; and it was alſo agreed, that the 2000 J. and the 
<« 1000/7, when due, ſhould be placed out at intereſt in the names of 


« and his wife, to diſtribute the 3000 J. among the children in 
* ſuch proportions as the petitioner and his wife ſhould direct, 
and for want of ſuch direction, in truſt to divide the ſame be- 
< tween ſuch children equally, and in caſe there was no iſſue of the 
„marriage, to pay 1000 J. part of the 3000 J. to ſuch perſons as 
< the petitioner's wife ſhould appoint, and for want of ſuch ap- 


2 The 


The marriage was accordingly had between the petitioner and Eli- 
dabeth Grant, and there was iſſue of the marriage living three child- 
ren. Tobn Grant regularly paid the intereſt of” the bond to the 25th of 
December laſt, but no payment had been ſince made, and the condi- 
tion of the bond was broken by the non-payment of the intereſt, which 
became due to the petitioner on Midſummer day. 

In April laſt a commiſſion of bankruptcy iſſued againſt John Grant, 
and he was thereon declared a bankrupt, and aſſignees choſen, but no 
dividend yet made of the bankrupt's eſtate, and the petitioner has 
applied to the commiſſioners to be admitted a creditor for the ſaid ſum 
of 1000/. but ſuch ſum not being payable till after the death of Jah 
Grant, and Barbara his wife, the commiſſioners refuſed to admit the 
petitioner a creditor; and therefore he preferred his petition 0 be ad- 
mitted a creditor for the principal ſum of 10001. and that the dividends 
thereof might be laid out in the purchaſe of South Sea annuities, for the 
benefit of the petitioner, his wife and children; and alſo prays to be ad- 
mitted a creditor under the commiſſion for 201. being the half year's 
intereſt due on the bond at Midſummer laſt. 

Lord Chancellor : Theſe are ſometimes caſes of value ; more often 
caſes of hardſhip and compaſſion, It were to be wiſhed that they 
were provided 15 by act of parliament, and I hope ſome gentleman 
who hears me, will conſider how to rectify this by ſome future ſtatute, 

There have been a great many caſes in this court upon this point; 
ſome where a huſband before a marriage has contracted with truſ- 
tees for the wife, to pay a ſum of money in his life-time for her be- 
nefit, / ſhe ſurvi ves, and if ſhe dies, for children; and if no children, 
for the benefit of the huſband. 

There have been other caſes where the time of payment does not 
ariſe, till the contingency takes effect after the death of the huſband. 

And there have been other caſes, where the father of the wife has 
entered into a covenant to pay a ſum of money after the death of Hin. 
ſelf and his wife, and intereſt in the mean time, which is the preſent 
caſe, ex parte Wincheſter, and other caſes like that, ex parte Groome. 

They will fall under very different conſiderations, and I will give 

my opinion upon all of them. 
If a huſband becomes a bankrupt after a breach of payment to 
truſtees, they have always been admitted creditors upon equitable 
terms, and the court has taken care that tne intereſt of the money 
{hall be paid to the creditors under the commiſſion, during the life of 
the huſband, and the principal ſecured to the wife, in cafe ſhe ſur- 
vives her huſband. 

If judgment had been given at law by the huſband for this ſum, tis 
a debt notwithſtanding the defeazance, and the truſtees would have 
been admitted as creditors, though the terms of the bond itſelf be 
otherwiſe. « 

As to Winchefter's caſe, where the father of the wife bas given a bond 
70 the huſband to pay him the principal ſum of 10001. after the death of 
bimſelf and his wife, and intereſt at 4 per cent. by half yearly payments 
en the mean time. Upon what terms ſhall the party be relieved againſt 
II h the 


” Bankrupt. 


the penalty? Why upon paying what is in conſcience due out of the 


CY 


re was clearly a breach of the condition of this bond before the 

| bankruptcy, for the half year's intereſt was become due at Chriſſina, 
but not paid till the roth of January, and therefore not being paid 

at the day. the penalty was forfeited at law. | | 

It has been aid, it turns upon the act for the amendment of the 
law the 4th and 5th of Q. Anne, cap. 16. ſec. 12. That when an 
action of debt is brought upon any bond, which hath a condition or 
e defeazance to make void the ſame upon payment of a leſſer ſum, 
«, at A day or place certain, it the obligor, his heirs, executors, or 
, adminiſtrators, have before the action brought paid the principal 
and intereſt due, though ſuch payment was not made ſtrictly ac- 
* cording to the condition or defeazance, yet it may be pleaded in 
bar, and ſhall be as effectual as if the money had been paid at 
the, day and place according to the condition, and had been ſo 
* pleaded.” 

Before this act of parliament, the bond was forfeited if not paid at 
the day. At a day or place certain, are material words: This is a new 
defence, and a new plea given by the act of parliament ; and there. 
fore the common way of pleading is, that all intereſt was paid before 
action brought. | 

But this is not a bond with a defeazance for the payment of a leſſer 
ſum at a day certain, for here the principal is to be pc nun- 
certain time; for it is to be paid within a twelve-month after die bath 
of the ſurvivor of father and mother. It is not therefore a bond 
within the deſcription of the ſtatute, nor did the act of parliament in- 

| tend to comprehend bonds of this nature. T7 25 
A bond pay- For ſuppoſe a bond payable at inſtallments, the obligee gets judg- 
able at inſtall- ment on the whole penalty, upon a breach of payment at the firſt 
8 inſtallment; why, even a court of law would in ſuch caſe act equit- 
breach of pay- ably, for upon the obligor's applying to the court there, and offering 
me. to pay the money due at the inſtallment, and agreeing to let the judg- 
ment, gets ment ſtand as a ſecurity for the reſt, they will relieve the party, on 
judgment on payment of the money then due and coſts. 
the whote P*- If this caſe is not within the act of parliament, then it comes within 
naltyz'on pay g 
ment of the the conſtruction of the other two heads of caſes, and Mr. Winchefter 
ee e Ought to be admitted a creditor. 
A court of lay On the 4th ſet of caſes, which is Groome's, I am of opinion (though 
will relieve I am ſorry I muſt go on ſuch niceties) that he cannot be admitted a 
the obligor. creditor ; in all the other caſes here was a remedy at law before ſuch 
time as the act of bankruptcy was committed, or commiſſion taken 
out, but here there was not. | 
The eaſe ly AS to the caſe that has been mentioned, ex parte Caſwell, Gc. tis 
parte Caſwell, barely an opinion of Lord King, and not the caſe in judgment ; but 
Sc, wasan he did cbiter declare his opinion only. My Lord Talbot afterwards 
. pode doubted of Lord King's opinion; and in a caſe before me ſince, I have 


King's only, differed from him intirely, and fee no occaſion to alter my opinion. 
and not the 3 T 


caſe in judg- 
ment. 


he queſtion turns on the new, act of 1 of the 5th of 
George the ſecond, cap. 3o. ſec. 7. I thin that the privilege of cre- 

ditors to come in, and bankrupts to be diſcharged from debts, is co- 

extenſive and commenſurate, and very equitable: for it would other- 

wiſe make an inequality among the creditors, for a creditor, whole © 

debt was due before the taking out of the commiſſion, ſhall perhaps 

have no more than 5s, in the. pound, and this Ereditor, whoſe debt 

was not due till a ſecond diſtribution, ſhall come in for as much as the 

other creditor, and likewiſe have a remedy open to him for the reſt 

againſt the bankrupt. 85 

For the words of the 5th of George the ſecond are, And every ſuch 
bankrupt ſhall be diſcharged from ſuch debts as ſhall be due and owing 
at the time of the bankruptcy ; ſo that this would be a glaring in- 
juſtice againſt the creditors at the time of the commiſſion taken out. 

Commiſſioners very rightly declare a man a bankrupt only before 
iſſuing the commiſſion, without 1 any preciſe time. 

The clauſe relating to mutual credit, ſec. 28. ſhews plainly the 

act intended to confine it to creditors at the time of the commiſſion, 
„That where it ſhall appear to the commithioners that there hath 
* been mutual credit given by the bankrupt and any other perſon, 
* or mutual debts between the bankrupt and any other perſon, at ary 
time before ſuch perſon became bankrupt, the commiſſioners, &c. 
« ſhall ſtate the account between them, &c.” 

I will put this caſe : Suppoſe a debt due from Mr. Groome to the 7. a debtor to 
bankrupt before his bankruptcy, and that the bankrupt owed him a debt 4 oj 
on bond upon a contingency that took place after the bankruptcy, and l 
before the final dividend, would it not be a great hardſhip upon the and creditor to 
reſt that ſuch creditor ſhould be at liberty to ſet off? OW r 

To go a ſtep further. By the ſtatute of the 7th of George the firſt, ar 
can. 31. it is enacted as follows, that All and every perſon or place after the 
<. perſons, who now are or ſhall become bankrupts, ſhall be diſ- . 
charged of and from all and every ſuch bond, note, Cc. and liberty to ſet 
* thall have the benefit of the ſtatutes now in force againſt bank- - 8 
rupts in like manner to all intents and purpoſes, as if ſuch ſum of ;, mutual cres 
7 _— had been due and payable before the time of his becoming di. 

* dankrupt.” 5 

In Tui v.. Sparks, Lord Raymond, 2d vol. 1546, there were two 
contingencies, and as both had not happened at the time of the act of 
bankruptcy, it being uncertain whether the bond would ever become 
due ar not, it was impoſſible to make ſuch abatement of 5 per cent. 
as the. act direRs, and therefore the court of King's Bench were of 
opinion the bond was not within the act of the 7th of George the firſt. 

There is no ſuch thing as drawing a line between the contingency 
not happening before the bankruptcy, and yet happening before the 
ume of diſtribution : This would not only be a hardſhip on the 
bankrupt, but en the reſt of the creditors whoſe debts were actually 
Cue, but would have given the contingent creditor a ſuperior privilege, 

leaving it open to him to recover the remainder of the debt againſt 
the bankru pt. 
The 
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The caſe of Groome may have hardſhips, and I am forry for it. 
but as the law now ſtands, I cannot determine otherwiſe, J hope 
however, as I ſaid before, ſome gentleman will think of a clauſe b 
way of amendment to this laſt bankrupt act, which may remedy and 
ſettle this for the future, 

The petition of Groome was diſmiſſed, 

And with regard to Mr. Wincheſter, his Lordſhip ordered, hat 7h; 
petitioner be at liberty to prove his debt of 10001. and that he be ad- 
mitted a creditor under the commiſſion for what he ſhall ſo prove, and le 
paid out of the bankrupt's eſtate a dividend in reſpect thereef, ratealiy 
with the other creditors of the bankrupt. 


December the 23d 1751. 
Ex parte Elizabeth Michell. 


Caſe 66. Pn MICHELL, in purſuance of articles before his 
B. M. in par- marriage with petitioner, did on the 27th of January in the 


ſuance of ar- R 3 
ticles before 12th year of the late King, execute a bond to Thomas Michel! and 
marriage with William Rous, the truſtees under the articles in the penalty of 1000/, 


gs -- ns conditioned to be void if the heirs, &c. of Fenjamin Michell ſhould 
bond to T. M. pay to Thomas Michell and William Rous 500 l. within three month; 
_ _ - ger Hext after the death of Benjamin Michell for the uſe of the petitioner, 
the articles, in in Caſe ſhe ſhould outlive her huſband, or in caſe ſhe ſhould not ſur- 


the penalty ot vive him, to the uſe of her child or children, if any. 
1000 J. condi- 


tioned to be void if the heirs, &c. of B. M. ſhould pay to T. M. and . R. 500 J. within three months next 
after the death of B. M. for the uſe of the petitioner ; or in caſe ſhe ſhould not ſurvive, to the uſe of her child or 
children, if avy. 


A commiſion A commiſſion of bankruptcy iſſued againſt Benjamin Micbell who 
— lived ſome time after, and died on the firſt of April 1749. On the 


B. M. Woo 28th of April 1749, a dividend of nine ſhillings in the pound was di- 


dies on thefirſt rected to be made of Michell's eſtate. 
of April 1749: 
on the 28th of the ſame month a dividend is made of 95. in the pound. 


The commitſioners would not admit the petitioner a creditor with- 
out an order of the court. 

The petitioner She petitioned to be admitted a creditor, and to be paid out of the 
prays tobe money remaining in aſſignees hands, a dividend, in proportion to 

Paid 2 P'9- what hath bcen alread id to oth di | 
borcogable y pal other creditors. 7 | : 
dividend. Lord Chancellor mentioned the caſe ex parte Caſwell, &c. 2 P. Wi. 
4.97. u. 499. where Lord Chancellor King upon ſuch a contingent debt 
directed, as huſband died before a dividend, the wife to be admitted 
to prove it; and the caſe ex parte Greenaway before himſelf, where on 
his ordering it to ſtand over to give aſſignees and creditors an op- 
5 ortunity of compromiſing it with the wife, they admitted her à 
{ide arte. creditor for 150 J. half her demand. 


The 


Bankrupt. 127 
The aſſignees being ſerved here with notice, and no counſel at- N e be- 
tending for them, his Lordſhip directed he ſhould be admitted a „ Menn 


with notice, 
creditor, and to a dividend of nine ſhillings, not being oppoſed. and nocounſd 
attending for 


them, directed ſhe ſhould be admitted a creditor, and receive a dividend of 9s. in the pound, nt being 
oppoſed. 


His Lordſhip declared, that if there had been a judgment, he ſhould l f there bat 
have thought this would have made it an immediate debt, and ſhe TS, 


ment, it would 
would have been intitled to come in as a claimant before the death of have made it 


the huſband, and aſſignees muſt then have retained ſufficient in their 7" immediate 


"I . * 2 debt, and the 
hands on a dividend day, to anſwer a proportionable dividend to the guid have 


petitioner when the event happened, in the ſame manner as in the been intitled 


caſe of obligees in reſpondentia, or bottomry bond, or perſons on po- 10 eee 


licies of inſurance, under an act of parliament of the 19th of George ant before het 


the ſecond, where it cannot be known whether a loſs has happened buſbano's 
or not death, and the 


aſſignees muſt 

| then have re 

tained ſufficient on a dividend day, to anſwer a proportionable dividend to the petitioner when the event 
happened. | 


January the 22d 1752. 


Lord Chancellor had ſome doubt after he had pronounced the order Lord Chancel- 


laſt day of petitions, and therefore would not ſuffer the ſecretary to — 


ing an cbiter 
draw up the order, though not defended. opinion as to A 


Upon a ſearch at the bankrupt office, there was found the caſe ies being. 


- admitted to & 
ex parte Greenaway, and the four caſes which came on together up- gividend, and 


on contingencies, by the order of Lord Hardwicke, who ſaid that Lord Lord Talbot 


King's was an obiter opinion as to a wife's being admitted to a divi- — 
dend; that Lord Talbot doubted of it, and that he himſelf alſo doubted Hardaicke in 


of it; and in a caſe ex parte Groome, in December 1741, was of opi- 2 cale ex parte 


nion the creditor could not be admitted, and founded his opinion on 3 = 


Tully verſ. Sparks in the court of King's Bench; and therefore in this refuſing to ad- 
caſe of Michell he declared that he was very unwilling to make a pre- mit fuch a 


cedent, though this appeared to be a very hard caſe. The only dif- 3 
ference between Groome and this, is that Groome's caſe was upon con- ſhip would not 
tract, but this upon bond; and unleſs you can make it debitum in * 
prejenti ſolvendum in futuro, which will be difficult to do the peti- graw 9 che 
tioner will not be intitled to prove it. In thoſe cafes where he had older pro. 

let in ſuch creditors, a judgment was given at the time, which is an fncr da, 


—— former day of 


immediate debt at Taw, and ſuſpended only in equity upon the de- petitions, mo 
teazance. His Lordſhip —_— it to ſtand over till next day of pe- not defended, 


—— —  —— 


i X K but recom- 

tions, and in the mean time recommended it to the aſſignees to mended it to 

compromiſe with the petitioner, the aſſigneesto 
compromile it 
with the peti- 


tioner, 


E (T) Rule 


—— —⅛ — toe er ara 
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(6) Rule as to dꝛawers and indoꝛloꝛs of bills 
e ok exchange. b 0 


December the 23d 1743. 


Ex parte Walton, and others; in the matter of William 
in ſinore, a bankrupt. 


Caſe 67. | | 
I. draws bills A Aron Richardſon and Edward Stephens, on the 2 5th of June 1740, 
2 37 entered into co-partnerſhip, which was to be carried on in Lon- 


no effects of don, in the names of Richardſon and Company; and it was alſo agreed, 
2 i bl that Srephens ſhould be at liberty to carry on a ſeparate trade at Briſſo, 
= ET: on his own account, and for his own benefit. ig 
ted to R. and On the 16th of March 1740, a joint commiliton of bankruptey 
3 iſſued againſt Aaron Richardſon and Edward Stephens, and the peti- 
them to ſeve- tioners were choſen aſſignees. 


ral eme In December and January 1740. William Winſmore drew ſeveral 
aſſignees ot &. 


and Co. maſt bills of exchange on Richardſon and company, payable to Harper or 
be admitted as Order, for different ſums, amounting to 2 500/. which bills were ac- 
creditors un- cepted by Richardſen and company for Winſmore's ſole account, on 
"Fon for ſo his undertaking to ſend them money or effects, to pay and ſatisfy theſe 
much as they bills before they fell due; but he did not keep his promiſe. _ 
o__—_—  #inſmore, in January and February 1740. drew ſeveral other bills 
ſees of es of exchange on Harris, (who was his agent in London) ſome of which 
bills of ex were payable to Harper, and others to Edward Stephens or order, for 
change, under different ſums, amounting to 20601. which laſt bills were remitted 
commilion. to. Richardſon and company by Stephens, on his own private account, 
in order to enable them to diſcharge bills of exchange, which Szefhens 
had, on his ſeparate account, in order to ſerve Winſmore drawn on 
Richardſon and company, and Richardſon and company negotiated the 
ſaid bills as Stephens directed; and ſeveral of them, to the amount of 
15651. being drawn by Vinſinore on Harris, Richardſon and com- 
pany i::Jorſed the ſame, not doubting but Winſmore or Harris would 
have taken care the ſame were punctually paid when they fell due, 
but inſtead thereof, Y/7nſmore ſtopped payment, and never remitted 
Richardſon and company any money or effects to pay the ſaid bills, or 
any of them. 

On the 29th of April 1742. before any dividend was made of inf 
more's eſtate, the petitioners, as aſſignees of Richardſon and company, 
exhibited their claim under his commiſſion for 2500/. the amount of 
the bills accepted, and for 475 /. part of the bills which had been 
indorſed by them the faid Richardſon and company for account of 
Winſmore, which were all the bills that had been proved under the 
commiſfion againſt Richardſon and company; and the commiſſioners 
admitted the claim under the commiſſion againſt VMinſmore. 

A dividend of two ſhillings and nine-pence in the pound was at- 
terwards ordered to be made to Winſmore's creditors who had proved 


their 


B ankrupt. 


4beir debts,” and alſo a reſervation to anſwer a like dividend on the 
tionet's claim, when they ſhould make the fame. 71 


und, was made amongſt the creditors of Richardſon and company, 
and the petitioners had paid the dividend of five ſhillings to great 
part of the bearers of the ſaid bills, and were ready to pay the ſame to 
the reſt, after a deduction out of their debts to the amount of the 
two ſhillings and nine pence in the pound, divided under Winſmore's 
commiſſion. The dividend of five ſhillings in the pound, in the 
bankruptcy of Richardſon and company, on the ſaid bills, amounted 
to 7441. and therefore the petitioners the aſſignees of that commiſſion 
pray, that they may be admitted creditors under the commiſſion 
againſt Winſmore, for the ſum of 7441. the amount of the dividend 
of five ſhillings in the pound, and for all ſuch future ſums as ſhould 


ſaid bills, and likewiſe for all ſuch other bills drawn by Minſiore, or 


and company, without conſideration or value, which ſhould here- 
after be proved under the commiſſion againſt them, and that the aſ- 
ſignees of Winſmore's eſtate might be ordered to pay the petitioners 
the ſaid dividend of two ſhillings and nine pence in the pound, and 
all future dividends rateably with the other creditors, for the ſums 
before mentioned for the benefit of the petitioners, and the reſt of 
the creditors of Richardſon and company, of 
Lord Chancellor : The queſtion is, Whether the aſſignees of 
Richardſon and company, the indorſors of theſe bills of exchange, are 
intitled to come in under W:nſmore's commiſſion, for ſo much as the 
indorſees of R:chardſon and company have received under the com- 
miſſion againſt Richardſon and company. | ; 
Winſmore {wears that in January and February 1740. he drew ſe- 


20601, or thereabouts, which bills were tranſmifted by Stephens on 
his own private account to Richardſon and company, and indorſed over 
by them to ſeveral perſons. | 

The doubt with me was, whether Harris had any effects of W1nj- 
more's in his hands, for if he had, there would have been no pre- 
tence that the indorſors ſhould come in againſt Vinſimore's eſtate. 

In bills of exchange, there is a double contract, the firſt between 
the principal debtor and creditor, and alſo an implied contract, that 
the principal debtor will indemnify the ſurety, ſo that if the credi- 
tor the indorſee comes upon the ſurety the indorſor, the indorſor or 
his aſſignees may come in againſt the original or principal debtor. 

Thus it ſtands between principal and ſurety, and is likewiſe the caſe, 


where an indorſor is barely a ſurety, and no conſideration is paid by 
the original drawer. 


4 But 


On the 29th day of July 1742. a dividend of five ſhillings in the 


be paid out of the eſtate of Richardſon and company, in reſpect of the | 


by his order and direction, and accepted and indorſed by Richardſon 


veral bills of exchange on Harris his, agent in London, amounting to 


123. 
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4. drawsa But put another caſe; A. draws a bill upon B. who has effect: 
Ry 's of A.'s in his hands, afterwards his bill is negotiated and indorſeq 
ſeds of 4 over; there is no ſuretyſhip in this caſe, for A. did not draw it 
wears =P upon B. as a ſurety, but as having effects of A. in his hands, by 
is negotiated Which he was obliged to anſwer the draught of A. and therefore 
and indorſed the indorfing it over to others will not make the indorſors only in 
ugh, e the nature of ſureties to A. but every indorſor will be conſidered as 
indorſors only à new Original drawer, 


in the nature But here Harris appears to have had no effects of Winſinore's in 
428 every his hands, and therefore accepted it merely to give credit to Vin. 
indorſor will more as à ſurety, and conſequently the aſſignees of Richardſon and 
be conſidere® company muſt be admitted as creditors under Winſmore's commilTion 
So for ſo much as they have paid under R:chardſon's commiſſion to the 
indorſees of Winſmore's bills of exchange. e 

His Lordſhip therefore ordered, that the petitioners the aſſignees of 

Richardſin and company be admitted to come in as creditors under 
Winſmore's commiſſion for 744 /. and that they be paid a dividend 

out of his eſtate in reſpect thereof rateably with the other creditors, 

and that in all future dividends the petitioners be paid in reſpect of 

the faid ſum of 744 J. rateably in equal proportion with the 

other creditors of Minſinore ſeeking relief under that commiſſion, in 

truſt for themſelves and the ſeveral other joint creditors of Richard- 


fon and company. 


Wovember the 4th 1743. 


Ex parte Byas. 


| RS. Devereux being indebted to Martin Kankell in 73 J. for 
Cate 68. f 

F 1 goods ſold on the 28th of Auguſt 1734. gave him the follow- 
debtedto M. &. ing note; 1 promiſe to pay to Martin Kankell at queen Caroline's head 
ia 71 4 in Taviſtock ſtreet Covent Garden, the ſum of ſeventy-one pounds, 
2 g note; 217n1eſs my hand, Auguſt 28th 1734. E. Devereux. y 
I promiſets Martin Kankell being indebted to the petitioner in 92 J. 19 s. deli- 
79 — vered to him Mrs. Devereux's note, that the petitioner might receive 
wie) me the money due thereon in part of his debt, and took of the petitioner 
hand, Aug. a receipt for the ſame in the words following; Received 2cth Dec. 


28th 1734- 1734. 4 bill for 711. which when paid will be on account per Tho- 


E. D. M. K. 
being indebt- mas Byas. 
ed to peti- a 
tioner in 92 J. 19s. 04. delivers E. D.'s note to him that he might receive the money in part of his debt. 
and took the following receipt, Received 20 Dec. 1734. à bill for 71 l. which when paid will be on at- 
count. per Thomas Byas. M. K. becomes a bankrupt, but not having indorſed or aſſigned the note to pe- 
titioner, the aſſignees apply to D.'s ſolicitor and receive of him the 71 J. TO 

The aſſiguecs of K.'s eſtate ought to be confidered as truſtees for the petitioner with reſpe& to the ſun 
of 71/7. and ordered to pay him the money accordingly. 


The 


Bankrupt. "xg 


The 19th of March 1734. a commiſſion of bankruptey iſſued 
againſt Martin Kankell, Mrs. Devereux died in 1735. and by her 
will charged all her eſtate real and perſonal with the payment of 

er debts. 

; Kankell not having indorſed or aſſigned the ſaid note to the peti- 
tioner, the aſſignees applied to Mrs. Deveruex's ſolicitor, and recei- 
ved the 71 /. of him on giving ſecurity to indemnify him againſt 
the petitioner's claim, who had the note in his cuſtody and poſ- 
ſeſſion. | 

The petitioner proved his whole debt of 92 J. 19s. under Kan- 
tells commiſſion, but at the ſame time inſiſted on having the benefit 
of the note, and that the aſſignees ought not to have received the 71 /. 
and that the ſame having been ſo received by them in prejudice to 
the petitioner, ought to be paid over to him, and therefore prays 
that the aſſignees of Kankel/'s eſtate may out of the money now in 
their hands, pay to the petitioner the 71 /. which they received for 
the money due on Mrs. Devereux's note. 

Lord Chancellor : I am of opinion that the aſſignees of Kantell's 
eſtate under the commiſſion, ought to be conſidered as truſtees for 
the petitioner, with reſpect to the ſum of 71. which they re- 
ceived on account of the note given by Mrs. Devereux in the petition, 
and do order the aſſignees to pay forthwith the 71 /. to the petitioner 
according to the prayer of his petition. 


October the 26th 1745. 


Ex parte Kirk. 
Vide under the diviſion, Rule as to Creditors, 


June the 4th 1746. 
Ex parte Thompſon. 


this fact afterwards, they ordered his dividend to be ſtopped. count of 9 per 


cent. he proves 


22 commiſſion againſt 4. for the whole ſum, but commiſſioners finding out this fact afterwards, ſtopt his 
vidend. 


; He now petitions Lord Chancellor to be admitted to his ſhare of the 
dividend. | 
K k Lord 


1 Bankrupt. 


Lord Chance © Tord Chancellor would not dire& him to be admitted to the divi. 
red — dend, but ordered an iſſue to try whether the bond was uſurious be- 
and ordered fore Lord Chief Juſtice Willes. 


an iſſue to try 
whether the 


bond was | November the 4th 1747. 


ulurious. 


Ex parte Thomas. 


Caſe 70. T7 E bankrupt petitioned to ſuperſede the commiſſion againſt 
A note given / himſelf, becauſe the petitioning creditor's debt aroſe only from 
2 5 act à note that had been indorſed to him after the petitioner had com- 
raptcy, tho' mitted an act of bankruptcy; but as it appeared, that the note itſelf 
indorled after, was given before any act of bankruptcy, though indorſed after, Lord 
is 2 dedt fon ¶ancellbr thought it a debt upon which the petitioning creditor 


which the in- k 
dorſee may Might take out the commiſſion. 


take out a 
commiſnon of 


bankruptcy November the 25th 1749. 


2 the 
Billon v. Hyde and Michell. 


ra wer. 

Caſe 51. ORD Chancellor : This bill is to have an allowance for 712 
The plaintiff out of a ſum of 3000/. which has been recovered in an action 
and one Ali. at law, by the defendants the aſſignees of Miclell the bankrupt 


hell had va- . 2 
d exe oo againſt the plaintiff. 


tions together, The caſe is, That Mr. M:chell, who was a merchant, had long 
Lawns ar dealings with the plaintiff before the 15th April 1743. when he 
bills of en- committed an act of bankruptcy, which the plaintiff inſiſted was a 
change from private act of bankruptcy, and that for ſome time after Mr. Mzchell 
3 appeared in publick in all places where merchants reſort, without 
1743. and on ſuſpicion of his being a bankrupt. 
„e, of The dealings between Mr. Michell and the plaintiff, as it appears 
3 1.1/2 in the cauſe, commenced in 1742. and continued after the 18th of 
mitted a pri- April 1743. up to the 8th of June following, and the commiſſion 
—_— of bankruptcy was dated the 3oth of November 1743. 
the ſums pad The tranſactions between them from the 18th of April 1743. to 
by Michel! tor the 8th of June following were of various ſorts, but appear to be 
on cranlac fair ones, and were principally in negotiating bills of exchange upon 
plaintiff, which the plaintiff advanced to Mr. Micbhell money to a conſiderable 
amounted to amount. | | 
—— Several ſums were alſo paid by the plaintiff to Mr. Michell during 
this ſpace of time; ſome paid to Mr. Miichell's own hand, ſome to his 
order, ſome by way of loan, and other ſums by way of money laid 
out for his uſe, for premiums on inſurances for his benefit, and for 
duties on goods imported by him, which ſums amounted to 712 / 
It appeared that the ſums of money paid at different times by 
Mr. Michel! to the plaintiff for and on account of theſe ſeveral trant- 


actions, amounted in the whole to 3000 /, | 


The 


Bankrupt. 1427. 


The aſſignees under the commilſ.on finding theſe ſums were paid The aſſignees 
by Mr. Michell after the act of bankruptcy committed by him, they on nd 
brought their action againſt the plaintiff for ſuch money had and re- Bi/len for fo 


ceived to their uſe, and recovered a verdict againſt him for that wach had and 


received to 
money. their uſe, and 


recovered a verdict againſt him for 3000 J. 


Mr. Billon, the plaintiff here, but defendant at law, inſiſted on the %% infifted 


trial to have the ſum of 712 J. allowed him as paid to and for the bank - * p mw 1 


rupt, and it not being allowed, is the reaſon of his bringing this bill. allowed him 


There are two conſiderations. | as paid to and 
9 . . . * . o for the bark- 
Firſt, Whether the plaintiff is intitled to this allowance? rupt, but be- 


Secondly, If he is intitled, Whether he has purſued a proper re- 5 refuſed, 
medy, or whether this court is concluded by the verdict ? — 
And theſe queſtions muſt depend upon the nature of the demand for it The 


, 21 1 plaintiff inti- 
of the aſſignee againſt him, and the nature of the remedy he has 8 


urſued. 3 this allow- 
As to the nature of the demand of the aſſignees, which is founded ance, and the 


upon the relation of the act of bankruptcy, it is as hard a caſe as any ae ry 
in the law, as this relation may go a great way back, and over- upon him, be- 


reach all tranſactions without regard to their being fair or frau- cauſe it is mat. 
dulent | ter of contract, 


| and of ac- 
It holds in fales of goods, and payment of money, and it over- count, and 


turns not only contracts, but acts upon record, and legal acts, as 2 1 
proper ſubje 
judgments and executions executed; where theſe acts happen after for the j ri 
the act of bankruptcy committed. | dition of this 
It is ſaid fictions of law ſhall not enure to the prejudice of any t. 
body, but are invented to ſupport rights, and to be ſure that is the 
rule; but this caſe is taken out of another general rule, which has 
been adhered to for the ſake of publick utility; vig. that it is bet- 
ter a private miſchief ſhould enſue, than a general inconvenience. 
Lex citius vult tolerare privatum damnum, quam publicum malum. 
1 Inſt. 152. b. 
But ſince trade has increaſed, the miſchiefs and inconveniencies 
have multiplied, and therefore the late act of the 19 Geo. 2. was 
made; and this caſe is within the recital of that act, and one of the 
principal caſes provided for by it, is the negotiation of bills of ex- 
change. 
And though the plaintiff may not bring himſelf ſtrictly within 
the act, yet he is within the meaning of it, and the court will go as 
far as it can in ſupport of it. 
Secondly, As to the remedy purſued by the plaintiff. 
It is inſiſted by the aſſignees, he ought not to have a remedy here 
againſt them, for that they recovered at law by their own ſtrength ; 
and, as he failed there, he ought not to be aſſiſted here: But it does 
not appear in what ſhape the ſet-off was offered at the trial, and 1 
am apt to believe it was only offered in mitigation of damages. 
T think from the nature of the demand againſt him, he is intitled 
to have this allowance in ſome ſhape or other, : 
3 - 


Bankrupt. 


It appears new to me, to permit afſignees to maintain an action 
of indebitatus aſſumpfit for money paid by a bankrupt to another per. 
ſon after a ſecret act of bankruptcy: I always thought a, gnees were 
obliged to bring an action of tort, either trover, or treſpaſs, and the 
Lord Chief Juſtice Holt, Parker, and Raymond were of that opinion. 

I remember Lord Chief Juſtice Parker declared in a cauſe at 
Guildhall, the 4 Geo. 1. that he knew no caſe where a man might 
not maintain an afſſumpfit for money wrongfully taken from him, ex. 
cept two, vig. for money won at play, and for money paid by a bank. 
rupt bona fide to a creditor after an act of bankruptcy committed. 
And in caſes where trover has been brought by a gnees under x 
commiition of bankruptcy, the courts have lean'd againſt a ſtri& con- 
ſtruction of the bankrupt acts, to the prejudice of a fair creditor. Vid 
3 Lev. 58, 59, Rider v. Favle on a ſpecial verdict. | 

To raiſe an afſſumpfit, the aſſignees muſt maintain either in fact or 
by relation a contract, and here the contract upon which the afſumpſit 
is maintained, is by the interpoſition of the bankrupt ; and therefore 
I think he ought to be conſidered as the factor of the aſſignees; and 
if they will take this method, and affirm the contract done by the 
bankrupt, they muſt take him as their factor in all acts done fairly 
and without deceit. Wiſſon v. Boulter, Raym. 

Upon the authority of that caſe, I think this is a favourable action 
for the plaintiff to have ſuch allowance, becauſe it makes the aſ- 
ſignees affirm the contract of the bankrupt, and am of opinion, that 
the verdict at law, which has not allowed it, is not concluſive upon 
the plaintiff, becauſe it is a matter of contract and of account, and 
conſequently a proper ſubject for the juriſdiction of this court, and 
the plaintiff ought to be allowed, by the interpoſition of this court, 
ſo much as in juſtice he ought to have; and I recommend it to the 
aſſignees to allow the ſum of 712 J. to the plaintiff, 


February the 24th 1752. 


 . Richardſon and Gibbons, aſſignees of Alexander Wilſon 
a bankrupt, 


8 Plaintiffs. 


f Cale 5. | 
Drawing and Bradſhaw, Taylor, and Wilſon, — — Defendants. 

redrau ing 

—— for A Trial in the court of King's Bench before a ſpecial jury for the 
large ſums, county of Middleſex, upon the following jiſſues out of the court 


and a con. of Chancery, directed by lord Hardwicke. 


nuation of it 5 ER : 
is a trafficking , I/, If Wilſon was a trader or a banker within the meaning of the 


in exchange, acts of parliament relating to bankrupts. 


3 2dly, If he had committed any act of bankruptcy within the fal 
make a man ſtatutes, FE. 
n With regard to the firſt it was proved, that Filſon who was agent 
commiſſion of 


bankrupt, to ſeveral regiments from the year 1745, to 1751, drew upon Capt. 

— 4 a * Jobnſon, who was likewiſe an agent in Dublin, by bills to the 
tot 

bankrupt by amount of 281,000 J. and upwards, and that Johnſon redrew to the 


{0 doing. I amount 


Bankrupt. 129 


amount of 290, ooo J. and upwards on Wilſen, but there was no 
commiſſion money allowed on either ſide. 

It was proved in the cauſe by Mr. Porter, Mr. Linch, Mr. Ma- 
thias, Mr. Teffier, and others, conſiderable merchants in the city 
of London, that drawing and redrawing bills of exchange for ſuch 
large ſums, and a continuation of it, is a trafficking in exchange, 
and a trading, which in their apprehenſion would make a man li- 
able to a commiſſion of bankruptcy, though no commiſſion money 
had been allowed on either fide, and notwithſtanding a loſs enſued 
by theſe tranſaQtions to the bankrupt. 

The evidence of Mr. Wilſon's being a banker, was, that he kept 
a clerk who was in the nature of a caſhier, to receive and pay 
money, and that for ſeveral years together, officers and their wi- 
dows, and other perſons, not belonging to regiments, paid money 
into Wilſon's hands, and the caſhier gave accountable notes for the 
ſame, and theſe perſons drew from time to time upon W/!ſorn for 
ſuch ſums, payable either to bearer or order, as they thought pro- 

r, but the books were not kept in the ſame manner as ban- 
a do, and it appeared in proof, that if Wilſon received any large 
ſum, he paid it into the ſhop of his own bankers, Meſſrs. Drum- 
monds, and from the year 1740. to 1751. paid 30,000/, a month 
into the ſaid ſhop, and that he only had in caſh by him about 3 or 
400 J. to anſwer any ſmall draughts; but that for large ones he 
gave the perſons draughts upon Meſſrs. Drummonds. 

The jury before they delivered their verdi&, aſked Lord Chief 
Juſtice Lee, Whether ſuch drawing and redrawing as aforeſaid, was 
in point of law a trading ? 

Lord Chief Juſtice Lee ſaid, it was not ſo much a point of law, 
as a fact to be determined by them on the uſage and opinion of mer- 
chants, and that if they paid any credit to the merchants who had 
been examined, and were men of character, this was a trading ; ac- 
cordingly a verdict was given for the plaintiffs. The jury on the firſt 
flue finding Wilſon a trader generally within the bankrupt acts: And 


on the ſecond ifſue finding him a bankrupt within the ſaid acts.“ od . 


December the 21ſt 1752. 
Ex parte Marſhall and others. 


Caſe 73. 


R. Garway of Worceſter drew a great number of bills, payable „ 4 
to Vere and Afg:/l, upon Hatton, who had no effects of Gar- great number 


| | of bills pay- 
able to V. and 4. upon H. who had no effects of G.'s in his hands, but accepted them for the honour of the 


drawer. G, becomes a bankrupt, and H. by means of the great ſums he paid on account of ſuch ac- 
Ceptance, becomes bankrupt likewiſe. 


*— bill- holders prove under both commiſſions, and receive dividends, but not ſufficient to pay 209. in the 


be afſignees of H. pray to ſtand in the place of the bill-holders pro tanto, as they had received under H. 's 
commiſſion againſt the eſtate of Garaway, | 


L 1 ways 


130 Bankrupt. 
way's in his hands, but however accepted the bills for the honour of 
the drawer, £ 
 Garway becomes a bankrupt, and Hatton by means of the great 
fums he paid on account of ſuch acceptance as before mentioned, be. 
comes bankrupt likewiſe. 

The bill-holders prove under both commiſſions, and receive divi- 
dends, but not ſufficient to pay 205. in the pound: And in April 
laſt upon a former day of petitions, Marſhall &c. the affignees of 
Hatton preferred a petition to Lord Chancellor, and prayed to ſtand 
in the place of the bill-holders.pro tanto, as they had received under 
Hatton's commiſſion againſt the eſtate of Garwav ; Hatton, as was 
infiſted by the petitioner's counſel, being to be conſidered as a ſurety for 
the debt, and Garway a Ms ; and Lord Chancellor at the former 
hearing made an order accordingly ; but it being ſtrongly objected 
by the counſel for Garway's creditors, that this would be charging 
Garway's eſtate doubly, directed the petition to ſtand over; and on 

His Lordſhip its coming on again this day, his Lordſhip ordered, that the peti. 

5 tioners as aſſignees of Hatton, ſhould ſtand in the place of the bill. 

mitted pro holders pro tanto, as Hatton's eſtate had paid on account of his ac- 

tanto, as H.'s ceptance of the ſaid bills, but ſhould not be intitled to any dividend 
cee had paid from Garway's eftate, till the bill-holders had received a full ſatisfac- 
his acceptance tion for their debts; and if the ſurplus of Garway's eſtate, after the 
of the ſaid bill-holders were fully ſatisfied, ſhould not be ſufficient to anſwer 
= e what Hatton had paid as the acceptor of Garway's bills, then his 
dividend from Lordſhip declared that nothing in this order ſhould prejudice any 
= 2 right the petitioners might have by action againſt the perſon of Gar- 
holders had re- Way for the reſidue of their demand, notwrthftanding Garway has had 
ceived a full Hs certificate ; for his Lordſhip faid, it ſeemed to him, as if Hattor's 

* demand did not properly ariſe till after the iſſuing of the commiſſion 

againſt Garway ; becauſe, though there is an implied contract be- 
tween drawer and acceptor, yet there is no breach on the part of 
drawer till after his bankruptcy, and conſequently Hatton is not a cre- 
ditor under the commiſſion, becauſe his debt is ſubſequent to it; 
nor does he fall under the defcription of perſons in the 7 Geo. 1. who 
may ſue out commiſſions, though their debts are payable at a future 
day. There debitum in preſenti ſokvendum in futuro, but here it was 
contingent whether it would ever be a debt, as Garway might not 
have failed. 

The counſel for the petitioners mentioned the caſe ex parte Mai- 
ton, Dec. 23d 1743. in the matter of Minſinore's bankruptcy, where 
as he ſtated it, Lord Chancellor made an order, that the affignces 
under the commi'T.on againſt the acceptor, ſhould come under the 
commiſſion againſt Wnſmore the drawer pro tanto, as the acceptor 
had paid on account of ſuch bills, and to receive a dividend rateably 
with the reſt of the creditors. 

Lord Chancellor ſaid, that the order alluded to in Minſinore's bank- 
ruptcy was not as ſtated, nor was it applicable to this caſe, but that 
ſuppoſing the two caſes to be ſomething ſimilar, he thought the di- 

3 | rections 


B ank 7 uh. 1 3 1 
rections he had now given under the preſent petition, were the ju- 
ſtice of the caſe; and therefore had ordered accordingly. 


June the 21ſt 1753. 


Ex parte Marſhall and others: In the matter of Hatton 
a bankrupt. 


[1/4 TKIN a merchant at Briſtol had large dealings with Mr. al- 1 . 

a g at lin of 
derman Garway of Worceſter, who had Hatton now a bank- 5,70 had 
rupt, for his correſpondent in London, and it was agreed between large dealings 

Id ( 11 d hts th with G. of 
Gorway and Hatton, that the latter ſhould anſwer all draughts that |” — 
Watkin ſhould draw upon him on account of Garuay; Wathin who had Has 
draws accordingly on Hatten for 4000/. who accepts it, tho' he had „ 
no effects of Carway's in his hands at the time: The payee of this hi, corfelpon 
draught, upon the acceptor's non-payment, applies to the drawer dent in Len- 
who pays it. Watkin applied to be admitted a creditor under the ww. * 
commiſſion againſt Hatton, the acceptor of the draughts, and is ad- tween G. and 
mitted by the commiſſioners. Hatton that 
2 inſt this admiſſi f the latter 
The aſſignees of Hatton petition now againſt this admiſſion o 


N ſhould anſwer 
Watkin, as Hatton had no effects of Garway's in his hands. all draughts 


| that Watkin 
ſhould draw upon him on account of G. Vatlin draws accordingly upon Hatton for 4000 J. who accepts it, 
thuugh he had no effeas of G.“ in his hands; the payee on the acceptor's non pay ment, applies to the arawy- 
er who pays it. Watkins applies to be admitted a creditor y av) the commiſſion againſt Hatten. 
The agreement between Garway and Hatton puts the latter to all intents in the ſame ſituation as G. him- 
ſelf, and therefore though he had no effefs in his hands at the time, he has by his agreement made himſelf liable, 
and Watkin has a right to come in as a creditor under the commiſſion againſt Hatton. 


Lord Chancellor : J will conſider it firſt as it ſtands between Wat- 
kin and Hatton: If payee receive the money comprized in the draught 
of Watkin, he may bring an action againſt Hatton in the name of 
the payee, who will be conſidered as a truſtee for the drawer, or he 
may bring an action in his own name againſt Hatton, if he had ef- 
fects of Wathin at the time of the acceptance fufficient to anſwer the 
draught ; but if he had not effects, but only honoured the draught, 
ſuch action cannot be maintained ; or if in this caſe Hatton had paid 
it, inſtead of being a debtor to Matlin, he would have been indebted 
to Hatten pro tanto ; and ſo it was determined in the houſe of Lords, 
a writ of error from the court of King's Bench. 

But conſider it now as it ſtands between Garway, Watkin, and 
Hatton : Wathin appears at the time he drew on Hatton, to have 
had effects in Garway's hands of more value than the amount of this 
draught, and as there was ſuch an agreement as J have before men- 
tioned between Garway and Hatton, the latter is to all intents and 
purpoſes juſt in the ſame ſituation as Garzay himſelf; and therefore 
though he had no effects in his hands at the time, has by his agree- 
ment made himſelf liable. 


The 


— — mümA —]—¹ ],... 7. I I 


— — 


—— 


The fame rule will hold therefore under a commiſſion, of hank. 
ruptcy as in an action at law, and upon theſe circumſtances, Mathis 
has a right to come in as a creditor under the commiſſion againſt 
Hatton, and therefore the petition of the aſſignees muſt be diſmiſſed. 


(L) Where allignees will be charged With in- 
WOE: tereſt, 


October the 22d 1741. 


Ex parte Lane. 
Vide under the divilion, Rule as to Aſſignees. 


(M Rule as to partnerſhip. 
After Hilary term 1736. x | 


Beaſley v. Beaſley. 5 bo 
Vide under the diviſion, Joint and ſeparate | Commiſſs 1 4 I 
e, Wt 


{ e. 
. 15 


Auguſt the 6th 1740. 


Ex parte Banks. ee IRS | 
Vide under the divifion, Rule as to Creditors. © | 


March the 29th 1743. 


Ex parte Voguel and others. 
Caſe 75. * commiſſion had been taken out againſt perſons' who 


A ſeparate were formerly partners; the petitioners being joint creditors 
commiſſion pray by their petition, that the joint effects ſeized under the ſeparate 


tak t ; -'s . | | "Hy 
3 commiſſion may be divided in the firſt place among the joint cre- 


ſons formerly ditors. 1 5 
partners. the The Attorney General, counſel for the petitioners, inſiſted they 


joint credit 1 ay. | 

—_ = agg muſt have ſome way of ſecuring the joint effects, that they may not 
plication 1 be imbeziled by the creditors under the ſeparate commiſſion. 

the court are b 7 | 

left at liberty, to bring their bill for any demand on account of the partnerſhip againſt the aſſignees of the ſe- 
parate eſtate, who are dire ted to ſell the whole effects, and depoſit the money in the bank, but to make 
no dividend till the ſuit is determined: The joint creditors to prove their debts under the commiſſion in the 


mean time without prejudice. 
Lord 
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Lord Chancellor : I leave the petitioners at their liberty to bring a 
bill for relief for any demand in their petition, or any other demand 
on account of the partnerſhip, againſt the aſſignecs of the ſeparate eſtate, 
before the laſt day of next Eq/ter term. 

And I direct the aſſignees under the ſeparate commiſſion, to proceed 
to a ſale of the whole effects ſeized under the commiſſion, and to de- 
poſit the money ariſing from the ſame m the bank in the name of the 
alſignees, but to make no dividend till the ſuit is determined; and in 
the mean time let the joint creditors be at liberty to come in under 
the ſeparate commiſſion, and prove their debts without prejudice. 


Auguſt the 2d 1744- 
Ex parte Criſp, in the matter of his bankruptcy. 


* 1742. the petitioner Burnaby, and Barbut, became copartners, Caſe 76. 
and were jointly concerned in erecting an amphitheatre at Ranelagb, , omni 
and in making and laying out gardens for the entertainment of the may iſſve 
public; and the copartnerſhip was to continue upon the foot of the comer 
ſaid undertaking for a certain term of years, yet ſubſiſting, upon and 8 joint FF 
under certain covenants, proviſoes and agreements, contained in a though an 
certain deed or inſtrument duly executed by the petitioner Burnaly, EY 
and Barbut. The amphitheatre being erected, and the gardens laid againſt one, 
out according to the ſcheme, the premiſſes were afterwards provided vi hout join- 
and furniſhed with all things uſeful and neceſſary to make the under- ts. 
taking compleat, and on that account many large ſums of money 
were laid out, and debts contracted with the different workmen and 
tradeſmen. 
Some difference afterwards aroſe between the petitioner Burnaby, - 
and Barbut, who endeavoured to diſpoſſeſs the petitioner of his eſtate 
and intereſt in the undertaking, and to get. the management thereof 
wholly into their own hands; and in order thereto, a commiſſion of 
bankruptcy on the firſt of February 1742. iſſued againſt the petitioner 
alone, upon the petition of William Perritt, whoſe debt had been 
contracted on account of the undertaking, and was due from the peti- 
tioner Burnaty and Barbut jointly, and as partners, and not from 
the petitioner alone. 
By an order made the 18th of February 1742. upon a former pe- 
tition, it was ordered that the commiſſioners ſhould execute a pro- 
viſional aſſignment of the petitioner's eſtate and effects, and that the 
parties ſhould proceed to a trial at law in the court of Common Pleas, 
in an action of trover, to be brought by the petitioner againſt the pro- 
viſional aſſignee. 

On the gth of June 1743. the action was tried before Lord Chief 
Juſtice Willes, when his Lordſhip declared that the petitioner had 
committed an act of bankruptcy; but it appearing that the debt upon 
which the commiſſion was taken out was due from the partnerſhip, 
his Lordſhip doubted whether the commiſſion iſſued regularly, and 
directed a verdict to be found for the petitioner, ſubject to the opinion 
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of the court of Common Pleas : and on the 5th of May 1744; after 


hearing counſel on the matter reſerved, the court of Common Plea 


pronounced judgment, and declared the commiſ on iſſued regularly. 


The commiſſioners afterwards, proceeded in the execution thereof, 
and ſeveral debts, amounting to 3065/1. 195. 11 d. 4, were proved 


under the commilton, and all of them, except 47. 35. 4d. were 
the debts due from the partnerſhip. em 10 

Since the commiſſion iſſued, Burnaby and Barbut, by the petcep- 
tion of the profits of the undertaking, received much more than would 


ſatisfy all the joint creditors, all of whom fince proving their debts 


under the commitTion, had received from Burnaby and Barbutt either 
a ſatisfaction, or undeniable ſecurity for the ſame. | 
The petitioner offers to pay into the bank of England ſuch a ſum 


» — the court ſhall think proper, on being allowed a reaſonable time 


for the doing thereof, in ſatisfaction of the debts ſo proved under the 
commiſſion. 


And therefore prays that it may be referred to a maſter to fre what 


the proviſional, and other aFgnees- had received of the pctitioners 


per for doing it. 


joint and ſeparate eſtate; and how, and to whom, and for what the 
ſame, or any part thereof, have been diſpoſed of and applied; and 
after juft allowances made, that they might athgn to the petitioner 
ſuch part of his eſtate and effects as ſhould appear to remain in their 
hands; and that the Maſter might alſo inquire which of the creditors 
had received any ſatisfaction or ſecurity, and from whom, for the 
debts ſo by them reſpectively proved under the commiſſion: And that 
in caſe any of them who had received ſecurities for their debts ſhould 
elect to receive ſatisfaction out of the money he now offered to pay 
into the bank, ſuch ſecurities might be atligned to the petitioner, 
or to perſons whom he ſhould appoint, in order to recover the mo- 
ney due thereon; and that upon payment or making ſatisfaction to 
the ſeveral creditors, who had proved their debts under the com- 
commiſſion, the ſame might be ſuperſeded. | 

Lord Chancellor : I do not blame Mr. Criſp the petitioner for not 
applying ſooner to the court for a ſuprr/edeas, becauſe by a former 
order, a trial with regard to the bankruptcy being directed, it was ne- 
ceſſary that trial ſhould be had firſt. 

When this caſe came originally before me, I thought it a pretty new 
one; a commiſſion of bankruptcy taken out againſt one partner for 4 

rtnerſhip debt, without joining the other partners in the commil- 
lion, and therefore directed a trial of the bankruptcy before Lord 
Chief Juſtice Willis. | | 

Whatever doubts I might have before, it is now eſtabliſhed to be 
law, on the unanimous opinion of the court of Common Pleas, that 
a:commiſion of bankruptcy may iſſue againſt one partner only for a joint 
debt; though to be ſure in an ation at lam againſt one partner, i 
could not be maintained unleſs the other two are joined in it. 
- The.commiſſioners have certified that this is a proper time to ſu- 

perſede the commiſſion, and that the circumſtances are likewiſe pro- 


But 


| "= = 
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- But ſuppoſe the majority of creditors preſent at any meeting may 7 "—_ ma. 
have ſaid, We deſire you will certify that the commiſſ on ought to be due, agree to 
ſuperſeded, and one creditor has declared he ſhall be able to prove in certiſy that a 
a few days, and defired a delay ; the court would certainly in that caſe 1 0. 
refuſe to ſuperſede the commiq on, and give ſuch creditor an oppor- 1 > 


tunity of proving the debt, in the firſt place, or otherwiſe the bank- meeting for 


runt may remove into a foreign country, and ſuch creditors who were „ 


, | n , : yet if one cr 
under any incapacity of proving before, from particular circumſtances ditor ſays, 1 


loſe their debts. | ſhall Nr to 

In the preſent caſe Burnaby and Barbutt, the two other partners, , wy Te 
ſuggeſt that they are creditors for a large ſum, and intend to provecerify yet, the 
their debts under the commiſſion, and therefore oppoſe the commiſ- — — 
fon's being ſuperſeded. . 

But admitting they are creditors they run no hazard, for I do not has an oppoc- 
find Mr. Criſp-has much more effects than his ſhare in the partner- . 
ſhip, and they have the whole partnerſhip effects in their hands, and debt. 
therefore I lay no ſtreſs upon their objection to the ſuperſedeas. 

But at the ſame time I do not think it right to direct, as the pe- Where there 
titioner deſires, that the ſecurities given by the other two partners to 1 1 
the creditors who hive proved debts under the commiſſion, ſhould be and farery | 
aſſigned to the bankrupt. Indeed where there is a principal and pays of the 
ſurety, and ſurety pays off the debt, he is intitled to have an aſſign- gad 10 bag 
ment of the ſecurity, in order to enable him to obtain ſatisfaction for an aſigoment 
what he has paid over and above his own ſhare; but it will be: ex- of the ſecurity, 
tremely hard if I ſhould order a ſecurity given by Burnaby and Bar- \ obram fal 
butt ſolely and ſeparately to the creditors for the payment of their faftion for 
debts, to be aligned to Criſp, and therefore I will give ſuch direc. hx be bn 
tions as will effectually anſwer the intent of all parties. 9 

His Lordſhip ordered that upon the petitioner's paying within one 
kalendar month from the date hereof, to all the creditors who have 
already proved tlieir debts under the ſaid commiſſion, the whole of 
their reſpective debts ſo proved by them under the commiſſion, and 
the coſts of the commi on and of the proceedings at law, the commiſ- 
ſion be thereupon ſuperſeded : And he alſo ordered that the ſeveral 
creditors of the petitioner, who have proved their debts under the com- 

mii on, do au gn the ſeveral ſecurities that have been given to them 
by any of the partners, for their reſpective demands proved under 
the commitlion, to a truſtee or truſtees to be appointed by the commiſ- 
fioners, in truſt to ſecure to the petitioner, and any other of the part- 
ners ſo much money, as he or they have reſpeCtively paid or ſhall pay 
towards the diſcharge of ſuch debts, over and above their reſpective 
Juſt portions thereof; and ordered that the aſſignees under the commiſ- 
ion do re-aiiign to the petitioner all his eſtate and effects which have 
been af gned to them, and that they come to an account before the 
commiſiioners, for the eſtate and effects of the petitioner come to 
their hands, and that they pay to the petitioner the balance which 
upon ſuch account to be taken ſhall appear to be remaining in their 
hands.” But if the petitioner ſhall make default in making the ſeveral 
payments, within the time before limited, his Lordſhip jn that caſe. 
4 ordered 
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+ ordered that the commiſſioners be at liberty, and do thereafter pro- 
.ceed in the execution of the commiilion. - N 
December the 23d 1742. 


Ex parte Baudier. 


Vide under th Diviſon, Joint and ſeparate Commiſſion, 


January the 22d 1745. 
Ex parte Bond and Hill. 
Vide under the ſame Diviſion. 


Junuary the 20th 1746. 


Ex parte Titner. 


Caſe 77 
fo om AYCOCK, a ſilkman, entered into partnerſhip with Francis, 
and F. adealer a dealer in coals, to be mutually partners in both trades, 
in 8, are | 
partners in both trades. 


They alter. Some years afterwards they agreed to diſſolve the partnerſhip, and 


ds diſſol . . . , l 
wy oo hg at the time of the diſſolution, upon the balancing of accounts, Francis 


ſhip, and F. gives Haycacł a releaſe of all demands, and took upon him the pay- 
gives ©: 3.70 ment of debts due from the coal trade, and Haycock the payment of 
"1 + the debts from the ſilk trade, and the reſpective debts were aſſigned 


mands, and ; 

took upon him accordingly. 

the payment of 
*he debts due from the coal trade, and H. the debts from the ſilk trade, and the reſpective debts are aſſigned 


ccordipgly. 


E. dies, and = Haycock died, and ſoon aſter his death a commiſſion of bankruptcy 


—_— was taken out againſt Francs, and by virtue of a warrant of ſeizure | 


gainſi F. and the meſſenger under the commiſſion attempted to ſeize the effects of 


_ 2 Haycock in the hands of his repreſentative, who oppoſed the meſſenger, 
{cize the f. and turned him out of poſſeſſion. | 
fects of H. in 


the hands of his repreſentative, is oppoſed, and turned out of poſſeſſion. 


The aſſignee A petition was preferred by the aſſignee of Francis, | complaining of 
* orie this force upon the meſſenger. 


force upon the 2 
meſlenger. 


Lord 


nat bb OS | 
b o+ Ho, NS... 


Lord Chancellor was of opinion, that by virtue of the releaſe from By the releaſe 
Francis to Haycock, the whole property of the ſilk trade from the eb yr 
giſſolution of the partnerſhip veſted in Haycock, and that the aflignee ty of the filk 
could ſtand in no better light than Francis himſelf, who had relin- _ my 7 
quiſhed all his claim, and therefore that the goods of Haycock ought 5 er 


- 52 1 , gnees of F. 
not to have been ſeized at all under the commitiion againſt Francis. ſtanding in no 


| | | better light 
than the bankrupt, the goods of H. ought not to have been ſeized under the commiſſion againſt F. 


But though the taking of theſe goods by the meſſenger was illegal, 
vet the turning him out of poſſeſſion by force cannot be juſtified, for 
the owner of the goods ought to have aſſerted his right by a due 
courſe of law ; however, the evidence on the part of the petitioner 
was ſo flight, that it does not by any means ſupport the charge, and Petition dil- 


therefore his Lordſhip diſmiſſed the petition with coſts. -- <a 


December the 21ſt 1 752, 


In the matter of the Simpſons, bankrupts. 


OHN Simpſon the elder, and Thomas Simpſon his couſin, were Caſe 78. 
rtners for a ſpecial purpoſe. | 
John the elder, Thomas, and John the Jounger, were alſo partners, 
A commiſſion was taken out againſt John the elder and Thomas. 
Jobn the elder afterwards died. | 
A ſecond commiſſion was then taken out againſt John the younger, 
and Thomas. ö 
Afterwards Thomas died. 
A ſeparate commiſſion was now taken out againſt John the younger. 
The preſent petition was preſented on behalf of the aſſignees under 
the ſecond commiſſion to ſuperſede the ſeparate commiſſion, as ſepa- 
rate creditors may by order come in, and prqve their debts under the 
former commiſſion. 
Mr. Sollicitor general for the petitioning creditor in the ſeparate 
commiſſion, cited ex parte Rollinſon, 4th of February 173 5. to ſhew, 
notwithſtanding a joint commiſſion is depending, that ſeparate credi- 
tors might take out a ſeparate commiſſion. 
The caſe cited was as follows: Rollinſon was a bond creditor of A. 
and B. A joint commiſſion was taken out againſt them, and alſo two / 
ſeparate commiſſions ; Rollinſen proved his debt under the joint com- 
miſſion, and afterwards petitioned to be admitted a creditor under 
each of the ſeparate commiſſions. Lord Talbot would not grant the 
petition, becauſe it would break. in upon the rule of equality amongſt 
creditors under commiſſions of bankruptcy eſtabliſhed in this court, 
but gave the petitioner a fortnight to make his election whether he 
would come under the joint, or the ſeparate commiſſion, and would N 
not ſuperſede the ſeparate commiſſion. | 8 


Nn 0 Lord | 


I 38 5 Bankrupt . 
Formerly Lord Chancellor : Formerly, where there were ſeveral partners, 
N ng they uſed to take out ſeparate commiſſions againſt each partner, ag 


were ſevera * 2 
pattners, the well as a joint commiſſion. 
cuſtom was to This practice being of late thought a very unreaſonable one, as oc- 


date cout. Caſioning great confuſion with regard to bankrupts effects, has been 


fions againſt difcountenanced. The preſent caſe is, one ſurviving partner of three 


props gy perſons, the joint effects veſt him in in law, and under this commiſſion 


joint commiſ- may be properly diſtributed. 
lion; but this A creditor by bond upon the partnerſhip, after a joint commiſſion i; 


— F = depending, takes out a ſeparate commiſſion againſt John Simpſon the 


unreaſonable younger ; ſo that now here are two commiſſions againſt the fame 


5. —_— _ perſon, which will create endleſs confuſion, and ſeems to me to be only 


creat confu- à ſtruggle for the aſſigneeſhip and the clerkſhip, for there is no doubt 
non with re. but this particular creditor may have a ſatisfaction under the firſt com 


gard to bank - : 
rupts effects, miſſion. 


has been dil. His Lordſhip therefore ordered the laſt commiſſ.on to be ſuper- 


228 ſeded, and by conſent of the aſſignees the firſt was ſuperſeded like- 


keep only one wiſe; and the creditors in general were ordered to come to a new choice 
commiſſion on of aſſignees under. the ſecond, the now only ſubſiſting commiſſion, 


_ 44 His Lordſhip alſo gave directions that there ſhould be diſtinct ac- 
accounts to be Counts kept of the ſeveral eſtates, and reſerved the diſpoſition of the 


kept of the ſe · effects for the conſideration of the court. 
veral eſtates. 


Where there By this opinion of Lord Chancellor, it ſhould ſeem for the future, 
is a joint com- that where there is a joint commiſſion depending, ſeparate creditors 


mithon, ſepa- ought not to take out a ſeparate commiſſion, but apply for an order 
rate creditors | 


ought not to to be admitted to come in, and prove their debts under the joint com- 


take out a ſe- miſſion, as being a means of ſaving an expence to the creditors. 
parate one, but 


apply to be admitted to prove their debts under the Joint, as being a means of ſaving expence to the creditors. 


bes ng x oO N. B. His Lordſhip had formerly, upon an application. of joint 


creditors to be creditors to be admitted to prove their debts under a ſeparate com- 
admitted to milfion, ordered it proviſionally, that they ſhould be admitted cre- 


prove their ditors, and aſſent or diſſent to the bankrupt's certificate, becauſe-the 
debts under a | 


ſcrarate com Certificate otherwiſe would clear him of the debts of joint creditors as 
million, his well as ſeparate. 


Lordſhip or- ide ante, the caſe ex parte Baudier, December the 23d 1742, which 


dered it pro- 
nell, chat ſeems to vary from the preſent caſe. 

they ſhould be | f 

admitted cre- 

ditors, and aſ- | 

ſent or diſſent (N) Rule as to coſts, 

to the bank · | 

rupt's certifi- | 
cate, becauſe it . 

would ocher- Mich. term 1739. At the Rolls. 
wile clear him | 

of the debts of | a 

joint creditors, | 1. 

as well as ſe- | | Anon 

parate. 


Vide under the diviſion, Rule as to Ares. 
3 rn 
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Abril the zoth 1740. 


Ex Parte Goodwin. 


Vide under the diviſion, Rule as to his Executor, or where he is one 
| himſelf. 


March the 31| 1742. 
Ex parte Smith. 
. Caſe 79. 


N an affidavit of ſervice upon the aſſignee, who was petitioned ,, ele * 
againſt to be diſplaced, in order to ſwell up the expence, the tition is reci- 


whole petition verbatim was recited in the affidavit, ted fn am aff 
Lord Chancellor : 1 by no means like this practice, and it is what ice, the court 


attorneys in the country are very apt to fall into; but if they make a will make the 
cuſtom of it, I ſhall for the future, order the coſts of the affidavit que if, —4 


to come out of their own pockets. the el 
| of his own 
Auguſt the 13th 1742. * 
Ex parte Whitchurch. 


FVide under the divifien, Rule 46 to Aſſignees. 
February the 3d 1753. 


Ex parte Gulſton: In the matter of William Gulſton a 
bankrupt. 0 11 
Caſe 80. 


HE iflue directed by Lord Chancellor to try the bankruptcy. of „ g 
the petitioner, was accordingly tried before Lord Chief Juſtice An igue had 
Lee at Guildhall, who certified that the jury have found Guiſion no been before 


. , . * . o di 
bankrupt, agreeable to the judge's directions. * Was — 
made on the part of Gulſton to ſuperſede the commiſſion, and that cy of G. and 


don: > : . . ' found him no 
Dale the petitioning creditor might pay the coſts in equity, as well as ouſieny 
at law. agreeable to 


Lord Chancelhr : 1 am of opinion that coſts here in this caſe, are the judges di- 
a conſequence of the verdict at law, and that a creditor is not wan- 3 of 
tonly to take out a commithon againſt a debtor, unleſs it is upon a bankruptcy is 
plain and expreſs act of bankruptcy, eſpecially when Dale had a more proceeding at 
natural remedy, for he might have proceeded againſt Gulſton in] 
Barbagoes for his debt, as the law is open there; and this is quite a if colts are gi- 
.Ufterent caſe from a common ſuit in equity by bill, where it begins "*Y 2 5 
rſt in this court, and is a ſingle proceeding only; but taking out a courſe * 
commiſſion of bankruptcy is a proceeding at law in the firſt in- proceedings 
ſtance, and all that is done afterwards is conſequential, and if coſts boote his 


court, 
are 


law in the firſt 
nſtance, and 


Bankrupt. 
are given at law, it will follow of courſe in the proceedings before 
this court, : . | wee 

is Lordſhip ordered, that the commiſſion be ſuperſeded, and that 

a writ of ſuperſedeas*do iſſue for that purpoſe, the expence whereof 
to be paid by Dale the creditor, who ſued out the commiſſion; and 
his Lordſhip further ordered, that it be referred to Maſter Montague 
to tax the petitioner William Gulſton his coſts at law, and of the 
ſeveral applications to this court in this matter, which coſts when 
taxed, George Dale the petitioning creditor was thereby directed to 
pay to the petitioner William Gulſton. 


140 


Auguſt the roth 1754. 


Anon'. 


Caſe 81. THE queſtion in this petition, Whether the coſts and charges 
Coſls accrued accrued by the proteſting bills after a commiſſion of bank- 

Wb den ruptcy iſſued, can be proved? n 
commiſſoen Mr. Attorney general for the bill creditors inſiſted, that as the 
iſſues, may be notes were accepted by the bankrupt, though proteſted after the com- 
2 oat Miſſion iſſued, yet as the proteſting was a conſequence of the party's 
colts arifen accepting not paying the bills, they may by relation be conſidered 
afterwards. as one intire tranſaction, and conſequently the petitioners were in- 
titled to prove the coſts and charges thereof under the commiſſion. 
Lord Chancellor aſked ſome of the commiſſioners who hap- 
pened to be then preſent in court, Whether, if a perſon has a 
verdict for a debt, and is proſecuting to a judgment, or has recovered 
damages in an action, and is going on to execute a writ of jnquiry, 
but before either of them is compleated, a commiſſion of bankruptcy 
is taken out againſt the defendant, the coſts and charges of ſuch pro- 
ſecuting to a judgment, or ſuch aſſeſſment of damages on a writ of 
inquiry have been allowed to be proved under a commiſſion. 
The court being informed, that it was the conſtant practice of 
commiſſioners to refuſe ſuch coſts being proved, his Lordſhip made 
the following order, that the coſts of the proteſts ariſen before the 
commiſſion ſhould be proved by the petitioners, but no part of the 

2 | 


coſts ariſen afterwards, 


(0) The 


Bankrupt: 


The conſtruction of the repealing clauſe in 
the roth of Queen Anne. 


April the 2d 1742. 


Ex parte Burchall : In the matter of Robert Burchall a 
bankrupt. 


HE petitioner was bred a Money Scrivener, and had uſed the Caſe 82. 


trade or profeſſion of a Money Scrivener for ten years, and now - 
preferred a petition, by way of caveat, and prayed to be heard before Q fn. . 15. 


a commiſſion of bankruptcy iſſued againſt him, infiſting, that as a repeals only 

Scrivener he was not liable to be a bankrupt, for that though by the pred na 4 of g 
ſtatute of 2 1 Fac. 1. cap. 19. a Scrivener was included in the deſcrip- the 21 Fac. 1. 
tion of a bankrupt; yet this deſcription among ſome others was c 19. which 


repealed by the ſtatute of the 10 Ann. cap. 15. which was not a tem- 1 


(0) 


bankrupt, but 
porary, but an abſolute repeal, nor reſtored by any ſubſequent act. not the 4. 
The clauſe is as follows. — 


* Whereas by an act made in the 21 Jac. 1. it is amongſt other occupation of 
« things ene That all and every perſon and perſons, uſing or the perſon 
that ſhould uſe the trade of merchandize by way of bargaining, 1 
c. in groſs, or by retail, or ſeeking his or her living by buying gon iſſues. 
and ſelling, or that ſhould uſe the trade and profeſſion of a Scrivener, 
receiving other mens monies or eſtate into his truſt or cuflody, who at 
* any time after the end of the ſaid ſeſſion of parliament, be- 
© ing indebted to any perſon or perſons in the ſum of 100/, or more, 
* ſhould not pay or otherwiſe compound for the ſame within fix 
months next after the ſame ſhould grow due, and the debtor be 
* arreſted for the ſame, or within ſix months after an original writ 
© ſued out to recover the ſaid debt, and notice thereof given unto 
© him, or left in writing, &c. or being arreſted for the ſum of one 
* hundred pounds or more of juſt debts ſhould, at any time after 
* ſuch arreſt, procure his enlargement by putting in common or 
* hired bail, ſhould be accounted and adjudged a bankrupt to all in- 
* tents and purpoſes; and in the caſes of arreſt or getting forth by 
common or hired bail from the time of his or her ſaid firſt arreſt : 
And whereas it is found by experience, that many and great mif- 
** Chiefs and inconveniencies have happened, eſpecially of late to 
* trade and credit in general, by reaſon of the faid deſcriptions of a 
bankrupt: For remedy thereof for the future, Be it enacted, That 
the ſaid act, and alſo all and every other act and acts of parliament 
s whatſoever, ſo far as they relate to the ſaid deſcriptions of a bank- 
1 rupt, be repealed and made void, and that no perſons within the 
(ud deſcriptions, or any of them, ſhall for or by reaſon of the 

500 «* ſame 
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e ſame be taken and adjudged to be within the ſtatute or Natatez 
„ of bankrupt whatſoever.” | 

Lord Chancellor: My doubt is, whether the 1oth of Queen Ann 
intended any more than to repeal ſome part of the ſtatute of 21 
Fac. 1. which conſtitutes an act of bankruptcy ; and not the de- 
{cription of the trade, or occupation, of the perſon againſt whom a 
- commiſſion iſſues. 

Mr. Brown the counſel for the petitioner inſiſted, that the ſtatute 
of Queen Ann repeals the additional deſcription of a trader in the 21 
Fac. 1. which is not in the precedent acts, and that the deſcription 
of a Scrivener is in this act only. 

Now all the bankrupt acts have the deſcription of uſing the 
trade of merchandize, and getting his living by buying and ſelling, 
and if Mr. Brown's conſtruction ſhould prevail, the deſcription of a 
bankrupt, by the expreſſion of byying and ſelling is as much repealed 
as the other. 6. 
The ſtatute of the 21 Jac. 1. has ſuperadded à Scrivener, and this 
is merely an addition to the quality of the trade or profeſſion of the 
perſon who ſhall be a bankrupt ; one of the deſcriptions to conſti- 
tute a bankruptcy under this act, is ſuing out an original writ, &. 
another an arreſt, and procuring common or hired bail, &c. theſe 
being found inconvenient, gave rife to the, clauſe of the 10th of 
Queen Ann. 

Conſider how much is recited by this ſtatute, not the whole de- 
ſcription of a bankrupt, or the general or common qualifications of 
the perſon of a bankrupt, or his buying and ſelling, &c. if ſuch a con- 
ſtruction was right as has been contended, then all the other acts of 
parliament would be repealed. 

It is only particular acts of bankruptcy, which are made void, 
and not the qualification of the perſon ; and I have no doubt myſzli, 
but the conſtruction I have put upon this repealing ſtatute, is the 
proper and only ſafe conſtruction, | 

His Lordſhip ordered, that the petitioning creditor be at liberty 
to ſue out a commiſſion of bankruptcy againſt Burchall, and in caſe 
the major part of the commiſſioners ſhould thereon declare him to 
be a bankrupt within the intent and meaning of the ſeveral ſtatutes 
concerning bankrupts, then he directed the commiſſioners to execute 
a proviſional aſſignment of BurchalPs eſtate and effects, to an aſſignee 
appointed by them under the commiſſion, and alſo directed an iſſue 
to try whether he was a bankrupt within the true intent and meaning 
of the ſeveral acts concerning bankrupts, at or before the iſſuing of 
the commiſſion, the petitioning creditor to be the plaintiff, and the 
iſſues to be tried the next term before Lord Chief Juſtice Yilles. 

A Scrivener is The Chancellor inclined to think that a Scrivener is implied in 
compreten- the following clauſe of the 5 Geo. 2. And whereas perſons dealing 
words, lan- © as bankers, brokers, and factors, are frequently intruſted with 


hers, brokers, 


and /aFors, in the ſtatute of the 5 Geo. 2. c. 30. /. 39. and petitioner being one, the court ordered the 
commitlioners ſhould proceed in the exeution of the commiſſion. 


cc great 
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great ſums of money, and with goods and effects of very great va- 
« ſue belonging to other perſons; It is hereby further enacted, That 
« ſuch bankers, brokers, and factors, ſhall be, and are hereby de- 
« clared to be ſubject and liable to this and other the ſtatutes made 
« concerning bankrupts,” But his Lordſhip did not give a poſitive 
opinion as to this point, and ordered all further directions to be ad- 
journed over till the next day of petitions. | 

The next day his Lordſhip, upon conſidering the clauſe, declared 
he was clearly of opinion a Scrivener was within the meaning there- 
of, and comprehended in the words, bankers brokers and factors, 
and therefore directed ſo much of the order as related to the iſſue for 
trying the bankruptcy, to be ſtruck out. 

Upon the 8th of May 1742. there was a petition ex parte Bur- 
chall and Tribe, when his Lordſhip ordered, that the commiſſioners 
/heuld proceed in the execution of the commiſſion, and the other petiti- 
oner Thomas Tribe, being preſent in court, that had Burchall in ex- 
ccution at his ſuit, and acquainting his Lordſhip, that he now elected 
to ſeek relief for his debt under the commiſſion againſt Burchall, 
and being alſo the petitioning creditor, his Lordſhip ordered Tribe 
fartbwith to diſcharge Burchall cut of the Marſhalſca. 


(P) Rule as to dividends. 
Other the 22d 174, 


Ex parte Lane. 
Vide under the diviſion, Rule as to Aſſignees being charged with 


entereſt. 


October the 26th 1745. 
Ex parte Kirk. 
Vide under the divifion, Drawers and Indorſers of Bills, &c. 
February the 2d 1748. 


Ex parte Stiles and Pickart. 
Vide under the diviſion, Rule as to Allmwance to Bankrupts, 


10 
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(2) Commiſſion ſuperſeded, 


April the 3oth 1740. 
Ex parte Goodwin. | 
Vide under the diviſion, Rule as to his Executor, or where he is one bimſelf. 


February the 3d 1743. 
Ex parte Gulſton. 
Vide under the diviſion, Rule as to Cofis, 


Auguſt the 2d 1744. 
Ex parte Criſp. 
Vide under the diuiſion, Rule as to Partnerſhip. 


December the 22d 1749. 
Ex parte Gayter. 


Caſe 83. R. Gayter was the petitioning creditor in a commiſſion of bank- 
On ent- ruptcy againſt A. but not being able to prove A. a bankrupt at 
ing a commif. the time the commiſſion iflued, it was ſuperſeded ; and on a former 
ſion, the court day of petitions, Lord Chancellor, upon the application of A. made an 
rr cher bak _ for —— 2 . A. given 1 the pom creditor to 
before a Maf- his Lordſhip, at the time of ſuing out the commiſſion. 
ter of 4 The — * application is to 2 2 that order, or at leaſt to ſuſ- 
ot the pend any action upon the bond, till the damages ſuſtained by A. were 
bankrupt, ora inquired into. | 


quantum dam: The conſideration of the plaintiff's debt on which he ſued out the 


Hcatus upon 5 4 
4 — commiſſion, was of a very extraordinary nature, 25 per cent. being 


and after da· charged for money pretended to be advanced, and fifteen guineas for 
Jon. — ww a premium, and other exorbitancies, 
the better re- ¶ Lord Chancellor ſaid it was in the breaſt of the court, where the 
covery there- bankruptcy was a doubtful caſe, and the commiſſion ſuperſeded, either 
of, order ſuch . . 3 N be d Chained by the 
bond to be af: to direct an inquiry before a maſter of the jamages ſuſtained 5) 
ſigned. bankrupt, or a quantum damnificatus upon an iflue at law, and after the 
damages are ſettled, the court might, for the better recovery there! 
2 order 
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order ſuch bond to be aſſigned; but the preſent caſe was attended with 
ſuch flagrant eircumſtances, that he would not by a previous en- 
quiry into the damages ſuſtained by A. prevent him from ſecking an 
immediate ſatisfaction, and therefore diſmiſſed the petition. —_— 


March the 28th 1757. 
Ex parte Leaverland. 


THE petltioner was a bankrupt in 1724. divided upon two divi- Cafe 84. 
dends fix ſhillings in the pound, had his certificate in 1728. 4% te . 

and on paying the creditors two ſhillings and ſix-pence more in the vidends the 

pound, they by deed releaſed him of all further demands, 3 
A petition by the bankrupt to ſuperſede commiſſion, and as there rut oral lu. 
are other debts due to the eſtate not got in by the aſſignees, he prays ther demands. 


that he may be impowered to collect them in. 3 3 to 
Lord Chancellor ſaid it was imprudently prayed by the 2 perſede the 


commiſſion, 
for ſuperſeding the commiſſion will intirely defeat the certificate, and and for liberty 


therefore varied his order from the prayer of the petition, by directing rag aa 3 | 
that he ſhould ſtand in the place of the aſſignees to get in the re- due to the | 


mainder of the debts, on giving a proper indemnity to the aſſignees, «fate. The 


that they may not be called to an account for ſuch money ſo received; — A 


but would not ſuperſede the commiſſion for the ſake of the bankrupt. in the place of 


: the aſſignees to 
get in the remainder of the debts; but his Lordſhip would not ſuperſede the commiſſion ſor his ſake, as i would 
intirely defeat his certificate, 


June the 21ſt 1753. 
Caſe 85. 


After a com- 
miſſion of 


A LL the creditors, but two, under a commiſſion againſt Penton, bankruptcy | 


by - has been pro- 
petition to ſuperſede it, upon a ſuggeſtion that the debt of the — vt 
petitioning creditor was not contracted till after the bankruptcy com- in the uſual 
mitted 2 
g f all che credi- 
The commiſſion was taken out in 1751. and there was no pretence tors have ac- 
that the petitioning creditor's debt was not a juſt one, and Penton qvieſced in it. 


therefore was declared a bankrupt by the commiſſioners. The com- aud debe 


Ex parte Deſanthuns. 


** > : cowpleaily fi- 
miſion was procceded upon in the uſual manner, all the creditors ac- niſhed, the 
quieſced in it, and the whole was compleatly finiſhed. court will not 


ſuperſede it, 
The act of bankruptcy pretended to be committed was a ſecret one ggugh the a 


in 1750, @ denying himſelf when creditors called upon him, though of bankrupicy 


at £ | . . committed, 
home: The perſons who aſked for him were three in number, one — 


was paid afterwards the very day he called, the other the next day, the dtioning cre- 


third the beginning of September, and did not call till the latter end of 4itor's debt a. 
the Auguſt before. Ds 5 doubtful a- 
Every one of the perſons traded with him as before, and what is ſtill ure. 
more material, Penten appeared for months together as publickly as 

before, and from the nature of his employment was more viiible than 


P p ordinary, 


* 
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ordinary, becauſe he kept a garden and houſe of entertainment, after 
the manner of Vauxhall. 

The petitioner had a judgment againſt the bankrupt upon a debt for 
goods ſold. 

The bankrupt between June 1750 and Auguft 1751. contracteda 
new debt for wine with the petitioning creditor; he then took out 
execution, and entered upon the garden, &c. but the goods lende 
execution were not ſufficient to pay him by 2 50 l. 

Ia Ocfober 1751. a commiſſion of bankruptcy was taken out * 


_ Penton, and the petitioner proved his remaining debt of ae as un: 


der it. 


The aſſignees brought an action againſt the petitioner to recover 


back the goods taken in execution, and upon the evidence of one 


Caſe 86. 


A i 
ſuperſeded, 
becauſe it iſ- 
ſued againſt an 
infant. 


RNoſe, Penton appearing to have committed an act of bankruptey before 


the petitioning creditor's debt was contracted, it would have defeated 
the commiſſion itſelf of courſe, and the plaintiffs therefore choſe to 
ſubmit to a nonſuit. 

Lord Chancellor : This ſeems to be a contrivance from the begin- 


ning to the end to exclude ſome creditors, whoſe debts were con- 


tracted after an act of bankruptcy committed; and as it was in the 
plaintiffs own breaſt whether they would ſubmit to a nonſuit or not, 
this is not a ſufficient determination of the bankruptcy : And therefore 
I will not ſuperſede the commiſſion, eſpecially when the act of bank- 
ruptcy pretended to be committed before the petitioning creditor's 
debt aroſe, is of ſuch a doubtful nature. 


Auguſt the 14th 1742. 
Ex parte Sydebotham. 


N April laſt a commiſſion of bankruptcy iflued againſt the peti- 
tioner, and he was declared a bankrupt ; but at the time of the iſ- 
ſuing of the commiſſion, and of preferring this petition, he was an 
infant under the age of 21 years, and therefore inſiſted by his counſel, 
that he is not to be deemed a bankrupt, within the true meaning of 


Er or 2 the ſtatutes in force againſt bankrupts, and that for this reaſon the 


£44 ee commiſſion ought to be ſuperſeded, and that a writ of ſuperſedeas 


en 44. ſhould be directed for that purpoſe at the expence of Alice Williamſon, 


2 2 


e, u 4 be 


the creditor on whoſe petition the commiſſion iſſued. 
Lord Chancellor: The petition muſt be allowed, for notwithſtand- 


2 , ing Lord Macclesfield held in the caſe of one Whitlock that an infant 


might be a bankrupt, yet it has been determined otherwiſe ſince. 
His Lordſh and that the commiſſion be ſuperſeded, and that 
2 writ of Sow deas ſhould iflue for that purpoſe, 


Bankrupr,”\ 
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Auguſt the 3d 1751. 


* 11 


„ Ex parte Hylliard. By 3 
b „ 5 — : . 4 - AS. of 6” - 
- bel: 40 7) bf She ve, 1% rc Lec Hr Hd Re C/o 4! 
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a hi 9711 1 7 , e / a Ca 

A Petition to ſuperſede the commiſſion on a ſuggeſtion that Mr. Ag. Caſe 87. 
worth's debt was not of ſuch a nature, as intitled him under the 4 treated , e 
bankrupt acts to ſue out a commiſſion. Mr. Alſworth treated with with the peti- A 


-  tioner, againſt ,7,; 9 Sl 


the petitioner for the purchaſe of the equity of redemption of his „hem a mz 
eſtate, which was in mortgage to one Mr. Field. Four hundred mifion of © © 


pounds was the price ſettled for the purchaſe, articles were ſigned, and nien. 
Mr. Alfworth paid Hylliard 2511. 15. to clear off the mortgage, and ,,,qeq for 
was to pay him 150 /. more on the execution of the conveyances. s ,porchaſe 

3 ; of the equity 
of redemption of his eſtate, in mortgage to F. 400 J. agreed for the purchaſe, articles figned, and A. pays 
25 10. 4, toiclear off the mortgage, and was to pay 150/. more on the execution of conveyances. 


Hylliard refuſed to compleat the purchaſe, or to pay off the mort- On — 9 
. b vio ers refuſing 
: On this Mr. Alfavorth brought an action for 25117. 15. againſt Mylli- — gon 


ard, who was carried to gaol, where he lay two months; and thereupon P e mort- 


Mr. Alfieorth takes out a commiſſion of bankruptcy, and Hylliard is krought - 


declared a bankrupt on this act of bankruptcy. action againſt 
oy the petitioner, 


who is carried to gaol, where he lay two months, and upon this declared a bankrupt. 


Mr. Evans for the petitioner infiſted, that this was not ſuch a debt Petitioner ap- 


. 314 * . tes NOW to 
as 15 within the meaning of the bankrupt acts. ſuperſede the 
That an indebitatus aſſumpſit could not be maintained, for the 2 50 J. commiſſion, an 

was a breach of truſt only, and not a debt. e 
, . . that 4.'s debt 
Mr. Clark, who was counſel on the other ſide, infiſted it was a js not of ſuch 
debt, and money bad and received to the bankrupt's uſe, and an ac-a on_—_— 
tion therefore maintainable as for his debt. 8 e 


Mr. Evens in the reply urged, that there was no pretence that the mifton. 

150 J. or one penny thereof was ever tendered to Hillyard, but was 

told that he muſt either repay the 251/. 1s. or go to gaol. 
No ane creditor appeared under the commiſſion ; by that means 

Mr. Alfworth has, by virtue of chuſing himſelf affignee, got into his 

poſſeſſion all Hylliard's effects, although tis ſworn he does not owe 

any perſon beſides a farthing. | 
Lord Chancellor: ] doubt extremely whether a commiſſion could be His Lordſhip 


taken out on ſuch a contract, for the remedy ſhould have been a bill — ar. G 


for performance of the contract, and no action could in ſtrictneſs of ae duc 2 
law be maintained. | commiſſion on 
| ſach a con- 
tract, for the remedy ought to have been a bill for performance of the contract, and no action could be 
maintained; but ſaid if it ſtood ſimply on this, he would not have ſuperſeded the commiſſion, but left the 
bankrupt to try the bankruptcy at law. But as A. has, ſince the iſſuing of the commiſſion, taken an afſigument 
of the mortgage, he would not ſuffer him to proceed in the commiſſion ; for as ſtanding m the place of the 


mortgagee, he may hold till redeemed, and likewiſe compel a performance of the contract, or petitioner to 
refund the 25 10. 15. | 


4 But 
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But if it ſtood ſimply upon this footing I ſhould not have ſu- 
rſeded the commiſſion, but left the bankrupt to an action at law 
to try the bankruptcy. : | 
But as it comes out now that Mr. Alſvorth has ſince the ifluing of 
the commiſſion taken an aſſignment of this very mortgage, I will 
not ſuffer the commiſſion to go on ; for as ſtanding m the place of 
the mortgagee, he may hold till redeemed, and likewiſe compel ; 
performance of the contract, or Hylliard to refund the 251. 14 
The receipt given by Hylliard, is nothing but an acknowledgment 
of receiving 251 /. 1 5. in part of the purchaſe money. 
No action in this caſe could be maintained, and therefore the very 
foundation for the commiſſion failed; and Mr. Aifworth has, by taking 
an aſſignment of the mortgage, got the ſecurity of the mortgage for 
the money he has paid. | N 
The affidavits on both ſides ſwear, that the petitioning creditor 
faid, either pay me back the money, or convey to me the equity of 
redemption, and not a word of the petitioning creditor's offering to 
pay the 1 50 J. the remainder of the purchaſe money. OW 
The commiſſion therefore muſt be ſuperſeded, and the petitioning 
creditor pay the coſts; for any expreſſions of Hylliard's, that he was 
able to live in gaol, or any where elſe, and ſuch like, proceeded from 
this ill uſage, and will not forfeit his coſts, | 


(&) Rule as to bankrupt's attendance on af- 


$i BE Pd, Te l n | x 
Taſe 88. f 8 kes. 

The attend- © 

bags June the 22d 1742. 

the aſſignees ; 

to afbft them | Ex parte Turner. 


in making out X 5 


the accounts . 
of his eſtate, | HE aſſignee under a commiſſion of bankruptcy gave notice 
ſeems to be in writing to the bankrupt to attend him in order to explain 


confined by N : . . g 
the ab of the ſeveral matters relating to his eſtate after the 42 days were expired 


preſent King (during which time, by the 5th of the preſent King, he is to be fre: 
to the 42 from all arreſts, reſtraints, or impriſonment,) and before the certi- 


days, or the | 
enlarged time ficate was ſigned. 


| at moſt; but ii The bankrupt would not attend upon any other terms than ſigning 
the aſſignees his certificate, and the application to the court is founded upon this, 


ill undertak | | 
20 — — 4 that the bankrupt had refuſed to attend, contrary to the act of par- 


tors under the liament made in the 5th of the preſent King. 


commilon, Tord Chancellor : Notwithſtanding the 5th of the preſent King 
— — has theſe general words, © That all and every ſuch bankrupt or 


tbe court will e bankrupts not in priſon or cuſtody, ſhall, at all times after ſuch 
— « ſurrender as aforeſaid, be at liberty, and is, and are hereby re- 
withilanding * quired to attend ſuch aflignce or aſſignees upon every reaſonable 
any riſdue he «© notice in writing for that purpoſe, given by ſuch aſhgnee or al- 


f - 4 - . 
yrs Wenn e fignees unto ſuch bankrupts, or left for him, her, or them, at his, 


large. 2 5: her 
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cr her, or their houſe or place of abode; in order to aſſiſt, and ſhall aſ- 
« ſiſt ſuch aſſignee or aſſignees, in making out the accounts of the ſaid 
&« hankrupts eſtate and effects. Yet the ſubſequent clauſe (which is in 
theſe words, That all and every bankrupt or bankrupts having ſur- 
« rendered, ſhall at all ſeaſonable times before the expiration of the 
« 42 days, or ſuch further time as ſhall be allowed to ſuch bank- 
« rupts, to finiſh their examination, be at liberty to inſpect their 
« books, &c. in preſence of ſuch aſſignee or aſſignees, or ſome per- 
« ſon to be appointed by ſuch affignee or aſſignees for that pur- 
« poſe, and to take and bring with him for his affiſtance, ſuch per- 
* ſons as he ſhall think fit, not exceeding two perſons at any one 
<« time, and to make out ſuch extracts and copies from thence as he 
« ſhall think fit, .the better to enable him to make a full and true 
« diſcovery and diicloſure of his eſtate and effects; and in order 
« thereto the ſaid bankrupt or bankrupts ſhall be free from all ar- 
« reſts, reſtraint, or impriſonment of any of his, her, or their creditors 
in coming to ſurrender, and from the actual ſurrender of ſuch 
« bankrupt to the commiſſioners, ſor and during the ſaid forty-two 
* days, or fuch further time as ſhall be allowed to ſuch bankrupt or 
% bankrupts, for fimſhing his examination,) ſeems to confine it to the 
42 days, or the enlarged time at moſt, and therefore the bankrupt's 
protection from arreſts, &c. can extend no further. | 

The Chancellor aſked the petitioner's counſel, if their client would 
conſent to indemnify the bankrupt from arreſts, but he refuſing to do 
it, his Lordſhip propoſed that he as afſignee ſhould only undertake 
for the creditors who have ſought relief under the commithon, that 
they would not arreſt him, and if ſo, he would order the bankrupt 
to attend, for he ſaid, he ſhould not pay any regard to the danger the 
bankrupt might run, from his creditors at large. 

This petition, at the requeſt of the petitioner, was ordered to ſtand 
over till the next day of petitions, that he may endeavour, in the 
mean time, to get the reſt of the creditors under the commiſſion, to 
conſent to theſe terms. | | | 

Upon the whole, Lord Chancellor ſaid, That the clauſes in the act 
of parliament, relating to this matter, are very darkly and obſcurely 


penned, ariſing chiefly from the words forty two days being thrown 
into the latter clauſe, 


(3) Rule as to an appꝛentice under a commik⸗ 


lion of bankruptcy. 
Sh Fanuary the 22d 1745. 
Ex parte Sandby. 
T HE petitioner on the roth of January 1744. was put appren- 


tice to Ward a Bookſeller at York, and the ſum of eighty pounds 
was given with the petitioner as an apprentice for ſeven years. In 


Caſe 89. 


An apprentice 
where his ma- 
{ter becomes a 
bankrupt, 
ſhall come in 
as a creditor 
only upon 
the remaining 
ſom, after de- 
ducting for 
the time he 
lived with the 


Q 9 Jusy bankrupt. 


— —— — = — — 


B ankrupt, 
July following, a commiſſion of bankrupt was taken out againſt. 
Ward, and being declared a bankrupt, aſſignees were choſen, who . 
ſell off the bankrupt's effects, and he is now the ſuperviſor of the 
preſs to the purchaſer, and become incapable of performing his part 
of the contract, not is the petitioner able to raiſe any money to put 
him out apprentice to another maſter, and the commiſſion being a re- 
cent one, probably no dividend may be made in a year, or year and 
half; ſo that all this time will be loſt to the petitioner, p 
Upon theſe circumſtances the petitioner prayed, that on deducting 
10 l. out of the 80 J. for his board with the bankrupt during the fix 
months he lived with him, that the aſſignees might be ordered to 
pay him the ſum of 70 J. out of the effects of the bankrupt already 
ootie to their hands, and not oblige him to prove it as a debt undet 
the commiſſion. | 7 69 Tha a4 
Lord Chancellor was doubtful at firſt, and ſeemed inclined to grant 
the petition, but upon ordering the ſecretary of bankrupts to ſearch 
for precedents, and two being produced in Lord Chancellor King's 
ttime, and two in Lord Chancellor Talbots, where they directed an 
.. © apprentice ſhould come in as a creditor only, (after deducting for the 
; time he lived with the bankrupt), upon the remaining ſum, his 
Lordſhip was pleaſed to make the ſame order, and that the peti- 
-  - -  tioner ſhould be admitted a creditor for 701. only. 
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c) Rule as to diſcounting of notes. 
| June the 4th 1746. 


Ex parte Thompſon. 


' Vide under the divifion, Rule as to Drawers and Indorſors of Bills of 
Exchange. 


Auguſt the 13th 1746. 
Ex parte Marlar, and others. 


Caſe go. HE petitioners being poſſeſſed of ſeveral promiſſory notes un- 
A perſon who der the hand of Thomas Setcole, payable to William Dover cr 


22 de order 6 months after date, and indorſed by him to the petitioners, 


count of notes Mounting together to the ſum of 9571. 175. od. which Dover diſ- 
than at the counted with the petitioners, and received the full value, after de- 
rate of 5 f ducting 5 per cent. for the diſcount. On the 18th of April 1745: 4 


. N . . . . 

" Hall — commiſſion of bankruptcy iſſued againſt the ſaid Thomas Setcole, and 
the whole | 

amount of thoſe notes, under a commiſſion of bankrupt againſt the drawer, without being obliged to de- 
duct what he received of the indorſor for the diſcount. 


3 be 


Bankrupt,” 15 


he was found a bankrupt, and Marlar attended at Guildhall,” in order 
to prove the ſaid debt upon the ſeveral, notes, but having received 
the ſum of 11 J. 55. 164. for the diſcount, the commiſſioners obliged 
him to deduct the ſame out of the ſum of 957 l. 174. od. and the 
commiſſioners alſo refuſed to let the petitioner prove the ſum of 
81.65. 154. being the intereſt of the ſaid reſpective notes, when 
they reſpeRively became due fince the ifſuing of the ſaid commiſſion ; 
and therefore the petitioners pray, that they may be admitted credi- 
tors for the ſaid ſeveral ſums of 11 J. 55. 10d. and 8 J. 65. 114. 

The counſel for Marlar inſiſted the commiſſioners ought to have 
atimitted him in both theſe reſpects, for the whole money contained 
in the notes, and likewiſe to be allowed intereſt on the notes. 

Lord Chancellor + I am of opinion that the petitioner is intitled to 
the firſt part of his petition, as he ſwears he took no more for the 
diſcount of the notes, than at the rate of 5 per cent. per ann. and 
ordered accordingly. 3 

Bat as the commiſſioners have eſtablifhed it as a rule, that note- The rule ela- 
creditors have no right to prove intereſt upon them, unleſs it is ex- pron. | 
prefled in the body of the notes; I will not break in upon this rule. — 
| = * where W are for value received, and intereſt is not — — 
expteſſed, the jury not give the plaintiff, in an action upon the ae d 

notes, intereſt for them, but by Ker datnages only. . — 
Commiſſioners of bankrupts cannot award damages, and therefore anleſßb expreſ- 


the rule they have eſtabliſhed is a very reaſonable one, and the peti- 4 rt Sr 
tion as to this muſt be diſmiſſed, but ordered him te be admitted a a reaſonable 
creditor for the ſaid fam of 11 J. 55. 10d. one, and the 


court will not 
break thro' 
at. ; 


(V) Rule as to a petitioning creditoꝛ. 
April the oth 1 740. 
Ex parte Goodwin. 


Vide under the diviſion, Rule as to his Executor, or where be is one 


himſelf. 


Angſt 


FI. 
4 
, 


IN | B ankrupt 2 


4 
% 


4 
1 


Con gy, bine £ "434 bankrupt, | 

The clerk of Fool 1 1 2 55 . £ "x 

the commil. T HE petitioner ſtates by his petition, that in May laſt a com. 
nion cauſed the © Þ++ -; r 


-N miſſion of bankruptcy iſſued againſt him upon the petition of 
be arreſted at Nathan James and others, upon which he was declared a bankrupt, 
the ſuit of 7. and his eſtate and effects were aſſigned to Nathan James, and others, 


the petition- 


ing creditor and in April laſt a commitFon of lunacy iſſued againſt James, and 


and aſſignee, ye was found a lunatick ; and notwithſtanding he is one of the peti- 
in the ſherift's tföhing creditors and an affignee, Mr. Fenwick, the clerk of the com- 


court of Lon- *. 


don for 80 J. 05 , Cat | | I 2 
and — 1 the ſheriff s court of London for 80/. at the ſuit of James, and af- 
— — terwards cauſed another action for the ſame ſum to be brought in the 
in F. R. for court of King's Bench, and kept him in cuſtody from four o'clock in 


the ſame-fum, the afternoon of the 16th of June until eleven o' clock the next morn- 
and kept' him . 


in cuſtody till ing, till Fenwick had an opportunity to arreſt him on the King's Bench 
7.-had an op- action; which being done, he withdrew the action in the Sheriff's 
ak _ court, and the petitioner was detained in cuſtody upon the latter ac- 
on «tb King's tion, and was alſo charged the ſame day with another action, at the 


Pepe ain, ſait of one Mr. Waſs, by Fenwick as his attorney, which the petitioger 


watt ctarzes apprehends was contrived by Fenwick purely to oppreſs him, aud 


him with an- Therefore prays that he may be diſcharged out of the cuſtody. of. the 
2 Marſhal of the King's Bench upon the two actions. 04 
one He; Mr. Sollicitor General, on behalf of the bankrupt John Wiifen, iu 
baokrvpt ap, ſiſted, that the arreſt at the ſuit of James, as he was a petitioning 
des creditor, is irregular; and being therefore under an improper arreſt, 
both actions. Miſſon ought to be diſcharged, not only from this ſuit, but from Maſis 


7. and M. di- like wiſe. | 


TT Ihe counſel for Waſs read affidavits to ſhew, that the bankrupt has 


charge him been guilty of perjury in ſwearing, that part of his eſtate was in 
out of euſtody | 


* 
* 


e mortgage for 500 J. when in fact it was a groſs fraud carried on be- 


ſhat; as the teen the bankrupt and the mortgagee, and hoped therefore he ſhould 
ſame attorney not be diſcharged, even ſuppoſing there is ſome irregularity in the 
yy marc proceedings, as they ſhall never be able to catch him again, if once. 
tions. - diſcharged. em 24 200; 

N petitioning Lerd Chancellor: As to the behaviour of the bankrupt, it is a col- 


creditor can- lateral fact, and has nothing to do with the preſent queſtion, and 
— * would come more properly before me upon a petition to diſallow his 
cauſe a com certificate: The affidavit beſides is not poſitive, but uncertain; and if 
1 more certain, would not do. This court will not ſuffer a petitioning 
both an action Creditor to arreſt a bankrupt, and for this reaſon, becauſe that a com 


and an execu- Mi on of bankruptcy is conſidered both as an action and an execution 


3 eck in. jn the firſt inſtance; and after the petitioning creditor has laid bold of 


all the bankrupt's effects, it would be a great abſurdity for the ſame 


perſon to be permitted to arreſt him likewiſe. It is too material in this 
Y | i caſe, 


We Auguſt the 6thi194g, Het 
Ex parte Wilſon: In the matter of Jobn Wil 4 


hon, cauſed the petitioner, on the 16th of June laſt, to be arreſted' 


Bankrupt. 
caſe, that the whole is done by the ſame agent, and extremely pro- 
pable that Fenwick arreſted the bankrupt in the name of James, merely 
to found the arreſt at the ſuit of Waſs. | 

Even at law where there is an irregular arreſt, and an advantage 
is taken of the irregularity, to charge him in cuſtody alſo at the ſuit 
of another perſon, the-courts of law will diſcharge him from both. 
$0 likewiſe in this court, where advantage is taken of the injury 
and oppreſſien a perſon lies under by an improper arreſt, to charge 
him in cuſtody, though for a juſt debt, this court will diſcharge him 
from both. ; ; 
ö His. Lordſhip therefore ordered that Nurhum James, and Samuel 
Jaſs do reſpectively conſent to the petitioner's immediate diſcharge. out 
of the cuſtody of the Marſhal of the King's Bench priſon, at their re- 
ſpective ſuits, and that they reſpectively execute proper authorities to the 
Marſhal for that purpoſe. And ordered that James ſhould pay to the 
petitioner hates which-the:petitioner hath been put to by reaſon of 
the arreſt at his ſuit, which he directed to be taxed by a Maſter. 


December the 23d 4743. 
Ex parte Ward. 
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now in the Fleet, at the ſuit of the petitioning creditor and the a peitiozing 
aſſignees, as they have determined their election by coming under the creditor dart 
commiſſion. Sales b 
The petitioning ereditor inſiſted, that the debt upon which he taking out the 
founded his petition for the commiſſion, was upon two notes only * — 
from the bankrupt, and that he has ſued him upon a third and diſtinct q — 4 
note of hand. at law, though 
The aſſignees inſiſted that they had full liberty to ſue the bankrupt fat — 
at law, notwithſtanding they are aſſignees under his commiſſion, and what he prov- 
creditors before his bankruptcy, becauſe the majority in value of the ed. 
creditors had chofen them as affignees, notwithſtanding they had re- I 
fuſed to, prove any debt under the commiſſion. CARE prove debts 
Lord Chancellor:: The petition muſt be allowed as againſt the pe- _ 7 
titioning creditor, for he has determined his election by taking out the — — 
commiſſion, and the affidavit on ſuing out the commiiſion is general; afignees will 
nor does it mention the particulars by which a bankrupt becomes in- rocky aro 
debted. | but the 7 
y may 
But there is no foundation to grant what the petition prays with fill fue the 
regard to the affignees, for notwithſtanding they are creditors of the bft © 
bankrupt, yet as they refuſed to prove their debts under the commiſ- 
Lon, the barely being aſſignees, by an appointment of the majority 
in value of the creditors, will not determine their election; for they = 
jo a be conſidered as creditors at large, fince they have net-proved 
y debt. | 


AY application to the Lord Chancellor to diſcharge the bankrupt Caſe 92: 


Rr Augult 


154 Bankrupt. 


Auguſt the 5th 1746. e 

' F Ex parte Lewes: | 3 

Caſe 93. 5 | $ F e hoe 8 ; 04 | 2 Ute gr 
A petition- 1 R D-Chanceller : A petitioning creditor cannot keep the bankrupt 
ing credivo in gaol; becauſe. he has no election, as a common creditor! has; 


bas not the for if he was to eleCt to proceed at law, the commiſſ on muſt of courſe 
fame crc" be ſuperſeded, which would affect thoſe creditors who have proved 


as a common 

creditor; for Hebts under the commiſſion- 

if he was to e 

elect to pro | bs 

ceed at law, it | | | % us! 

would ſuper r- 1 ne 2d 171. te Irmo) 

ſede the com., :z,:; 5 0 Auguſt the 3d F * * 05 6 

miſſion. 7 oy ak 
Ex parte Hylliard. 


Vide under the diviſion, Commiſſion ſuperſeded. 


(V) Rule as to notes Where intereſt is nor 


92 wo | expꝛeſled. fl 
et a $i ee a Auguſt the 13th 1746. 
Ex parte Marlar and others. 
Vide under the diviſion, Rule as to diſcounting of Notes. 
(W) The conſtruction of the ſtatute of the 21! 
of Jac. 1. cap. 19. With reſpect to bankrupts 
poſſeſſion of goods after aſſignment, _ 
December the 5th 1740. 
| Bourne & al. aſſignces of Peele a bankrupt v. Deaſon. 
Caſe 94. | 


Alignment of 70 HN Peele was for ſeveral years a merchant, and being in 1731 
a ſhipatſea poſſeſſed of two ſhips, the Diggs and Molly, ſent the ſame loaded 


for I way with cargoes in his own name, and conſigned to his-carreſpondents in 
COnnaeration . 


may be good Li ginid or Maryland, for return whereaf they were to bring back 
againſt af Fargoes of tobacco; 5 14 hogſheads of the ſaid cargoes being conſigned to 


Peele in his on right. He upon their arrival poſſeſſed himſelf of the 


no poſſeſ. ſame, and entered them at the cuſtom-houſe in his own name, and 
fion is taken gave his bond for payment of the duties, and lodged the tobaccoes 'N 
thereof; but if. + F ES. his 
goods at land, 2 ST BIR 

otherwiſe. ae ur. 9 


Bankrupt. 

his own warehonſes, and Kept the keys, and ſold and diſpoſed thereof 
in his own name, and as his Property: | ; | 

On the 14th of February 1735: Peele failed, and a commiſſion of 
bankruptcy iſſued againſt him; Bzurne and others were choſen aſ- 
fonees, and at the time of the bankruptcy Pee/e being in poſſeſſion of 
the ſaid two ſhips, and all the. cargo that was unſold, they were ſeized 
under the commiſſion; but the defendant infiſted he had a right to 
the ſaid ſhips, and to the bankrupt's effects in Virginia and Maryland, 
for that he had lent Peele conſiderable ſums, and that on the goth of 
May11734: there was due to him 19,500 J. and to ſecure the pay- 
ment thereof Peele had by indenture of bargain and ſale that very day 
aſſigned to him the ſaid two ſhips, with their tackle and appurtenants, 
and all other his eſtate and effects in Virginia and Maryland, and alſo 
ſeveral goods ſent to Maryland on board the ſaid ſhips, and alſo to all 
the tobacco and effects to be by them brought back from Virginia and 
Maryland in return for the goods ſent, ſubject to be void on payment 
of the 10, 500 J. to the defendant, and therefore claimed all the ſaid 
effects. N | I 
The money recewed from the bankrupt's eſtate was, by agreement 
between the plaintiffs and the defendant, paid into the bank, till it ap- 
peared to whom the fame juſtly belonged; and the ſhips were like- 
wiſe ſold, and the money ariſing from the ſale paid into the bank, in 
the names of the plaintiffs and the defendant Dogon. | 177 

The plaintiffs counſel inſiſted that as Dedſ2n did ſuffer Peele to 


285 


continue in poſſethon, of the goods, it was a fraud on the perſons who 


dealt with Peele, and that the aſſignment ought to be ſet aſide, and 
the defendant come in only as a creditor under the commiſſion, for ſo 
much as he ſhall be able to prove, and receive a dividend pro rata 
only with the reſt of the creditors. | . 

They alſo argued, that a mortgagee of goods, though he has ad- 
vanced the full value for them, and the day of payment is paſt, yet if 
he ſuffers the goods ſtill to continue in the poſſeſſion of the mort- 
gagor is equally a fraud, as the letting goods lie in a vendor's hands 
after he has made a bill of ſale, or an abſolate conveyance of them, 


and then afterwards becomes a bankrupt, and by conſidering the. cafe 


in this light, they endeavoured to bring it within the 10th and 11th 
clauſes of the ſtatute of the 21ſt of Jac. the firſt, cap. 19. E 
* And for that it often falls ont, that many perſons before they 
* become bankrupts, do convey their goods to other men upon good 
* conſideration, yet ftiil do keep the ſame, and are reputed the on- 
* ers thereof, and diſpoſe the ſime as their own : | 
Be. it enacted, that if at any time hereafter any perſon or per- 
* ſons ſhall become bankrupt, and at any ſuch time as they ſhall be- 
come bankrupt, ſhall; by the content and permiſſion of the true 
* ner and proprietary, have in their poſſeſſion, order and diſpoſi- 
tion, any goods or chattels whereof they ſhall be reputed owners, 
sand take upon them the ſale, alteration, or diſpoſition as owners, 
that in every ſuch caſe the 1aid.commitiioners, or the greater part 
of them, ſhall have power to ſell and diſpoſe the ſame, to oy 
"1-2 ©” whe 


oh 


Pawnee has 
on a ſpecial 
ab lol in 


red — 
within che 
time. | 


. cargoes by way of fecurity. for a large ſum of. money, 4 0,506 J. {aid to 
be lent at —— times by 3 — Dodſon to Prele, and Whe. 
ther the pr 


ſioners may ſell them for the benefit of the creditors in 


Bankrupt. 


<< the beneht of the creditors which ſhall ſeck relief by the fait oom- 
e miſſion, as fully as any other part of the eſtate of the bankry 


The defendant's counſel gave it as a reaſon Why Dodſon e thoſe 44 


ther the goods ſhould ſtill continue in the bankrupt's cuſtody, not- 
withſtanding he had a ſufficient lien: upon 


them, That he did not cite 
to ſubject himſelf to an account, if he had taken the goods. mort. 


gaged into his own euſtody. 


Lord Chancellor : This is a caſe of a good deal of conſequence 


and not without ſome difficulties. 


The firſt queſtion is, As to the aſſignment of ſome ſhips and their 


perty of the ſhi paſſed thereby * 
The e queſtion, W fete her Mr. D, Doin bs is intitled to tetain two 
bank notes delivered to him by Peele the bankrupt of 400 fl each? 

"With r to the aſſignment, it is objected, that it is fraudulent, 
and did not paſs the property of the goods to the defendant Dedſon; 
for the plaintiffs infiſt this was an aſſignment of goods without any 
R ion, and therefore if afh becomes a bankrupt afterwards, 
that by virtue of the clauſes in the ſtatute of 21 Jac. 1. the domi 
in general. 

The fact is, The greateſt part of Peele's effects at the time of the 

aſſignment were beyond ſea; now, it would be very detritnental to 
trade, as it would deter merchants from lending money, if, notwith- 
fanding they ſhould advance a large ſum by way of mortgage, the 
property is not altered, but ſubje& to mortgagor's creditots under a 
commiſſion of bankruptcy, unleſs the ſhips return before the com- 
miſfion is taken out, and the effects are in the actual Polt en of 
mortgagecs. 
As to the conſtruction of the clauſes in the Nature of the 21 Jac. 
it is a point of very great conſequence, and I do not remember in 
this court, or while I fat in another, that the conſtruction of theſe 
Clauſes were ever made a point in any caſe. 

As to the general caſe, Where bills of ſale are made of goods, and 
the purchaſer ſuffers the bankrupt to continue in (Fon, it is 
plainly within the letter of the ſtatute, but I do not think this can 
be conſtrued to extend to a bare loan of money upon the goods by 
way of mortgage, for the words in the clauſe are, goods ſold for a 
valuable confideration, and valuable confideration is moſt properly ap- 
plicable to an abſolute ſale. 

In the .caſe of pawns, which is ſomething like the preſent, the 
E. has only a ſpecial property in them, in caſe they thall not 
redeemed within the time required. 

According to the original agreement, the defendant” Dodfn _ 


not immediately to take poſſe Hon of the ſhips and cargoes, but at 2 
future day, and if the bankrupt had not a right from the time of 


wer over them as he before had, 
mortgage, then this caſe is not 


There 


the agreement, to exerciſe ſuch a 
but was now become ſubject to 


within the. clauſe of the ſtatute. 


Bavkrupt 


„There is, nothing more common than aſſignments ef ſhips which 
are out upon their ſeveral voyages, as a ſecurity for money, and yet 
the aſſignee does not look upon it, that he has any property, but the 
alliggnot directs the, maſter of the ſhips as to the voyage, and every 
thing neceſſary; and if, contracts of this kind had been conſidered as 
falling within theſe clauſes, this caſe muſt have happened frequently, 
and would not have been the firſt time of its being made a point in 
the courts in Weſtmunfter-ball. - 3 * | 
Theſe claufes have never been thought of, till the caſe of Stephens An owner of 
v. Sole, before Lord Chancellor Talbot, July the 6th 1736. There a be, moge. 


es them, and 


perſon, owner of three hoys belonging to the river Thames, mortgaged after ſo doing, 
them, and after he had ſo done, was ſuffered by the mortgagee to make is \vifered by 
uſe of them in the fame manner as before for three years together, , TO 
and appeared to all intents the vifible owner, and perſons lent bim mo- for three years 
ney upon the credit of his being the owner, and therefore a very ſtrang quan Sava 
caſe; and lord Talbot, upon theſe particular circumſtances, adjudged — 
it to be within this ſtatute; but as this is only one authority, it the credit of 
would not be at all proper for me to determine a caſe of ſuch great r _ 
conſequence to trade, without thoroughly conſidering it; for if it is are liable to be 
a void athgnment, it is void at law, and then I ſhall not take upon fold under a 

: . 6.4. . commiſſion of 
me in equity, abſolutely to decide a matter which is properly triable ,,...,.. 
r 71 
On the other hand, it would certainly be of bad conſequence, if I 
ſhould determine. this caſe not to be within the clauſes of the ſtatute 
of the 21 Zac, becauſe it muſt neceſſarily open a door to fraud, for 
traders then might borrow. money to the full value of the goods, 
41 gh the mortgagee ſuffers them to lie in the hands of the 
| Hausen. the lender will notwithſtanding ſecure the property to 
himſelf, to the prejudice of all the reſt of the creditors. 
All that remains is, Whether Mr. Dodſon is intitled to retain two 
bank notes delivered to him by Peele the bankrupt, of 400 J. each. 
Now. it is certain, though the act of parliament of the 1 Jac. I. rere. 
has provided an indemnity for debtors to a bankrupt who pay their bankropt bas 
money to him without notice of the bankruptcy, yet that ſtatute received mo- 
does not indemnify a creditor of a bankrupt, unleſs it appears that he n an an 
had no notice of the bankruptcy at the time of receiving his money. e brooghe by 
| 1 money ; they malt prove ſuch creditor had notice of the bankruptcy, he be — 

n ©. > -« : F 


* 


— 


The courts of law have conſidered this latter caſe as a hard one, 
and always held the aſſignees to a ſtrict proof of notice. 


The next queſtion will be, In what manner it ſhall be tried? Af Where goods 
the aſſignees in this caſe bring an action as for goods had and received _—_ 
to the bankrupt's uſe, the courts at law will nonſuit them, becauſe after rowee 
the property was certainly out of the bankrupt, as they were trans- 2 — at of 

| > uptcy, 
the proper-aRtion for the-aſſgnees is trover, becauſe there is a ror? in detaining, thoogh he came rightfully to 
e palleſhon, of the goods, _ i 246h34 & SITE „ „ (414 bans. Bo 
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ferred for a juſt debt, and therefore.the proper. action watld be tro- 
yer, becauſe 5a is a fort in detaining of the goods (though he eaime 

rightfully to the poſſeſſian of them), as they.were deliwered 10 Pd. 
ſon after notice of an act of 2 15 for from chat time der 

came the N of the general creditors. , 
But if I direct the whole to be tried in troxer, it il create a dif. 
ficulty as to the two bank notes, and therefore it will be era. 

try it upon a feigned iſſue. 
His Lordſhip then directed the two following iſles. 
Firſt, Whetber the N Jabo Peele fiecame . an Ne 
508 of F 4 — e 9 N 
1 


"never tried. 


Aar 97 


_ Ex parte Marſh. 


af R. Marſh a Mercer died poſſeſſed of goods to PR Amount of 
ry 95 - M 2000 i. and upwards, Agra after his death, His widow 
wihoura por- married her huſband's journeyman, but before the marria e articles 
tion is itſelf a were entredl into, reciting that ſhe was intitled to an eſtate of Ie 
for an gre * of 600 J. and upwards, and alſo reciting that he had take 
ment. ey and given a bond for ſecuring the ſum of 600 J. to wake 
7 54 ſeparate uſe, and that the ſhould have the power to dif] 10 . 
thereof as the ſhould think fit by deed or will, and being al 
- poſſeſſion of ſome plate belonging to her firft huſband, ihe had a 
further power by the articles to ſell it, and to pay the money arifing 
' fromthe" ſale, ito the hands of the ſame truftees for the uſe of her 
children by her firſt huſband. 
The wife is dead, but before her death executes a deed, and ap- 
points the 600 /. and alſo the plate, for the uſe of her children, to be 
equally divided between them. 
The ſecond huſband is become a bankrupt, and the children of the 
firſt applied to the commiſſioners to be admitted creditors for the boo / 
„ gP and to have the plate delivered up to them. . 
- «512,152.41 ning; 8 refuſed, upon the ſuggeſtion of the 5 5 
that he was drawn in, and deceived i inthe > opmion he had of his wite 
| - Jprtune before the marriage. 
% application Da ON bebalf of the children that the plate guy 
elivered up by the aſſignees, and that they may be i ere”. 
d for the 600/. 5 


2 


Lord Chancellor : Here is a man, of the trade of a mercer, leaves 
a ſtock and goods to a conſiderable value. | 
This ought to have been divided according to the ſtatute of diſtri- 
butions," one third to the wife, and two thirds to the children, the wife 
ſſeſſes the whole; on her ſecond marriage, in order to provide for 
the children of the firſt, ſhe and her huſband enter into articles to 
ſecure 6001, for her ſeparate uſe, Cc. as before ſtated. 
This is in conſideration of the marriage, and of the fortune the 
brought ; and unleſs ſome fraud appears, it muſt have its effect. 
No doubt but this is a contract for a valuable conſideration, but 
then it is inſiſted on, that this man (who was the journeyman to the 
feſt huſband, and muſt be preſumed to know what were Mr. Mar/f7's 
effects) was deceived in the opinion he had of Mr. Marſb's cireum- 
ſtances," and ſaid by the aſſignees counfel, that if he was defranded, 
this is a ground to relieve the bankrupt, and the creditors have a right 
to ſtand in his place. 8 re 
All marriage agreements differ from other agreements, for theſe do 
not ariſe from the conſideration of a portion only, but on account of 
the marriage. 
A man thinks fit to marry a ſingle woman or a widow, and ima- A woman's 
gines ſhe has ſuch a fortune, and perhaps on a ſtrict account, or by fortune falling 
ſame deſective debts, it ſhould fall ſhort, it would be very miſchiev- huſbasde &. 


ous to ſet afide marriage agreements for this reaſon. petations, vs 
No inventory delivered in to the eccleſiaſtical court by Mrs. Marſb, de on ivr 


as adminiſtratrix to her firft huſband, which ought to have been done, — brag N 
as the children, were intitled to two thirds. e ſecond huſban&and agreement. 
his wife poſſeſs themſelves of all the ſtock and goods of her firſt 
huſband, and never make or deliver in any inventory at all, nor did 
they make up any account by which the children could have what 
Ney Were intitled to. | | 

E chis came before the court in a cauſe, would they ſet aſide a 
marriage agreement on ſuch circumſtances? They certainly would 


The plate depends upon another point. _— 
If this was the plate of the firſt huſband, and came into the poſſe 


| - The clauſe 
fion of the adminiſtratrix, or into the hands of the perſon marrying," 2 _ 
that adminiſtratrix, this certainly is not within the meaning of the favs, * IE” 
ſtatute of the 21 of Jac. 1. (which ſays that all goods in the Poſe goods in the 
Ion of a bankrupt, whereby be gains a general credit, ſhall be liable 44 20 4 & 
o bis as! becauſe here the adminiſtratrix had them in guter whereby be 
Fat, and the huſband could have them in no better right, and thete= gain general 
fore not at all liable. to the debts of the ſecond huſband ; for the RT 
meaning of the ſtatute (if it is poſſible to put any meaning upon cr:4:ers, re- 
lome clauſes of this Natute, which are very darkly penn'd) is only Getafe. 

| bp 5 ps to goods the bankrupt has in his own riglt. has in N 
His Lardſtup therefore direcled the children of the firſt huſband ta be right only. 
ednitted creditars under Marſh's commiſſion fer the 690 l. and the plate 


doe 
& be delivered up 10 Oe in. „n 203, ee 
bx. I : | & ober 
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October the 22d 1746. 8 


Brown, aſſignee of Roger Williams a bankrupt, v. Haag. 
cote and Martyn. . h 


Caſe 96. OG ER Williams, and his partner Jeremiab Wilder, gave a bond to 
x. M and bis the defendant Heathcote for 1200/1, and on the fame day executed 
partner gave a a deed of aſſignment, by which it was agreed, if default ſhould be 
bond to H. for made in payment of the money advanced by Heathcote, Williams and 


yoo dg. A Wilder (ſhould make over to the defendant Heathcote or order, the 


by deed al. goods in the two ſhips Samuel and Molly, and Ann Billander, together 


— 2 or with the bills of lading, which might be the proceed of the returns 


o0ds in two Of the ſaid goods and cargo for any port in England, and that ſhould be 
ſhip then at conſigned to Williams and Wilder, and that they ſhould put Heatheote 


er in poſſeſſion thereof; and they alſo covenanted that after receiving 


lading, and advice from beyond ſea of any goods, that they would acquaint the 
3 of in- defendant Heathcote with it, and impower him to diſpoſe of the ſame, 
lining the and keep the money ariſing from thence in ſatisfaction of his bond, 


taining the ; a 1 
— goods 2 and if there ſhould be any overplus, to pay it to Milliame. 

collateral fe- * | | | | 
curity; the latter indorſed to H. the former not. The bill brought by the aſſignee of R. V. now a bankrupt, 
for theſe goods, inſiſting that R. V. acted as the viſible owner of the ſhip and cargo, being not put into the 
poſſeſion of H. and therefore the plaintiff intitled thereto for the benefit of the creditors at large, The court of 
opinion that every thing which could ſhew a right to the ſhip and cargo being delivered over to H. R. H. could 
no longer be ſaid to have the order and diſpoſition of them, and therefore not within the meaning of the 21 Jac. 
cap. 8 WAY H. has a right to retain the ſhip and cargo, till the principal ſum of 12007. and in- 
tereſt is ſatisfied, | N | TH 4 


Roger Williams did accordingly aTgn over to the defendant Heath- 
cote 13 bills of lading, and ſeveral pelrcres of inſurance, containing the 
goods in the ſhip Samuel and Molly, as a collateral ſecurity for the ſum 
of 1200. the latter were indorſed to the defendant Heathcote, but the 
former were not. | | f 

At the time of theſe tranſactions between Milliams and Heatheate, 
the ſhip was at ſea in a voyage to Guinea. n 

I ) be bill is brought for theſe goods by the plaintiff as the aſſignee of 
Roger Williams, who is now become a bankrupt, 

The aſſignment to Heathcote bears date the 10th of January 1730. 

The ſhip Samuel and Molly came home the 19th of July 1735. 

The commiſſion of bankruptcy againſt Williams iſſued the 27th of 
October 17 38. | | 

Roger Mil iams was found a bankrupt as far back as November 1737. 

A ſeparate commiſſion of bankruptcy has been alſo taken out againſt 

eremiab Wilder. | . 9 . 

The counſel for the plaintiff inſiſted, that this aſſignment to Heath» 
cote will not bind the creditors under the commiſſion, as Roger Mil. 
liams the aſſignor acted till as the viſible owner, for the ſhip and 
cargo were not put into the poſſeſſion of Heathcote ; and therefore the 
plaintiff as the aſſignee under the commiſſion of as bs : ainſt 

4 , > F ams, 
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Williams, is intitled to the cargo for the benefit of the creditors at 


e. | 
. the plaintiff was cited the caſe of Bourne, aſſignee of Peele a J. being in. 
bankrupt v. Dodſon, the 4th of December 1740. and of Ryal v. Stevens, debred LEE 
March the 1oth 1743, and the caſe of Stevens v. Sole, before Lord "95.40 ©o 2B. 
Talbot, who was of opinion that an aſſignment of barges by a perſon, who ſuffers 4. 


who, notwithſtanding ſuch aſſignment, kept poſſeſſion of theſe barges, ts. thi 


and worked them, was a fraud on his creditors at large, and therefore is a fraud on 
decreed the barges to be the property of thoſe creditors, and lawfully de creditors 


ſeized under the commiſſion againſt the aſſignor. Nh bn and 
Mr. Neel for the defendant Heathcote. may be ſeized 
At the time of the aſſignment the ſhips were actually failed and Terr * com: 


ne abroad, and therefore the delivery of the ſhips and cargoes to the bankruptcy 
defendant: Heathcote was impoſſible. In the caſe of Bourne v. Dodſon, taken out af. 
your Lordſhip doubted whether the ſtatute of the 21 Jac. 1. cap. inſt Vide 
19: extended to a mortgage of goods, and was rather inclined to think cafe 
the act confined it to an abſolute ſale. 

The caſe of Ryal v. Stevens was an aſſignment of a brewhouſe and 
utenſils here in England; ſo that the poſſeſſion there was capable of 
being delivered, and conſequently different from the preſent. 

Stevens v. Sole is alſo different, for the barges were actually worked 
in the river Thames, and therefore the poſſeſſion of them might like- 
wife have been delivered. 

He further inſiſted this was an actual aſſignment, the policies of 
inſurance being indorſed to the defendant Heatbcote. 

Mr. Wilbrabam of the ſame ſide argued, 

That ſuch a contract as the defendant made with Williams was 1 
perfect and compleat ſale, without the delivery of the goods. 

That if it was not a legal aſſignment, yet the defendant had an 
equitable lien upon the goods, by virtue thereof, and had a right to 
retain them againſt the plaintiff as an aſſignee under the commitiion of 
bankrupt againſt Williams; and in ſupport of this cited Taylar v. 
Wheeler,, 2 Vern. 564. 

Lord Chancellor : In the extent in which this caſe has been argued 
at the bar, it is a queſtion of very great conſequence. 

But I would obſerve in the firſt place, this is a caſe which has come 
ſeldom before the court, and much ſtronger in favour of the defend- 
ant than ſuch caſes generally are. 

For the common caſes are, where the creditor has pretended to ſect 
up a demand for an old debt, and the perſon owing has at that time 
been in declining circamſtances ; and this creditor, in order to gain a 
preference, has procured an atlignment of goods from the debtor, 
who ſoon after becomes a bankrupt ; yet even in ſome of theſe caſes, 

If the creditor appears to be a bona fide one, he has prevailed, thoug! 
the court leans ſtrongly againſt ſuch a creditor in favour of the- cre- 
Citors at large; of 

Here the bond to the defendant Heathcote, and the alignment, 
bear date the ſame day; therefore this caſe ſtands clear of any colour 
of fraud, with a view to gain to himſelf a preference to other creditors. 

TY 1 
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row Bankrupt. 
I mention this to ſhew in how much more favourable a light this de- 
fendant ſtands than in the common caſes, p 
The caſe of Facobs v. Shepherd, that was originally heard before 
Sir Joſeph Jekyll, was an aſſignment of goods, which at the time of 
the aſſignment were actually beyond ſea, and yet Sir Joſeph ſet it 
aſide, as the borrower was then in failing circamftances; but Lord 
Chancellor King upon an appeal reverſed the decree at the Rolls. 
Where there I will firft conſider the caſe on general rules both of law and equity. 
— It has been inſiſted by the plaintiff's counſel, that this aflignment 
outward to Heathcote is no legal bill of ſale, or legal aſſignment to him of the: 
bound cargo, goods. | 
OE And it muſt be admitted, as to the homeward bound cargo, it is no 
the cargo is legal aſſignment. | 
not delivered But it has been carried ſtill further by the plaintiff's counſel, for they 
to the albgnee: have likewiſe inſiſted the aſſignment does not amount to a bill of ſale 
of the outward bound cargo, for want of a delivery of the goods them- 
{elves to the defendant Heathcote. ; 2h 
I am of opinion that a delivery in this particular inſtance was not 
abſolutely neceflary to make it a compleat contract; as in the caſe of a 
horſe ſold in a market overt, if the buyer pays the money for him, 
he may maintain an action againſt the ſeller, without ſhewing a deli- 
very of the horſe. It is true, the want of a delivery 1s often an 
objection, and a material one, but how? Why as a badge of fraud; 
for where a ſubſequent creditor has taken the goods in execution, a 
prior creditor muſt ſhew a delivery, as in Twzne's caſe, 3 Co. 80, 
1 2 But it has been alſo inſiſted on the part of the plaintiff, that there 
not amount to are no proper words of aſſignment in the deed; I am ſo far of opi- 
8 nion with the plaintiff, that what has been done in this caſe does not 
good- are di. amount to a ſufficient legal ſale. Even if there had been an indorſe- 
rected to be ment of the bills of lading, it is no actual aſſignment, unleſs the goods 


2 to were directed to be delivered to the aſſignee. N 
e aſſignee. 


Aſſignees un- But then the queſtion will come to this, Whether the defendant 


der commiſ- . : a : 15 
por compre. Heathcote hath not a ſufficient lien upon the goods in point of equity 


ruptcy take For it has been truly ſaid, that aſſignees under a commiſſion of bank- 


Gn ruptcy muſt take ſubje& to all equitable liens againſt the bankrupt 
qui Ale lens 


againſt he himſelf. The caſe of Taylor v. Wheeler is exactly in point, 2 Fern, 
— him- 504. 


Aſſigument- of In the caſe of Cock v. Goodfellow, Trin. term the 8th of Geo. 1. 
choles in ac- Lord Macclesfield was of the ſame opinion. The ground the court 


ws Fake goes upon is this; that aſſignees of bankrupts, though they are truſ- 


deration, are tees for creditors, yet ſtand in the gon of the bankrupts, and they 


28 can take in no better manner than he could; therefore aſſignments of 


der a commit. Choſes in action for a valuable conſideration have been held good againſt 

fon of bank- ſuch aſſignees. ä 5 | ; 

oy If this is an aſſignment, therefore for a valuable conſideration it will 
prevail in equity in favour of the defendant Heathcote. It is very 


true, the deed is not an actual aſſignment, but yet there is ſufficient up- 
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on the face of it to ſhew, that Heathcote had a charge and lien upon 
the goods, by virtue of the loan of the 1200 m. 

The policies of inſurance have been indorſed to him, though the 
bills of lading and invoices have not. 1 | 

I will firſt conſider the caſe on general rules of equity. | . 

Suppoſe Roger Williams had declared only by the deed, that though 
he kept the poſſeſſion of theſe goods, they ſhould ſtill remain as a 
collateral ſecurity to the defendant Heathcote, it would have been an 
equitable lien. "Ry 

It has been further objected by the plaintiff's counſel, that all this 
was executory only, and no lien gained till the goods came home. 

This is by no means a neceſſary conſequence from the clauſes in the 
deed, and beſides there is one clauſe which expreſly enables Heathcote 
to ſell and diſpoſe of ſuch effects, and keep the money ariſing thereby 
in ſatisfaction of his bond, upon returning the overplus to Miilliams. 
Therefore taking into conſideration the whole of this deed, it 
amounts to an equitable lien upon theſe goods, as a covenant to ex- 
ecute a power is conſidered as done. Vide Lord Coventry's caſe. And 
I am of opinion, as this appears to be a fair tranſaction, and money 
actually paid, and not an old creditor endeavouring to get an undue 
preference, that it ought to be ſupported in equity. | 

I ſhall, in the ſecond place, conſider what has been urged by 
plaintiff's counſel upon the clauſes in the 21 Tac. cap. 19. that theſe 
goods, by virtue of that ſtatute, are veſted in the aſſignees of the 
bankrupt, for want of the delivery of them to the defendant Heathcote 
by Roger Williams, and that the defendant can only come in as a cre» 
ditor under the commiſſion, and is not intitled to retain them till his 
whole 1200 J. is ſatisfied. 

It has been inſiſted, that as there was no indorſement of the bills of | 
lading and invoice to the defendant Heathcote, they were left under i 
the ſole direction and diſpoſition of the bankrupt ; and therefore are i 
ſubject to the clauſes in the act of parliament. | 

If this doctrine ſhould prevail, it would be attended with the moit i 
miſchievous conſequence. . 4 
There has been no determination upon theſe clauſes, ſo that accord- | 
ing to the rule in reſpect to laws in other countries, they might be- ſaid 
to be gone into deſuetude. 

Such a conſtruction would bind up property, ſo that it would be a 
great detriment to trade, and commerce in general. 

I do not think theſe clauſes were ever meant to extend to mort- 
gages or pledges for money or goods, becauſe it is impoſſible in an 
. of goods beyond {ca, that they can be delivered over to the 
aſſignee. | 

If any perſon ſhall become bankrupt, and at ſuch time, as they Clauſe of the 
7 ſhall ſo become bankrupt, ſhall by the conſent and permiſſion of agg . 

X the true owner and proprietary, have in their poſſeſſion, order, and 8 
 *diſpeſition, any goods &. iow; they ſhall be reputed owners, and take 
„ Upon them the ſale, alteration, or diſpoſition as owners, that in 
every ſuch caſe the ſaid commiſſioners ſhall have power to ſell and 
| e diſpoſe 
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© diſpoſe the ſame to, and for the benefit of the creditors; which 
e ſhall ſeek relief by the ſaid commiſſion, as fully as any other part 
& of the eſtate of the bankrupt.” 

The act does not confine it merely to having the goods left in their 
boſſeſion, but alſo the order and diſpoſition, thereof, which is explain. 
ed by the words that follow, hereof they ſhall be reputed owner,” 

To apply this to the preſent cafe. 

With regard to the ſhip, there is no colour to ſay it was ſo left in 
Williams's poſſeſſion, as that he could take upon him the order and 
diſpoſition thereof. NJ | 

Conſider it in the other reſpects. 
The bills of lading and invoice were delivered by Williams to 
Heathcote, ſo that every thing which could ſhew a right to the goods 
was delivered over to Heathcote ; then how could Williams be ſaid to 
have the order and diſpoſition of them ? | 

I am of opinion therefore upon the whole, that this is not within 
the meaning of the act of parliament of the 21 Fac. 1. without en- 
tring into the nicety of the words true owner and proprietary, and 1 
do agree with Mr. Wilbraham, that in this court the mortgagors 
as having much the largeſt ſhare in the eſtate, are conſidered as men. 
ers and having the property in it; and for that reaſon mortgages are 
not within the intention of this act. 

Let it be referred to the Maſter, to take an account of what is due to 
the defendant, for the ſum of 11 50 J. part of the ſum of 1200/7. men- 
tioned in the condition of the bond dated the 1oth of January 1726. 
and in the indenture of the ſame date, and alſo for the ſum of 25 /. 
afterwards advanced by him, upon an inſurance of the goods men- 
tioned in the ſaid indenture, together with intereſt for the ſame, at 
the rate of 5 per cent. per ann. and the defendants Heathcote and 
Martin are to come to an account before the Maſter for the goods 
and effects, part of the cargoes of the two ſhips called the Samuel and 
Melly and Ann Billander, and the produce of the ſaid ſhips, and 
what ſhall be coming on the ſaid account of the ſaid goods and ef- 
fects, and alſo the produce of the ſaid ſhips is to be applied in the 
firſt place, in payment of what ſhall be found due to the defendant 
Heathcote for his principal, intereſt and coſts, and to the defendant 
Martin for his coſts ; but in caſe the money that ſhall be coming on 
the ſaid account of goods and effects, and alſo of the produce of the 
ſaid ſhips, ſhall not be ſufficient to pay unto the ſaid defendant, what 
ſhall be found due to him for principal, intereſt and coſts as aforc- 
faid, then the ſaid defendant Heathcote is to be at liberty to come in 
for the reſidue, as a creditor under the reſpective commiſſions awat- 
ded againſt the ſaid Roger Williams and Jeremiah Wilder, and to 
receive a dividend in reſpect thereof, in proportion with the other 
creditors. 
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January the 25th 1749. 


| Sir Matthew Ryall and others, aſſignees of Wilkam ? 5 ; HM Of A.. £44 . 16, 1 
Harveſt a bankrupt, Plaintifſa. „ 25; | 


| 
Rolle executor of Jonathan Stevens, and others, - - Defendants, | | 


— 


ORD Hardwicke Chancellor, aſſiſted by Sir William Lee Lord Caſe g7. 
IL Chief Tuftice of the court of King's Bench, Sir Thomas Parker Upon the 
Lord Chief Baron of the court of Exchequer, aud Sir Thomas Burnet "ration 
one of the juſtices of the court of Common Pleas, | xy : 4 fre, | 
Mr. Juſtice Burnet : Willam Harveſt a trader within the bank- 11. determ:- 1 
rupt acts, being indebted to Benjamin and Joſeph Tomkins, did by in- — Snag 
denture of the 2d of June 1732. demiſe his houſe, brewhouſe, and that if a per- 
outhouſes,, and £1 he and utenſils fixt, or belonging to the brew. {on advances 
houſe, for a term of 500 years, redeemable upon payment of 1 500 J. 1 condiübna 
and intereſt. 2 | | . ſale of goods, 
On the 15th of October 1736. Harveſt entred into partnerſhip and does not 
with Jonathan Stevens deceaſed, to whom Rolle the defendant was Cs = 
executor, and the utenſils and ftock in trade were appraiſed at 1 4000). of, he confides 


Mi ES . : . in the credit 
and Harveſt conveyed one moiety thereof to Stevens; they carried on t the ces = 


the trade jointly till the 26th of June 1740. when Harveſt became and not on 

Aa bankrupt. | | | ue any real or 
On the 24th of December 1736. Harveſt in conſideration of 40001, — | 

did, by way of ſecuring the ſame, aſſign over his moiety of the ought to come 


utenſils and ſtock in trade to one Potter in truſt for Stevens, and there in under a 
commiſſion of 


was a clauſe in that mortgage to ſecure any ſums that ſhould be bankruptcy 
afterwards lent. | 2 againſt the 
Sir Thomas Reynell having entred into two bonds as a ſurety for ue, = 
Haro, he on the 1oth of December 1737. in conſideration of other rd 4 
10001. aſſigned one ſeventh of his moiety of the partnerſhip ſtock, cat places a 


Cc. to Sir Thomas Reynell, with a defeazance to be void upon his che — 


| 


indemnifying him againſt the bonds: The houſe and brewhouſe, perſonally. 
with the outhouſes had been mortgaged to the Tomkins's m 1725. for 
ſecuring 1200 J. and in 1731. this mortgage was aſſigned over to one 
Baugh, who in November 1736. reconveyed all the utenſils to Willian: 
Harveſt the bankrupt. _ | 

By indentures of leaſe and releaſe bearing date the 6th and 7th 
of September 1738. Baugb in conſideration of the principal money, by 
the direction of Harveſt, aſſigned over his mortgage to Stevens, and 
 Harveft aſſigned over a moiety of the utenſils, as a collateral ſecu- 
rity ; upon this mortgage 235 5 J. is due, fo that it is plain, that this 
_ mortgage will be preferred, as to the real gate, to the Tomkins's bu? 
their mortgage will be preferred as to the collateral ſecurity of the uten- 
Jils: The laſt mortgage is of William Harveſt to his ſon George, 


dated the 6th of March 1738-9. of one ſeventh part of his ſtock, &c. 
for 10001, 
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The queſtion is, Whether all, or any, and which of theſe mortgz. 


1 


ges will be intitled to reſort to che intenflls; G. for u fitisfaction or 


- 


whether they muſt come in under the commiſſion? And ir depend 


upon this, Whether theſe mortgagees, or any, and which of them, did 
not To permit the bankrupt to continue in poſſeſſion, as to be within 
the expreſs words of the ſtatute of the 21 Jae. 1. cap. 197 1 will 
conſider this queſtion in three lights. 
Firſt, The nature of a mortgage or conditional fale of ſpecifick 
goods or things in poſſeſſion, (of which there might have been an 
actual delivery), where the bankrupt is ſuffered to continue in poſſeſ. 
ſion till his bankruptcy, and whether there is any difference betwirt 
ſuch a mortgage, when made to a ſtranger, or when made to a 
partner? f | | A... AAo re 4 
. Secondly, The nature of three of theſe mortgages to ſtrangeri, a; 
fales partly of things in poſſeſſion, as utenſils, Ec. and partly of 
.choſes in action, as debts and profits in trade. NN 
Thirdly, Whether there will be any difference as to the general 
rule, betwixt ſuch a mortgage made to a partner, and made to a 
ſranger, . | iat 191 Sheds oi: 
Although the preſent queſtion muſt be determined upon the con- 
ſtruction. of the ſtatute of the 21 Jac. 1. yet it is neceſſary to conſi- 
der the conditional creditors as to their debts before that ſtatute ; but 
it is previoufly neceſſary to clear the caſe of arguments drawn from 
the nature of pawns, which are foreign to the preſent queſtion. - 


It is contended that pawns among the Romans required a delivery, 


but that mortgages did not. | 99 + TH 

As to the Roman law, there was an authority cited from Juſt. Inf, 
lib. 4. tit. 6, ſec. 7. Nam pignoris appellatiane eam proprie rem cin- 
tinert dicimus, quæ ſimul etiam traditur creditori, maxime ft mobil 


fit ; at cam, gue fine traditione nuda conventione tenetur, propre Apo- 


tec appellatione contineri dicimus. If this paſſage ſtood alone, it 
might go a great way to prove what it was cited for: But when 1 
produce authorities to ſhew that Piguus is as valid without a delivery 
as with one, it muſt be allowed that theſe paſſages have been ſo in- 
terpreted, that Pignus can only be of goods capable of delivery, and 
ypotheca of goods not capable of delivery.  Domat, I. I. c. 1. J 1. 


Mood, lib. 3. cap. 2. p. 219. Dig. 50. f. 16. 


Delivery is then not of the eſſence of a pawn in the Roman law; 
and other countries adopting the Roman law have corrected this, 
that if a pawn be not delivered, it ſhall not effe& a purchaſer for a 
valuable conſideration : But if this had been the true diſtinction, it 
would have no influence unleſs the Roman hypotbheca and an Engit/þ 
mortgage were of the ſame nature, which they are not; for an Ho- 
tleca gave only a lien and no property, with a right to be-ſatisfied on 
failure of the condition; a mortgage with us, is an immediate con- 
veyance with a power to redeem, and gives a legal pr 91 900 
If a man gives an bypotheca or pignus with a condition, that if the 


* 
84 * C 


money is not paid at a day, the pawnee ſhall enjoy the goods at ſuch 


bade, that is not in the nature of a pawn, but a ſale. Juli. _ 
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IA og E. & fiundum. parentes lui ea lege vendiderumt: [ut] 
16 ih Hor her redes eonum emptori pretium quandocungue, vel intra 
certa rempora uhren, reſtitueretur; teque parato ſatigfacere condi- 
tin difte, tbefes emptort non paret, ut contracius fides ſervetur, actio 
preſeriptis verbis, vel \ex vendito tibi dabitur ; habita ratione eorum, 
gur pa oblatam ex pads quantitatem ex eo fundo odverſarium per- 
venerunt. This is the deſcription of an Engliſb mortgage in the Ro- 
mem lxw, and as to the fale of moveables, Cod. J. 4. t. 54. , 7. 
S d te comparavit is, ciſius meminiſit, & conuenit, ut fi intra certum 
timpus ;ſoluta fuerit data quantitas, fit res inempia, remitti hanc con- 
axntionem-referipto noſtro non jure petis. Sed fr ſe ſubtrabat ut jure dh 
nini eandem rem retineat : denunciations et obſignationts depoſitiontſ- 
que remedio contra fraudem potes juri tuo conſulere. 4 
All that can be argued from the Roman law with regard to pawns 
will de foreign to the queſtion, and ſo will what may be argued 
from the Engliſb law with regard to pawns, for delivery is of the 
eſſence of an Engh/b pawn, 5 H. 7. 1. Bro. Title Pledges, pl. 20. 
Tith Treſpaſs, pl. 27 1. and 2 R. Rep. 429. and no authority contra- 
dicts theſe reſolutions. 7 f 
2 Leon, 30. and Nelv. 164. are both caſes not of pawns but of 
bailments to a third perſon, to ſell for the uſe of creditors: And 
it is true, that in theſe caſes, the creditor will have an intereſt in 
the performance of the contract, and may ſue the baille. 
There is fcarce any book that treats upon pawns, but conſiders 
them as in the poſſeſſion of the pawnee; as where it is debated whe- 
ther a pawn may be uſed ; and the difference laid down between a 
pawn and a. diſtreſs is, that a diſteſs may not be uſed, becauſe the 
party in that caſe. comes into poſſeſſion by act of law, and in the 
other by the act of the party. Owen 124. 2 Raym. 917. Salk. 522. 
Coggs and Bernard. = 4 
The diſtinction between mortgages and pawns is laid down in 
Ney 137. and in C. Jac. 245. 1. There is a difference between mort 
aging of lands and pledging of goods; for the mortgagee has an, ab- 
ſolute intereſt in the land, whereas the other has but a ſpecial pro- 
perty in the goods to detain them for his ſecurity. Per Heming Ch. 
J. et a, Sir Jobn Ratcliffe verſ. Davies. e 
2. Jelverton 178. The delivery is nothing but the bare cuſtody, 
and it ĩs not like to a mortgage; for then be that has intereſt ought 
to have the money, but in the caſe of a pledge, it is only a ſpecial 
property in him that takes it, and the general property continues in 
the firſt owner, upon tender of the money ſecured by the pawn, by 
the pawner, the property, notwithſtanding the refuſal, is reduced 
conſtantly. to the pawner without claim. S. C. 2 Bult. 30. 
© The next queſtion to be conſidered, will be in relation to the con- 
dition of oreditors where the debtor continues in poſſeſſion of the 
doods mortgaged: This was fraudulent at common law, and the 
13 Elz. cap. $. ſec. I, 2. provides againſt it, that it ſhall be void. 
There is no diſtinction whether the ſale be abſolute or conditional: 
rts of equity and juries are to conſider upon the whole evidence 
whether the conveyance was made with a view to defraud or wo | 
4 | This 
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This act does not extend to conveyances upon good conſiderati 
unleſs the circumſtances have the appearance of a deſign to deceive 
creditors ; but where the goods or deeds have been left with the ven. 
dor ſo notoriouſly, as that there could beeno deſign to defraud, this 
has never been looked upon as fraudulent. | | 

Twine's caſe, 3- Co. 80. is a leading caſe upon fraud on this act; 
the tranſaction there was held fraudulent, though upon good conſide- 


ration, for that it was not bond fide, becauſe the vendor was left in 


poſſeſſion, and traded upon the credit of the goods fold : It is hard 
to aſſign a-reaſon why a buyer ſhould leave goods in the hands of the 
ſeller, unleſs to give him a falſe appearance of circumſtances and 
credit. | 


It was inſiſted, that there were ſeveral caſes that. had made a &. 


ſtinction as to the poſſeſſion, after a conditional fale, betwixt ſuch 
conditional and an abſolute conveyance of lands and goods. 
I will ſhew that the caſe of lands is not applicable. 
2 Bult. 226. 1 Ro. Rep. 3. reſolved, That the grantor's poſſeſſion 
of the land was not fraudulent; but lord Cake ſaid, That if the grantor 


had continued in poſſeſſion of the original leaſe, that would have 


made it fraudulent. | 


| Poſſeſſion can be no otherwiſe a badge of fraud, than as it is calculated 


to deceive creditors : As to the poſſeſſion of goods, I have no way of 
coming to the knowledge of the owner, but by ſeeing who is in poſ- 
ſeſſion of them; but the poſſeſſion of land is of. a different nature, 
for a man may be in poſſeſſion of lands, as a tenant at will, as a 
mortgagor is, to the mortgagee, before the condition broken. 

A purchaſer may call for the title deeds, and need not be deceived 
unleſs he will: But this is not the caſe of goods, where they are left 
in the poſſeſſion of the ſeller: A ſecond mortgagee ſhall never be 
compelled to diſcover his title, 3 Will. 218. becauſe the firſt mort- 
gagee has contributed to draw him in by leaving his title deeds in 
the mortgagor's hands. | 
There may be a caſe as in Eg. Caſ. Abr. 32 1. pl. 7. where leaving 
title deeds with the mortgagor will not be conſtrued as a badge of 
fraud, on account of the particular circumſtances. | 

A caſe was cited Pr. Ch. 285.. There a ſupercargo having ſhip- 
ped goods of his own, borrowed money at 40 per cent. and made a 
bill of ſale of the goods to the plaintiff; the goods were carried and 
ſold abroad; and upon a queſtion betwixt the particular vendee of 
theſe goods, and a judgment creditor of the vendor's, Lord Gruper 
decreed in favour of the vendee ; he took no diſtinction betwixt con- 
ditional and abſolute ſales, but founded his determination upon the 
fairneſs of the tranſactions ; his words are, That here was no poſ- 
« ſeffion calculated to acquire a falſe credit,” which is a plain decla- 
ration, that a poſſeſſion ſo calculated as to acquire a falſe credit, 


would have made the tranſaction void. There is a further ſaying in 


the report, that it is true, in caſe of a bankrupt, ſuch keeping in poſ- 
ſeſſion after a ſale, will make the fale void. 


This 


Bankrupt. | 


This muſt mean ſuch poſſeſſion as would give a falſe credit, and 


all that is laid down there is, that a poſſeſſion to acquire a falſe ere- 


dit, would make ſuch a tranſaction void, otherwiſe not. | 
Maggot and Wills, 1 Raym. 286. and caſes in the time of King 
William the third, 159. From both theſe reports it appears, that 
the caſe was fo defeCtively ſtated, that the court could form no judg- 
ment upon it, but ſent it back again for a new trial, and the dictum 
of Lord Chief Juſtice Holt is againſt the caſe, for which it was 
cited ; no- notice of the ſtatutes of bankrupts was taken in the whole 
caſe ; but Holt takes it up, upon the fraud, and gives it as his opi- 
nion, that it was not fraudulent, and it is very clear, that it was not 
the diſtinction betwixt a conditional and abſolute ſale which weighed 
with him at all. He diſtinguiſhes betwixt a bill of ſale to a landlord, 
and to any other creditor ; ſo that it was his opinion, that it was not 
fraudulent in the caſe of a landlord, From all theſe caſes it appears, 
that upon the conſtruction of the ſtatute of the 13th of Elz. there is 
no room to make a diſtinction betwixt conditional and abſolute ſales 
of goods, if made to defraud creditors, but a court or jury are left to 
conſider of this from the circumſtances of the caſe. 

The legiſlature have thought neceſſary to deſcribe what goods were 
a bankrupt's or not, and for this purpoſe the 21ſt of Jac. 1. was 
made, and by that act the 1oth ſection, which is the preamble to the 
11th ſection, though it is printed with the former ſection, by miſtake, 
fays, © And for that it often falls out that many perſons, before they 
* become bankrupts, do convey their goods to other men upon good 
* conſideration, yet ſtill do keep the ſame, and are reputed the own- 
* ers thereof, and diſpoſe the ſame as their own.” 

Now merely conſidering things in poſſeſſion, the miſchief was, that 
theſe perſons, before the act, made over their goods, and yet were 
ſuffered to continue in poſſeſſion, as if the goods were ſtill their own; 
and this was the thing intended to be remedied, and there is no diſ- 
tinction made here between abſolute and conditional ſales. 

Then conſider the enacting clauſe, 

he it enacted, that if at any time hereafter any perſon or perſons 
* ſhall become bankrupt, and at ſuch time as they ſhall ſo become 
* bankrupt, ſhall by the conſent and permiſſion of the true owner and 
proprietary have in their poſſeſſion, order, and diſpoſition, any 
* goods or chattels whereof they ſhall be reputed owners, and take 
upon them the fale, alteration, or diſpoſition as owners, that in eve 
* ſuch caſe the ſaid commiſſioners ſhall have power to ſell and diſ- 
* poſe the fame, as fully as any other part of the bankrupt's eſtate.” 

It is not to be doubted but as the preamble makes no diſtinction 
betwixt abſolute and conditional ſales, ſo the enacting clauſe will take 
in the one as well as the other. 

The only thing contended for is, whether the mortgagee ſhall be 
conſidered as the true owner, or the mortgagor, and there is no doubt 
the conditional vendee is the true owner or proprietary, and there 1s 
no reaſon to make a diſtinction between an abſolute and conditional 
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vendee, but by confounding the difference betwixt pawns and mort. 
gages. | 099 12 
; There might ſome doubt ariſe, if this was the cafe of a pawn, as in 
the caſe 3 Fulſtrode 17. but it cannot be doubted in the caſe of a 
mortgage, for it is an immediate ſale to the mortgagee ; and though 
the mortgagor may buy it again, or redeem by favour of a court of 
equity, yet till then, the vendee is the abſolute proprietor, 

On a pawn, the pawn is compleat by a delivery; but on a condi- 


tional or abſolute ſale, the ſale is compleat by the contract, and the 


party is intitled to a delivery of the goods as ſoon as he has paid the 


price. Salk. 113. Dyer 20, 203. 

If therefore a conditional vendee pays money, and does not inſiſt 
upon a delivery of the goods, he confides in the credit of the vendor, 
and not in any real or particular ſecurity, and ought to come in, under 
the commitiion, as much as any other perſon that places a confidence 
in the bankrupt, and not in any other ſecurity. 

As there is no authority to warrant a diſtinction betwixt abſolute 
and conditional ſales, ſo there is a caſe that deſtroys it. Stevens v. 
Sole in Chanc. Trin. 1736. a trader within the ſtatute having poſſeſſion 
of a leaſehold eſtate, aiigned it, and made a bill of ſale of three 
hoys redeemable. In May 1731. he became a bankrupt, the defend- 
ants were the aſſignees, and the plaintiff brought a bill to be paid his 
principal, &c. or to forecloſe ; and it was admitted that the leaſehold 
was inſufficient to pay the plaintiff, but as to the hoys, it was inſiſted 
that as the bankrupt had continued in poſſe ion of them, they were 
liable to the commiſſion. | | 

Lord Talbot decreed upon this admiſſion, that there ſhould be a 
forecloſure as to the leaſchold, and that the plaintiff ſhould be ad- 
mitted under the commiſſion, for ſo much of his debt as the leaſehold 
would not ſatisfy ; and decreed that the money ariſing by the fale of 
the hoys ſhould be applied to the payment of the creditors under 
the commiſſion. : | | 

But it was inſiſted, that there has been a ſubſequent caſe contrary 
to this, Bourne, all gnee of Peele v. Dodſon, Dec. 4. 1740. in Chan- 
cery. It is ſufficient to ſay there was in that caſe no judicial de- 
termination. Lord Chancellor did then conſider the inconveniencics 
that might ariſe, if it ſhuuld be held that ſhips at ſea, of which no 
potſeii:on could be delivered till their return, ſhould be ſubject to a 
bankruptcy. 

There was another caſe before Lord Hardwicke, October 22. 1740. 
Brown v. Heathcote. Williams and Wilder, partners, indebted to 
Heathcote in 1200 J. aſſigned their ſhips to him, and delivered over 
the charterparty, invoice, &c. Williams became a bankrupt, and the 
ſhips came home, and it was contended that as here was no delivery 
of the poſſeſſion, it was within the ſtatutes; but Lord Hardivicte was 
of a contrary opinion, as every evidence of ownerſhip was delivered 
over to the af gnee, and all means were uſed to obtain an actual de- 
livery as ſoon as the ſhips came home; and that the ſtatute was de- 


ſigned againſt thoſe only, who had neglected ſome act to put 7 
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ſelves in poſſeſſion of the goods conveyed, and by that means had led 
other people into a deceit; that there could be no conſent cr drjſent, 
26 to the poſſeſſion of ſhips at ſea, and fo not within the words of the 
act, nor within the reaſon of it, which was to hinder perſons from 
gaining a falſe credit, for here the owners had delivered over every 
evidence of ownerſhip, and could not prove by any other means that 
they were owners, 

I ſhould think that the delivering over of the muniments was a 
delivery of the ſhip, as the delivery of the keys of a warehouſe 1s 2 
delivery of the goods in it. 

Now to apply this to the two mortgages. 

That of Tompkins in 1723. 

And that of Stevens in 1738. 

Theſe mortgages are of a leaſe with fixtures and moveable goods ; 
as to the fixtures, no body can remove them till the mortgage is ſatis- 
fied, for though a leſſee may remove fixtures during his term, yet if 
he leaſes his whole term, he cannot, any more than a leſſor during 
the term, and a ſheriff may take them in execution. Salz. 368. 
Pocle's caſe. 

As to the utenſils not fixed, they will come under the fame conſi- 
deration as goods granted without a delivery of poſſeſſion. 

A leaſe ot an houſe with moveables, is only a gift of the utenſils 
during the term. Spencer's caſe 5 Co. 16, 17. 1 And. 4. Dy. 212. 6, 

2. As to the fixtures, we need not conſider them with regard to 
the mortgage in 1738. becauſe they will be exempted by the firſt 
mortgage; but as to the utenſils t fixed, they will ſtand in the ſame 
condition as others, 

A partner is poſſeſſed per Mie & per Tout, and therefore no actual 
delivery can be made to him; but the offence againſt the ſtatute is 
permitting one to continue in poſſeſſion, when he has ſold all the 
goods to another, who is thereby intitled to the poſſeſſion of the en- 
tirety; and Stevens permitting Harveſt to continue as half owner of 
them, is the caſe mentioned in the ſtatute. 

As to the mortgages of 1- ſeventh ſhare of the bankrupt's moiety of 
the parnerſhip ſtock, &c. in trade, before J go into the conſideration 
of this I will conſider the caſe of an ailgnment of a mere choſe in 
alien. | 

The ſimpleſt caſe is of a bond; ſuch choſe in action is aſſignable in 
equity, and not at common law. The reaſon is, becauſe the aſſignor 
can furniſh the aſſignee with all the means of reducing it into poſſeſ- 
ſion, for he can let him ſue in his name; why therefore is not the 
means of reducing any thing into poſſe fon as neceſſary, as the deli- 
very of the thing itſelf in the other caſe? Suppote a trader atFgns 
over a bond, and the aſſignee permits him to keep the bond in his 
poſſeſſion, why ſhould not that be within the miſchief of the ſtatute ? 

A bond debt is a chattel, though ſome doubt has been made of 
this; but the doubt ariſes from hence, not that they are not chattels, 
in their nature, but that they are not grantable to a common perſon ; 

but 


171 


— —— — 


172 


Bankrupt. 

but if they were granted to the King, they would paſs as chattels. 
Bro. Prerogative 40. 3 Inſt. 55. | $4 
12 Cs. 1. Ford and Sheldon's caſe, the reſolution there is, that per. 
ſonal actions are as well included within the word goods, as goods 
in poſſeſſion; therefore if a bond is a chattel, and the af gnment is a 
conveyance of it, the bond being left in the hands of the af gnor, 
is in his poſſeſſion, and he may aſſign it to a ſecond aſſignee, or may 
ſhew it to any creditor, as an evidence of ſo much money owing to 
him, and deceive him by it. And as he can have it by no other 
means, but by the conſent of the true owner in equity, he may thank 
himſelf for it. | 

In mortgages of lands poſſeſſion need not be delivered, but the title 
deeds muſt; and ſo ſhould the deeds and ſecurities of choſes in action. 
It is ſaid that a debt in trade is a mere choſe in action, and will paſs 
by an aſſignment even the day before the aſſignor becomes a bank- 
rupt, as in the caſe of Small and Oudley, 2 Mm. 427. Mr. Juſtice 
Burnet ſtated this caſe and the reaſon of the judgment, 

An obſervation was made, that this was an aſſignment of a ſhare in 
another man's trade, and not in his own ; and the only reaſon of it 
might be, that here he could give no poſſeſſion. And a ſtreſs was 
laid upon this. 

Every man in his own trade is in poſſeſſion of the choſes in action 
that ariſe from his own goods, and can put another in poſſeſſion either 
by giving him the ſecurities, or by admitting him a partner for ſuch 
a ſhare. And it is no uncommon thing to argue againſt a(lignees of 
a bankrupt from the nature of the goods, in reſpe to the choſes in 
action ariſing out of them, and alſo in reſpect to the new goods or 
profits. And if this kind of argument will prevail againſt them, it 
ought to prevail in their favour. | 

Suppoſe goods are conſigned to a factor who ſells them, and breaks, 
the merchant for the money muſt come in as a creditor under the 
commiſſion ; but if the money is laid out in other goods, theſe goods 
will not be ſubject to the bankruptcy. 1 Salk. 160. Suppoſe, in- 
ſtead of ſelling the goods for ready money, he ſells for money payable 
at a future day, and breaks before the day, if the aſſignees receive the 
money, it will be for the uſe of the merchant. Or ſuppoſe that the 
factor had taken notes for the goods, if his aſſignees receive the money 
upon theſe notes, it will be to the merchant's uſe. This was deter- 
termined in the court of Common Pleas. Salmon and Scott, Hil. 10 
G.. 

By parity of reaſon the rule will hold here, that as the ſpecifick 
goods, by being left in the bankrupt's poſſeſſion, would be ſubject to 
the commiſſion, ſo muſt the profits be in choſes in action, ariſing 
from theſe goods; and therefore theſe mortgagees can come in only 
as general creditors. | 

As to the laſt point, with regard to the aſſignment of ers 
whole moiety of the partnerſhip ſtock in trade to Porter, in truſt for 
Stevens the other partner, it will either fall under the conſideration 
of an aſſ gument to Potter, as a diſtin perſon, or of an aſſignment 
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girectly to Stevens : And the confidering it in either of theſe lights 
will not vary the determination of the caſe; for conſidered as an af- 
ſenment to Potter, it is difficult to ſay, why Harvgſt after he had 
conveyed over all his ſhare of the partnerſhip trade, ſhould conti- 
nue ſtill acting as the owner of it, unleſs it was done to acquire a de- 
juſive credit; and conſidered as an aſſignment to Stevens, his permit- 
ting Harveſt to continue in poſſeſſion with him, will be conſtrued as 
a fraud againſt other perſons. I apprehend that Stevens was the true 
roner of this moiety, and has permitted the bankrupt to continue in 
poſſeſſion of it, as if he was the true owner, and that Harvg/t has ta- 
ken upon himſelf the diſpoſition of this moiety as the owner thereof, 
and that this comes within the words, miſchief, and intent of the 
ſtatute of the 21 Jac. 1. And if it was not to be ſo conſtrued, what 
a door would it open to frauds ? 

But it is inſiſted, that partners in tranſactions with each other have 
the partnerſhip ſtock for a ſecurity, but not more, or otherwiſe than 
in the caſe of ſtrangers, for whether a partner or a ſtranger lends mo- 
ney to the partnerſhip they are to be firit ſatisfied out of the part- 
nerſhip ſtock. 2 Ch. Rep. 117. Com” Craven & al com. Knight & 
of 34 Car. 2. 2 Fern. 293, and 706. and 3 Will. 180. which is 
as ſtrong as any negative caſe can be ; he then ſtated the caſe, and 
{aid there the executor inſiſted upon a right to retain as executor, but 
not as partner. 

It may be ſaid, that it will be laying trade under great reſtraint, if 
a trader cannot mortgage his goods or ſtock without quitting trade : 
and to be ſure caſes may occur, in which there may be an inconve- 
nience, but the inconveniences on the other fide ſtrike me more ſtrongly. 
A man ought to quit his trade, when he has no ſtock to carry it 
on; for if it is once eſtabliſhed, that the friends of a finking man 
may ſecure themſelves by mortgages, upon every thing that he has, 
without running any riſque, commiſſions of bankruptcy will be very 
uſeleſs things. | 

I muſt therefore conclude, that theſe mortgages of goods, &c. 
capable of a delivery, will be liable to the commiſſion by force of 
the ſtatute of 21 Jac. 1. 


Sir Thomas Parker Lord Chief Baron, made four queſtions. 
J, Whether any mortgage or ſale upon condition, is within the 
ſtatute of the 21 Fac. 1 ? 
2aly, Whether mortgages or ſales upon condition of ſpecifick chat- 
tels, are within the ſtatute ? 

za, Whether mortgages, &c. of particular parts or ſhares of trade, 
are within the ſtatute ? | | 
 4thly, Whether the mortgage of Harveſt's moiety to Potter, is with- 
in the ſtatute ? 
He laid the caſes of pawns and hypothecation out of the queſtion. 
Fraudulent deeds, he ſaid, might be avoided at common law. 
By the 13 Elz. cap. 5. they are alſo made void, with a proviſo 
that this does not extend to conveyances made upon good conſidera- 


uon and bond fide. 
Sx He 


174 


underwent changes, for there is no doubt, but the produce is ſub- 


Bankrupt. 


He cited Tine's caſe to ſhew, that the tranſaQtion there was not 
bond fide. | | 

He then read the preamble to the clauſe, and the enacting clauſe of | 
the 21 Jac. 1. 

This clauſe, though it does not ſpeak of fraud, was intended to 
prevent that falſe credit which is the deſtruction of trade, and meant 
to give a further benefit to the creditors of a bankrupt, than was given 
to them by the 13 El:z. cap. 7. 

It extends to conditional as well as abſolute conveyances, or elſe a 
bankrupt might mortgage for almoſt the whole value. 

The principal difficulty upon this caſe, ariſes upon the wordsof 
the ſtatute, by the conſent and permiſſion of the true owner; and it is 
infiſted that they are only applicable to abſolute, and not to conditi- . 
onal ſales, becauſe a mortgagor having a right to redeem, Is conli- 
dered as the true owner. 

But the words are put in oppoſition to the falſe and pretended | 
ownerſhip, the bankrupt appearing to have the true ownerſhip of the 
goods by the poſſeſſion, and if a contrary conſtruction was to take 
place, it would be fatal, 

This was determined in Stevens v. Soale, the 5th of July 1736. 


The ſecond queſtion is, Whether mortgages (or ſales upon condi- 
tion) of ſpecifick chattels, are within this clauſe : 
It is allowed to be out of the queſtion, that the ſtock mortgaged 


ject to the mortgage of the ſtock itſelf. 
1/}, It may be a queſtion, Whether the bankrupt's goods only, or 
the goods of” other perſons left with him for ſafe cuſtody, or ſale, 
are within this clauſe ? | 
- 2dly, Whether any, and which of the goods are within this 
clauſe ? 
The enaQting clauſe ſpeaks of any goods, the preamble rot 
only of the bankrupt's own goods. 
It is laid down 1 Yo. 163. Palmer 485. on the conſtruction of the 
ſtatute of the 13 Eliz. That the preamble ſhall not reſtrain the 
enacting clauſe. 
But I take it to be agreed, that if the not reſtraining the genera- 
Itty of the enacting clauſe will be attended with an inconvenience, 
the preamble ſhall reſtrain it: And this is the caſe here, for otherwiſe. 
merchants could- not correſpond or carry on their buſineſs without 
great danger, and great difficulty. 
The caſe of L Apoſtre v. Le Plaiſtrier, 2 Will 318. was rightly 
determined. I have my account of it from a ſhort note of dir Edvard 
Northey's. 8 
So in the caſe of W v. Furao, 3 Will. 18 5. ** Lord King 
took this difference; when a merchant abroad, oonſigns to B. a mer- 
chant in London for the uſe of B. and draws on B. for the goods, 
2 the money is not paid, the property veſts, and they are the 
s of B. the merchant. here, and liable to his debts; but — 
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goods are conſigned to a factor, as a ſervant, no property veſts in him, 
nor will the goods be liable to his bankruptcy. 

Ex parte Marſh, 1ſt of Auguſt 1744. a bankrupt received 600 J. 
in money, goods, and pieces of plate, the property of his wife, and 
by deed before marriage, agreed that the ſame ſhould be ſecured to 
truſtees; for her ſeparate. uſe, as if ſhe was a widow, and he gave a 
bond and warrant of attorney to confeſs. judgment, and conveyed 
the plate to truſtees in truſt for the benefit of the children by the 
former huſband, and the wife appointed it by her will accordingly. 
- It was ordered, that the children the petitioners ſhould be admit- 
ted to come in under the commiſſion for the 600/. and that the plate 
in the cuſtody of the bankrupt ſhould be delivered to them; for that 
the money, having no ear-mark, could not be followed, but the 
plate might. 7 
ln Copeman v. Gallant, 1 Will. 314. I muſt own that Lord Chan- 
cellor :Cowper exploded the notion of the preamble's governing the 
enacting clauſe, and went upon another reaſon, which was, that the 


aſſignment was with an honeſt intent, and to pay the debts of the aſ- 


ſignor. I have great honour for lord Cowper, but though I approve 
of the decree; I cannot ſubſcribe to the reaſons of it ; for notwith- 
ſtanding an honeſt intent will intitle a perſon to all due regard, yet 
an honeſt intent cannot take a caſe out of the clauſe of the ſtatute. 
Suppoſe a perſon acted by commiſſion only, could there be any 
pretence to ſay, that perſons who advance their money, do advance 


it upon the credit of bis ſtock, for to him the credit is given? So. 


where a perſon acts partly upon his own ſtock, and partly as a 
factor. 2473; | 

2dly, Whether any, and which of the goods mentioned are within 
the clauſe ; and whether any, and what poſſeſſion is required to be 
delivered. | —.— 

The goods are, utenſils, hops, malt, fixtures to the freehold, and 
ſtock in trade, | 

As to the fixtures, they are like trees, Hob. p. 173. Lord Chie 
Juſtice Hobart ſays, that by the grant of the trees, by a tenant in fee 
imple, they are abſolutely paſſed away from the grantor and his 
heirs, and veſted in the grantee, and go to his executors and admini- 
ſtrators, being, in the underſtanding of the law, divided, as chattels 
from the frechold, and the grantee hath power incident to, and im- 
oy from the grant, to fell them when he will, without any other 
icence. | | 

Owen 49. An action is maintainable there, for the trees were re- 
united to the land by the purchaſe of the inheritance. 
To apply this, the fixtures had been ſeveral times mortgaged di- 
ſtinctly from the freehold, but were all reveſted and reunited after 
that, and there was no occaſion to deliver them, but they would 
well paſs by the mortgage of the freehold to the Tomkins. | 

{ admit the caſe in Salk. 368. Poole's caſe, where it is laid down 
that theſe things may be taken in execution, but I think a diſtinction 
5 to be made, for. here they could not be removed by Ha; gh or 
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taken in execution, by teaſon of the mortgapee's intereſt, And there. 
fore I think the coppers and fixtures are liable to the Tomphing, 
mortgage. 

With 1 regard to the utenſils, &c. not fixt. 

Where goods mortgaged are capable of an actual en there 
ought to be an actual delivery; but if they cannot be delivered at the 
time of the contract, it will be ſufficient, if the mortgagee has the 
documents and muniments delivered to him in order to reduce them 
into poſſeſſion. 

The delivery of a key, is the delivery of the poſſeſſion, accordi 
to the Civil law. Dig. 41. f. 1. I. 9. p. 5. Vide Domat. And the 
caſe of Brown v. Heathcote, mentioned by Mr. Juſtice n turas 
upon this principle. 

It is objected, that the undivided ſhare of the ſock, Ge. in wade 
will not admit of a' ſeparate property, and ſeparate nofleſſion, and 
therefore that the poſſeſſion of the mortgagor is the ra of the 
mortgagee. 

It is true that partners have a joint ſtock, but their poſſeſſoo is 
ſeveral, and the intereſt is to ſome purpoſes ſeveral ; as if a ſheriff 
ſeizes a joint ſtock for a ſeparate debt, he cannot ſell the whole. 
2 Mad. 279. 1 Show. 173. Salk, 392. Heydon v. Heydon. 


I will now conſider the caſes cited for the defendants. 1 Nn. 
286. Maggot v. Mills, The clauſe of the ſtatute of the 21 Jac. 1, 
was not conſidered in this caſe, and one would imagine from Lord 
Chief Juſtice Ho/r's expreſſion, that if the ſale there had been made 
to any other perſon than the landlord, it would have been frau- 
dulent ? 

1 Raym. 724. Cole and Davies, this caſe admits of the ſame obſer 
vation as the other, and I have ſome doubt, whether it was not 
compounded with a truſt. And beſides, the cafe was not within 
the 21 Jac. 1. becauſe the ſale was by the ſheriff, and not by the 
party, fo that he did not take upon him the fale, and diſpoſition 
AS owner. 

Small v. Oudley, 2 Will. 427. In this caſe the Maſter of the 
Rolls diftinguiſhed betwixt a man's own trade and the trade of ano- 
ther perſon, and the reaſon of that was, becauſe the bankrupt was 
not in poſſeſſion, and could not deliver the goods, and unleis the) 
could paſs by aſſignment, they could not paſs at all. 5 

Bucknal v. Royſton, Pr. ch. 28 5. Was a bill of ſale of the produce 
of a cargo going to ſea, and it depended ſolely on the law of mer- 
chants, for there was no bankruptcy in that caſe, and Lord Cue. 
ſays, that in the caſe of a bankrupt, ſuch keeping poſſeſſion after a 
fale, will make the ſale void againſt creditors, ſo that this is an au- 
thority rather againſt the defendants, than for them. : 

In the preſent caſe, the poſſeſſion of the goods was not delivered, 
though ca 3 of delivery, and the bankrupt had the evidence of 
the partnerſhip in his hands, and acted as owner, and the mortgage 


was a ſecret to every body but the parties; ſo that all the circum- 
4 ſtances 
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<onſequently.I think theſe are things liable to the bankruptcy. 


The third queſtion is, Whether ſales or mortgages, on condition, 
of particular parts or ſhares of trade, and the produce of trade are 
within this clauſe. 

I ſhall confine myſelf here to things in action, as ſuch mortgages are 
like fo much of the balance mortgaged. 

It is objected that this clauſe does not extend to things in action, 
becauſe it ſpeaks only of things in the poſſeſſion of the bankrupt at 
the time of the mortgage. | 
But chattels comprehend things in action. S lade's caſe, 4 Co. 95. a. 
Things in action are goods and chattels in a perſon attainted. Litt. 
Rep, 86. 12 Co. 1. 915 
If goods and chattels will comprehend things in action, in the con- 
ſttuction of any act of parliament, they ought much more to do fo in 
this, for otherwiſe a trader might cheat his creditors by aſſigning over 
ſuch things; and this is in forced by the firſt clauſe of the act, where 
it is provided, that every thing ſhall be conſtrued moſt beneficially for 
the ereditors. | 
It is further objected, that things in action are not aſſignable but in 
equity, and do not admit of a delivery. 

If a bond is ai gned, the bond muſt be delivered, and notice muſt 
be given to the debtor.; but in aſſignments of book debts, notice alone 
is ſufficient, becauſe there can be no delivery; and ſuch acts are 
equal to a delivery of goods which are capable of delivery. | 
Domat. l. 1. t. 2. ſ. 2. par. . ſays, Things incorporeal, ſuch as 
debts, cannot properly be delivered. This is to ſhew the nature of 
aſſignments of debts by notice to the debtor. 1 

This clauſe therefore extends to things in action, and all has not 
been done that might have been done by the af gnee to veſt the right 
-of them in himſelf, and to take away from the bankrupt the power 
and diſpoſition of them, for no notice has been given to the debtors. 


The fourth queſtion is, Whether the mortgage of William Harveſt's 
moiety of the partnerſhip ſtock and trade be within this clauſe? And 
this is the moſt difficult queſtion. | 
It is objected that though Potter did not take poſſeſſion, yet he was 
merely a nominee for Stevens, and that Stevens being partner before, 
was in poſſeſſion as partner per Mie et per Tout. 

But the queſtion ſtill remains, Whether when Stevens became in- 
titled to the whole ſtock, he ſhould not have taken the ſole poſſeſſion 
excluſive: of Harveſt, in order to take the mortgage out of the ſtatute? 
And I think he ought to have taken poſſeſſion of the whole. 

For according to the fact in this caſe, Harveſt at the time of his 
bankruptey continued, and appeared to be, in poſſeſſion of one moiety 
of the partnerſhip ſtock, &c. by the conſent of Stevens. ; 
But. it is ſaid that the law will conſtrue Stevens to be in poſſeſſion, 
cording to his right. | 


2 2 There 


ſlinces mentioned in the act concur to bring this caſe within it, and 
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Ihere is no reaſon for ſuch a conſtruction, as Stevens ſufferedixi. 
2/1 to continue to act inconſiſtently with his tight. 
Another difficulty is, that the partnerſhip ſtock is in the firſt place 
Jiable to the partnerſhip account, according to the authority, of the 
caſe of Pyke verſ. Crofts, 3 Wms. 180, and that this is no more than 
applying the partnerſhip fund, which was to pay the partnerſhip cre- 
dlitots, to the uſe of a partner who has made them a ſatisfaction an- 
other way; as where one of the partners is charged with more than he 


ought to be, equity gives him a lien on the partnerſhip ſock to reim- 
bpurſe himſelf. | 


But this is not applicable to the preſent caſe, becauſe, Haruiſt did 
not borrow any of the partnerſhip money, or imbezil any of 1 the 
partnerſhip effects; nor was the tranſaction « partnerſhip tranſaRtian, 

or the money lent upon the partnerſhip account. And this princi 


af equity has never been extended to private loans, but it has always 


been confined to partnerſhip tranſactions, and J think it proper it 
ſhould be ſo confined. Ni bh 
Lord Chief Juſtice Lee: J agree with Mr. Juſtice Burnet, that theſe 
ſecurities are to be conſidered as mortgages, and I ſhall conſider them 
an that light. Ss 
At common law it was left. to the jury to conſider, whether 
veyances of this ſort were fraudulent againſt creditors or not. 
This caſe muſt be determined upon the ſtatute of the 2 1ſt of James 
the 1ſt. The 13th of Eliz. is only declaratory of the common law, 
and as all the caſes upon that ſtatute have been fully anſwered by the 
Chief Baron and Mr. Juſtice Burnet, I ſhall ſay nothing more upon 
theſe caſes, or upon that ſtatute, but ſhall confine myſelf to the 2iſt 
of Jac. 1. becauſe I think that there the line is drawn, and the cert: 
fines are to be found there. | i119 9 
The queſtion will be, nei 
iſt, Whether the mortgagee is not the true owner to whom there 
ſhould have been a delivery? Jos? 
2dly, Whether the debts and choſes in action ſhould not have been 
delivered as far as they were capable of delivery? no f 
; . 3dly, Whether Stevens has had ſuch a poſſeſſion, as will exempt him 
from being conſidered as an owner, by whoſe conſent the bankrupt 
has had goods and chattels in his poſſeſſion, and taken upon him 
the diſpoſition thereof? | ho 20 
By goods and chattels J mean ſuch as were fixed to the freehold, 
and might be ſevered when the mortgage was ſatisfied. N 
The general preamble to this ſtatute ſays, that ſeveral defects had 
been found in the former ſtatute, and that one of them was in the 
power given to the commiſſioners for the diſcovery. and diſtributing 
of the bankrupt's eſtate. The particular preamble to this clauſe re- 
cites, That perſons before they become bankrupts do convey thei! 
** goods to other men upon good conſideration, yet ſtill do keep the 
«© ſame, and are reputed the owners thereof, and diſpoſe the ſame as 
* their own,” Th 
e 
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«The clauſe now in queſtion is the proviſion againſt this miſchief, 
and every word is to be conſidered; this caſe is within the preamble, 
Ave the bankrupt has Lonveyed the goods to the tnortgagee; and as this 
fals within the words of the preatmuble, there is no occaſion to give 
any opinion whether the preamble is to reſtraim the enacting clauſe or 
not. By the 13 Plz. cap. 5. there was an expreſs proviſo, that it 
was not to extend to conveyances bond fide ; and this was the difficulty 
for the commiſſioners to diſcover. | 
I apprehend that the direction there given, that if any perſon ſhall 
become a bankrupt, and have in his poſſe ſion goods, Sc. was to 
remedy the inconvenience that aroſe in injuries upon the former ſta- 
tats, whether the ſale was bond fide or not, by making the repnted 
ownerſhip of the bankrupt, the real ownerſhip in him for the benefit 
- of his creditors, becauſe if the true moner ſuffers the bankrupt to be- 
come the reputed owner, he deprives himſelf of the benefit of his 
conveyance, and the bankrupt having gained a credit by his means, 
and hurt his other creditors, he ſhall be in no better condition than 
are. 
* the mortgagee then the true owner ? 
The 21 Foc. 1. fec. 13. deſcribes the mortgage in theſe words: 
* If any perſon that becomes a bankrupt ſhall convey or affure, Sc. 
* any lands, tenements, hereditaments, goods, chattels, or other 
© eſtate, unto any perſon upon condition or power of redemption at 
* a day to come, by payment of money or otherwite.” 
This is the deſcription that the ſtatute has made of a mortgage, 
not only of land, but of goods upon condition. C. Lit. 2 10. 4. It 
12 man makes a feoffment in fee, upon condition that the feoffee ſmall 
pay the feoffor, his heirs or aſſigns, 20 l. at ſuch a day, and before the 
day the feoffor makes his executors and dies, the feoffee may pay the 
ſame either to the heir or the executors, for the executors are his 
aſſignees in law to this intent. 
But if a man make a feoffment in fee, upon condition that if the 
feoffor pay to the feoffee, his heirs or aſſigns 201. before ſuch a feaſt, 
and before the feaſt the feoffee maketh his executors and dieth, the 
teoffor ought to pay the money to the heir and not to the executors; - 
for the executors in this caſe are no aſſignees in law, and the reafon of 
this difference is given in the book, that the feoffor hath but a bare 
condition, and no eſtate in the land which he can affizn over; but in 
the other caſe the feoffee hath an eſtate in the land that he may 
atfign over, which is in other words faying, that the mortgagee :s 
the owner, and has the intereſt in him; and 2 (. 244. cites by 
Mr. Juftice Burnet, 2s to the difference between a pawn and 2 mort- 
Sage, goes to the fame matter. 

The difference taken betwixt conditional and abſolute fales, and the 
cates thereon, have been obſerved upon already. I ſhall only mention 
one of them. Stone and Greſbon, 2 Bult. 206. That cate was a 
condition upon a future conſideration. The words of Lord Cee 
winch are relied upon are, that the pofieit.on of the mortgager was 
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not Fraudulent, but if 1 it bad denn an abſolute ane ir goal 
have been fraudulent. 40 9t5d1 18 
I look upon this ei to have bern determined intrely n mY 
ſtatute of 13 Els. cap. 5. and the common law, the plan of which 
ſtatute differs from that of the 21 Jac. 1. It is againſt fraudulent 
conveyances, with a proviſo in favour of conveyances bv Ale, 
whereas the act of the 21 Jac. 1. ſuppoſes a fair conveyance, but de. 
prives the party of any preference, becauſe he does not give proper 
notice of his conveyance, and it ſeems to me that the caſes upon 
this ſtatute are more like the cafes that may happen upon the regiſ. 
| tring acts, where a perſon does not regiſter, and fo loſes es the priority 
| of the ſecurity: So here the donee is not to ſuffer the donor ts'Ctontititte 
1 in ſuch a poſſeſſion, as is preſcribed againſt by the act. And though the 
| caſe cited is not material to the point in queſtion, yet think Nothing 
| of what was faid in that caſe, eſtabliſhes a difference betwixta condi. 
tional and abſolute ſale, yet it is material, that a 'mortgagor Who con- 
| tinues in poſſeſſion, is before the. condition broken tenant at will to 
| the mortgagee, which ſhews that the mortgagee muſt be colficered 
| as the true owner of the land. 
As to the other caſes cited to eſtabliſh this differerice borivineidhn 
| ditional and abſolute ſales, I ſhall not go over them ain, becauſe 
| they have been fully anfwered. 
| \Stevens v. Sole, 5th July 4736. is a caſe in point on a me 
| of a perſonal thing, and lord Cowper's ſaying in the other caſs0is/an 
authority upon this queſtion, though upon another point ; for he reg 
in Bucknall and Royſton, Pr. ch. 287. That “ ſuch a kee 
«'feffion after a ale as is deſcribed by the 21 Jar. 4. le 154 p 
**{effion with the liberty of the diſpoſing the goods , hie bon 
«ould make the bankrupt's ſale void againſt his creditors by the 
ſtatüte: This caſe therefore muſt be conſidered as an authority: to 
| ce the ſame purpoſe with that determined by lord Talbet, and both 
* determine the queſtion with regard to ſpecifick goods. W 
I am of opinion, it will be the ſame as to the ſhares of the 
| partnerſhip ſtock, parity in poſſefon, and partly in action, and as to 
all choſes in ac on, as debts capable of being athgned in a court of 
equity, ſome books indeed as Szeynb. p. 498. edition the 6th,” ſeem 
to countenanc* i opinion that goods do not include bonds, Ge. Fot 
notwitliſtandaig he ſays, that by goods the civil lav underſtandsnotonly 
things in poſſeſſion, but alſo things for which a lawful action may be 
had; yet in the ſame page he lays it down, that by the laws of this 
realm, the word goods is otherwiſe underftood, and never includes 
things which are of the nature of freehold, nor things in action, as a debt 
upon a promiſe, or obligation, ſo Catye's caſe, 8 Co. 32. carries ſome 
appearance of the like opinion, where it is ſaid, That an innkeeper 
is anſwerable for the loſs of a bond, being obliged to keep the goods 
and chattels of his gueſt, for though it is there ſaid, that goods and 
chattels do not properly comprehend charters and evidences concen- 
ing a #rechold, or inheritance, or obligations, or other deeds or ”=_ 
cialties being things in action, and yet, in this eaſe, the writ againft 
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Bankrupt. 
an hoſtler or innkeeper is expounded to extend to them: I apprehend 
that theſe opinions were grounded upon the notion, that choſes in 
action did not paſs even by ſtatute, any more than. they were grant- 
able by a bargain and ſale, &c. but there are ſo many authorities to 
contradict them, that I take that point to be ſettled. | 

A corporation cannot take a recognizance or obligation in their 
publick capacity, becauſe they cannot take a chattel. Catalla com- 
prehends à right of action, and is the only word in the ſtatute to 
give this right. 12 Co. p. 1. b. Ford and Sbeldon's caſe. This point 
was in queſtion, Whether choſes in action come under the word 
goods, and it is there ſaid, that perſonal actions are as well included 
within this word goods, in an act of parliament, as goods in poſſeſſion. 

If goods and chattels in the ſtatute, includes choſes in action, all 
things arifing from the ſale of the joint ſtock, are ſubject to the aſ- 
ſignees, as they follow the nature of the goods themſelves, and Mr, 
Juſtice Burnet has cited caſes to ſhew that they are ſo, where the 
thing can be diſcovered. | 15 
Suynb. 506. 6th edition, is upon the ſame foundation: If a man 
deviſes his moveable goods to B. and his immoveable to C. upon a 
queſtion, how the debts ſhall go? he ſays, thoſe debts which did 
ariſe by occaſion of the things moveable, and for recovery whereof 
there lies an action perſonal, belong to that perſon to whom the 
teſtator did bequeath his moveable goods; which ſhews that the pro- 
duce. of the goods were of the ſame nature with the goods them- 
ſelves. 15055 

As to Stevens's mortgage, it being made to Potter in truſt for Ste- 
vent, it is to be conſidered as a mortgage to Stevens, and as to the 
objeion that Stevens being in poſſeſſion, wanted no new poſſeſſion 
to be delivered, the anſwer has been given, That Harveſt had the poſ- 
ſeſſion with the conſent of the true owner, which he ought not to 
have had, bo 

Croft v. Pyke,. 3 Will. 180. is the caſe that was called a negative 
ones jc ©: 

Though this has been no where determined; yet one may uſe a 
citation from a Civil law book, not as an authority upon which a 
judgment is to be founded, as it has not been received here, but as 
the opinion of learned men, and for this ſaying he cited Blackborough 
and Davis from a manuſcript note, where Lord Chief Juſtice Holt 
advances the ſame thing. I ſhall therefore mention Domar. lib. fo. 
155. Where he fays, debts owing by the partnerſhip and their other 
charges, are to be born out of the common ſtock, otherwiſe as to 
the money borrowed by a partner which has got been applicd to the 
common ſtock. | 

I mention this to prove that the partnerſhip ſtock is no further 
 lubje& to debts from one partner to another, than as the money has 
been applied to the partnerſhip trade. 95 
Upon the whole, the ſtatute is the rule to be followed in this 
ale, the intent of it was to prevent bankrupts from acquiring a falſe 
credit, and to puniſh acceflories by the loſs of the priority of their 
"'Aaa debts ; 
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Bankrupt. 1 
debts; whether this was a wiſe proviſion or not, is not for us not to 
determine, it muſt be followed as long as the act continues in 
force. ie acht 


Lord Hardwicke Chancellor: This is a queſtion of great conſe. 
quence, I will endeavour to reduce the grounds I go upon to ſome 

neral heads. | 

IJ, Whether any mortgage or conditional diſpoſition or conveyance 
of any goods and chattels is within the 21 Fac. 1. c. 19. f. 10, 11. 

2dly, It any is, Whether the preſent mortgages, and which of them 
are ſo? Sl, {1 

za, Whether the mortgagee of the moiety of the partnerſhip's 
ſock, Sc. is within the act? 3199 

_ 1, Whether any mortgages, or conditional conveyances of gocds, 
are within the act? | en 2337 9. ST? DIL 

Under this general queſtion, I ſhall not enter into a particular diſ. 
quiſition of the two points made at the bar, n 4) 

1, If the enacting clauſe extends to all goods in the cuſtody of 
the bankrupt, whether his own - originally or not, or whether it is to 
be reſtrained by the preamble, to goods only, that were originally 
the bankrupt's. | g 

Or, 24ly, Whether choſes in action are within the clauſe? 

For as to the firſt, the Chief Baron has entred ſo far into the con- 
ſtruction of it, as not to leave any room for doubt: however let the 
conſtruction be what it will, the preſent caſe, as to this point, is 
within the act, becauſe it is not diſputed but that all the goods here 
— queſtion, were originally the bankrupt's, and were mortgaged by 
But ſtill in this reſpe& I ſhall not ſcruple to declare that I am 
ſtrongly inclined to be of opinion with Lord Chief Juſtice Holt, and 
my Lord Chief Baron, that this clauſe is to be reſtrained by the pre- 
amble, and differ from Lord Cowper in the caſe of Cæpemun v. Gal- 
lant, 1 Will. 314. 21 1 

As to the other point, it has been fully cleared up, that ches in 
_ are properly within the deſcription of goods and chattels in this 
clauſe. | HOT 

But I will add one argument: It is that the conſtruction which has 
been put upon this clauſe is ſupported by the next immediate pre- 
cedent clauſe in the act, it relates to bankrupts, who by fraud make 
themſelves accomptants to the King to defeat their creditors, where | 
there is a power given to the commiſſioners, to diſpoſe of all lands, 
tenements, hereditaments, goods, chattles, and debts of the bank- 
rupt ſo extended, to and for the uſe of the creditors, and yet when it 
comes to the proviſion, it reſts intirely upon the words lande, tene ment 
goods and chattels, and was deſigned to comprehend. all kind of 
perſonal property, whether in poſſeſſion or action only. 1 

. | 2 | 


Bankrupt. 183 
In 12 C. Ford and Sheldon's caſe, it is laid down, that in an act | 
of parliament the words goods and chattels. take in choſes in action, 
and the contrary opinion ſeems to have ariſen upon queſtions on 
grants, and bargains and fales, by which they could not paſs, but an 
act of parliament which may paſs any thing, will take in the whole. 
The aim of the legiſlature in all ſtatutes concerning bankrupts 
was, that the creditors ſhould have an equal proportion of the bank- 
cupts effects as far as poſſible. | 
And it was intended that this act ſhould be conſtrued beneficially 
for, the general creditors, and it is ſo declated in an unuſual manner 
in the firſt clauſe of the act. | 
- The general view of the proviſion now under conſideration, was to The generat 
ent traders from gaining a deluſive credit from a falſe appearance view of the 
of their. circumſtances, to the miſleading and deceit of thoſe who 8 
ſhould trade with them, and the legiſlature thought they had done to prevent 
this by ſubjecting all things remaining in the poſſeſſion of the bank- —— m— 
tupt, to the creditors under the commiſſion, becauſe where the ven- 2 4 
dee leaves the goods bought in the poſſeſſion of the bankrupt, he con- from a falſe 
fides as much in the general credit of the bankrupt, as that creditor ?PP*arance of 
who has taken only a bond or note. 1 
In ſuch caſes, the bankrupt had it in his power to ſell all the goods 
the next hour, and the vendee or aſſignee could not claim them from 
the buyer, but could only have a perſonal remedy againſt the bank- 
rupt, | , 


All this holds as well in the caſe of conditional, as of abſolute The ſtatute of 

fales, and if the court ſhould make a different determination, it ** 4 La 

would be contrary to the caſe of Stevens v. Sale, determined by to conditional 

Lord Talbot, and to Buckland v. Royſton, by Lord Cowper, and to the 2 — 

implied opinion of the laſt in Copeman v. Gallant. + 
I chaſe. to forbear obſerving upon the words of the clauſe, be- 

cauſe, that has been done already. 

The legiſlature has explained it's ſenſe by putting the words true 

vwner, in oppoſition to the reputed owner. 


The ad queſtion is, Whether any, and which of the mortgages 
are within the ſtatute? 
According to the authority of the caſes which have been men- 1 gare orie 
tioned the mortgages of the 10th Dec. 1737. and of the 6th and 7th partnerſhip 
of Sept. 1738. and ſo much of the aſſignment to Stevens, as relates to trade, Ge. 
the utenſils not fixt to the freehold, and alſo the mortgage of the 83 
6th of March 1738. are within the ſtatute, and made void by it. be delivered, 


or it is a de- 


lufive credit, and falls within the ſtatute of the 21 Jac, 1.c. 19. 


* 
. 


If it was to be laid down, that a ſhare of the partnerſhip trade, &c. 
mortgaged to a partner, is not neceflary to be delivered, it would 


" in all the inconveniencies which were to be prevented by this 
latuge, - | 


As 


184 Bankrupt. 
2 provi- As to choſes if Actio, equity ought to foltow the law} if it does 
7 Je . not, infinite miſchief would follow; It BET to turn a legal into un 
c. 19. ge. 11, Equitable intereſt; and if parliamentary provi ions as to a legal intereſt 
wh evipol e were not to be followed as to equitable intereſts," it would defeat the 
maſt be fot. act. Thus upon the popiſh acts, tho' penal, the conſiderations and 
lowed as to rules are the ſame in eq ity as at haw. WE s 
I ＋ n It was ſaid, that the mortgages to Porter for the benefit of Stew, 
a2ion there. muſt be conſidered as a mortgage to Stevens, and it may be generally 
fore within the right to conſider it ſo ; though yet as a judge in equity, I am inlined 
means of to Carry it farther than the judges at common law have done; for what- 
are included in ever intereſt paſſed of the perſonal things, paſſed in law to Potter, 
an LU ,.,. and if the caſe had been at common law, a court of law would not have 
*;, = taken any notice of the truſt for Stevens, and then by the ſtatute this 

aſſignment had been void at law againſt the conimoners, and a court 
of equity would never ſet it up here, Lett td TY 
And therefore I make a difference betwixt ſuch things as being af. 
ſignable only in equity, gave no title to Porter at law; for as to theſe 
the mortgage is to be conſidered as being made directiy to Steben, 


but as to thoſe things, in which an intereſt paſſed at common law to 


Potter, I think Potter is to be conſidered as having the legal pro- 
nerſhip ſtock 


* 
10 able to the to the debts of the partners, it was never carried further than to 
debts of part- contracted relative to the partnerſhip, either after the bankruptcy, or 
ners in the firſt death of one of the parties. OTIS INS) 


perty. 
How far Pert. As to the queſtion, whether partnerſhip ſtock: is to be firſt 


| Where one Where a partner lends money to another generally, and if is. not 
2 _— entered in the partnerſhip books, it is ſaid he gains a ſpecifick lien 
other partner, upon the ſhare of the borrower, and ſhall be preferred to ſeparate 
generally, and creditors ; but I find no foundation for this, after a rankt fo 
toragin the after the death of a partner, where his effects have become ſubject to 
artnerſhip the rule of diſtributing afſets. What equity there may be between 
—— partners themſelves, on ſettling an account, is another thing. 
cific lien upon Crofts verſ. Fyke 3 Ming. 150. is as ſtrong a negative caſe to this 
the ſhare of the purpoſe as can be; all that was contended for there, being that he 
borrower. might retain as executor. Ts Sr 
If it ſhould be determined that one partner ſhould gain a ſpecifick 
lien, by lending money to the other upon the pactagrſhip Rect? 
would open a door to great fraud, and give a ſhock to this act, wil h 
is made on purpoſe to prevent a falſe and delufive cred ii. 1 
1 will take notice of one thing mentioned by Mr. Juſtice B 
and the Chief Juſtice. _ ent agg re Md 
It has been ſaid in this cauſe, that great miſchief might ariſe to 
trade and credit from making ſecurities of this kind void, | becauſe it 
might prevent perſons from uſing their credit in trade, and ak thy Will 
not be able to make a ſecurity, without expoſing their cireut 
7 BE to the world, which may hurt their credit. 
nu. On the other fide it has been argued, that a delyfine credit is ſul 
of more dangerous conſequence. 
I 


rnet, 
15 
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I will not, fay hut, ſome .inconveniencies may ariſe on, dach part; 
bot 1 agree with the Chief Juſtice, that as it is a lau, it muſt be ad- 
hered to, and we cannot depart from it. If any inconvenience does 
ariſe, it is for the conſideration of the legiſlature whether it ought to 
be allowed or not. by to bh Wo Rien d 1h) e + 

But this I will ſay, that very great inconveniencies may ariſe by 
giring an opportunity to people to make ſuch ſecurities, and yet ap- 

pear to the world as if they had the. ownerſhip of all thoſe goods of 
which they are in poſſeſſion, when perhaps they have not one ſhil- 
ling of the property in them. Ge E ' 

And further I will venture to ſay, that it was tg deſign of the act 

of parliament to prevent this; for the act was made in the ſimplicity 
of former times, long before thoſe large and airy notions · of credit pre- 
vailed, which have been ſince introduced. — HY 
This act is a law, and I concur with my Lords the Judges in the 
opinion that they have given, and the conſtruction that they have put 
upon it; and do therefore determine that theſe mortgages and ſe- 
curities are not a lien upon the bankrupt's eſtate. l 218 


* 


pl > a Fabuary the 4th 154 
HE cauſe coming on again for directions, and a queſtion arifing, 
1 +whether a debt could be ſet off within the proviſion of the ſta- 
tutes of bankrapts? ä UTC _ 
Lord Chancellor ſaid, that under the act of the 3th of George" the à perſon way 
fecond, . perſons might ſet off debts, as that act extended to all mutual ſet off a debt 
debts, though independant of, and not relative to the mutual credit 8 
between the bankrupt and other perſons in the courſe of trade, and though notre. 
though the debts were of fuch a nature as could not be brought into a lative to the + 


wt. Sans 4 5541 mutual credit 

general account. mare between him 

10210 (1 2101 ESTI | | | and the bank - 
Weggang: ' FM uſe | 

49 1: December the 23d 1748. ine, eee 

On the petition of Richard Flyn and Richard Field, mer- aa 


Chants, in the bankruptcy of Hugh Mathews. 
I petitioners being at Liver pobl the beginning of July laſt, Cafe 98. 

1 and purpoſing to be concerned together in purchaſing planta- One 1144s 
don tar, they found on enquiry a quantity thereof to the amount of ſold to the pe- 


titioners two- - 


thirds of 500 barrels. of tar, at the rate of 9 5. per barrel, and the other third he agreed ſhould be conſigned to 
Petitioners for ſale at his riſque, and on his own account, and that he ſhould be at the charge of cartage and 
porterage, and ſhipping: off the whole, and Mathenvs accordingly cauſed the tar to be put into a warehouſe of 
bis qua, for the purpoſes of the agreement: Petitioners at the ſame time paid Mathias in London bills 150 J. 
© amount of two thirds, and Mathezus made them out a bill of parcels. Matheavs. afterwards becomes a 


in de latent of the'21'6f Fac. 1. ch. 19. which meant to guard: againſt leaving goods in the poſſeſion, 
order, and diſpoſition of bankrupts, but here was only, a mere temporary. cuſtody, till the petitioners had an 
opportunity of Arge it off to Veland. The petitioners intitled to two - thirds of the tar, and the aſſignees 
erderec to deliver lads een de sy. | N 1 N n 
| B b b A* Nane 


d 
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f kr upt, and the aflignees take poſſeſſion of the tar, as they found it remaining in his warehouſe. This is not 
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500 bartels lying on the quay of Liverpool, which Hugh Mathews; 3 
merchant of that town, had then imported for ſale; whereupon the - 
petitioners and Mathews'came to an agreement together on the 8th of 
July, whereby Mathews fold to the petitioners: two-thirds of 500 
barrels of the ſaid tar at the rate of gs. per barrel, and the other third 
he agreed ſhould go and be conſigned to the pctitionery for ſale at his 
rifque, on his own account, and that he ſhould be at the charge of 
cartage and porterage, and ſhipping off the ſaid 500 barrels of tar, and 
that the petitioners 'ſhould fell his ſhare of tar free from charges of 
commitſion. „„ ; * nE Nn 
Add it was further agreed that the ſaid tar ſhould be removed from 
the quay, and lodged in a warehouſe until the petitioners ſhould give 
1 orders for the ſhipping the ſame off as opportunity offered, they havin 
none at that time; and accordingly Mathews cauſed the ſaid tar Ng 
put into a warebouſe or cellar of his own, for the purpoſes of tbe ſaid 
agreement. | „ eilig 10 Bs id] 
The petitioners at the fame time paid Mathews in London bills for 
1 5cl. being the amount of the value of the ſaid two-thirds of the ſaid tat 
agreed for, and Mathews alſo at the fame time made out and delivered the 
petitioners a bill of parcels of the ſaid tar, in the words and figures fol- 
lowing: Liverpool, 8th July 1748, Meſſrs. Richard Flynn and Richard 
Field; bought of Hugh Mathews two-thirds of 500 barrels of. plantation 
tar, at 9s. per barrel, the whole amount 2251. the-1whole to he geld ty 
ſuid gentlemen for account as follows, two-thirds their account 1 501."on- 
third Hugh Mathews's account 751. Hugh Mathews e bear charge of 
cartage and porterage in ſending off, then recerved bill n London 
amount 1 50 l. when paid is in full of their part, per Hugh Matheys. 
 - Mathews the beginning of Auguſt laſt became a bankrupt, and the 
aſſignees under the commiſſion iſſued againſt him, have taken poſſeſ- 
| ſion of the ſaid tar as they found it remaining in his warehouſe; and 
| being doubtful whether they can deliver the ſame with ſafety to them- 
"ij ſelves, to the petitioners, the aflignees and Flyn and Field have agreed 
| to be determined by Lord Chancellor on petition, which came on now 
before his Lordſhip for directions. ; 
The queſtion aroſe on the following clauſes of the 21 of Jac. 1. 
Ch. 19. 5 13-24 Zn 
% For that it often falls out that many perſons before they become 
e bankrupts, do convey their goods to other men upon good confideration, 
1 | « yet ſtill do keep the ſame, and are reputed the owners thereof, and diſ- 
bl « poſe the ſame as their own; 


| « Be it enacted, that if at any time hereafter any perſon or perſons 
| *© ſhall become bankrupt, and at ſuch time as they ſhall ſo become 

| | * bankrupt ball by the conſent and permiſſion of the true owner 
| e proprietary have in their poſſeſſion, order and diſpoſition, any goods 
* or chattels, whereof they ſhall be reputed owners, and take upon them 
** the ſale, alteration, or diſpoſition as owners, the commiſſioners 
| * ſhall have power to ſell and diſpoſe the ſame for the benefit of the 
* creditors, which ſhall ſeek relief by the ſaid commiſſion, as fully 
.* 8s any other part of the eſtate of the bankrupt.” Mr 
R : 


Bankrupt. 


Mr. Wilbraham for the affignees; 
There are two; ſorts of perſons affected by this clauſe.” 153131 
1. Perſons who are purchaſers of goods, though for a 251 conſi- 
4eratibn, or true owners of goods, and who yet ve them in the hands 
of the bankrupt. | 
.. 2dly, he creditors of binkrupts. vs 
The intent of this* law was to prevent pecfons intruſting traders 
with the poſſeſſion. of goods where they have not the property ; poſ- 
ſeſſion gives a ſpecies of 1 and a poſſeſſory property is a * 
property againſt wrong doers. The poſſeſſion always creates a 
ſumption of abſolute property, it makes a man the viſible owner, this 
10us ownerſhip creates a credit, and draws in innocent perſons to 
give credit upon the faith of appearances ; if they are falſe appearances, 
ey are drawn in to give aredit to that which has no o reality, bot! is 
merely fictitious. 
This act of parliament intends to ROY. that inconvenience by 
renting this practice, and in order thereto- impoſes a 
ch anda; ing whether it ariſes from defign or r yy 
' Lord Chancellor: T think this caſe is not within the intent of the 
aft of parliament, which meant to guard againſt leaving goods in the 
poſeſſion, order, and diſpoſition of bankrupts ; but here it was merely a 
temporary cuſtody, -becauſe the petitioners, the buyers of the tar, had 
not an Wann of felling it by ſhipping it off immediately to Ire- 
land. 


* It cannot with any propriety be ſaid the tar was in the order, d:ſpo- 
rior, b.. of the bankrupt, and therefore not within the act of 
Whament, 

. Upon che foot of the agreement between the petitioners and Mathews, 
this is to be conſidered as an undivided property, of which they were 
tenants in common; there muſt be a poſſeſſion of thoſe goods in one 
or other of them, and the poſſeſſion of one is the poſſeſſion of all, and 
therefore the petitioners are intitled to two-thirds of the tar, and the 
— muſt deliver up the ſame to the petitioners. 


{x \ Rule as fo copyholds under a commiſſion 
Ward _. of bankrupts. 


Fuly the 3d 1746. 
Drury v. Man, ſurviving aflignee of Johnſen, a bankrupt. 
| Vide under the divifion, Rule as to Aﬀfignees. 


| (Y) Mhere 


() Where aſſignees are liable to the ſame 
| equity with the bankrupt. j 


October the 25th 1744. 
Brown v. Jones and others, 
Caſe 99. THE bill in this caſe was brought by the aſſignee under a com- 
eThaceh the miſſion of bankruptcy againſt Rager Williams, to have a real 


court will fa- eſtate belonging to the bankrupt ſold. 
Pann, $a: 75 The queſtions in this cauſe aroſe upon .a ſettlement. made by the 
þ 6g 6a ” bankrupt of this eſtate upon his wife and children after marriage. 
have aſupe- The Attorney general for the plaintiff ſtated the ſetticment to be 
pv hag made on the 8th of Auguſt 1732. between Roger Williams and his 
LE /:114r-514 1+. Wite, and Richard Blencoe, and the defendant Brown, and another 
Sa 5.7, perſon as truſtees, recited to be in conſideration of a marriage already 
had, and the ſum of 1000 J. paid as a marriage portion to William 
ARS, ee, by Blencoe, who was brother to his wife, and for ſettling a jointure, 
Ca, 144-5444 and conveyed to the truſtees to the ſeveral uſes following: To Reger 
8 en Aae 2 Williams tor life, and from and after the determination of that eltate 
do the truſtees to preſerve contingent uſes during Reger Willams's life, 
rr qrgand from and after his deceaſe, to Elizabeth the wife for her jointure, 
Hed 1, ene, and after the deceaſe of huſband and wife to the uſe of the truſtees for 
4, £+500514==*2:-.and during 99 years, on ſuch truſts as herein and hereafter expreſſed, 
and after the determination of that eſtate, to the firſt and other ſans in 
tail male. Fa FF 
There was no declaration of the uſes of the term of gg years, nor any 
receipt indorſed on the back of the ſettlement ; and as there was no 
declaration of the truſt of the 99 years term, he inſiſted the reſulting 
uſe or truſt will revert to the huſband who gave it, and therefore will 
enure for the benefit of the creditors of the huſband. 
Mr. Brown of the ſame fide. : | 
The circumſtances of fraud in this caſe are very ſtrong, the ſetfle- 
ment was not made till ten years after marriage; Roger Milliams the 
huſband never thought of this deed or mentioned it on his laſt ex- 
amination, which is very ſuſpicious, and looks like a plank laid hold of 
to ſave them from ſhipwreck. 
Mr. Sollicitor general for the defendants, the wife and children. 
Roger i illiams was no trader in 1732. and the act of bankruptcy 
Was not till ſi: years afterwards, 8 | 
It it was a mere voluntary ſettlement, perhaps it could not be ſup- 
ported againſt the creditors ; but there are many agreements, after 
marriage, which mey be ſupported as fair, and for valuable conſidera” 
tion. Scott v. Ball, 2 Lev. 70. A queſtion between purchaſers and 
the iſſue of the marriage, whether an agreement after marriage was for 


a good and valuable conſideration? Lord Chief Juſtice Hale = 
4 | | 


0 13 8 _— 

Bankrupt. 

ine court in family agreements do not nicely, eſtimate the value of 
the eſtltes, But ly Rether i is a fair und Weben kme 
The facts in the preſènt caſe ate ſhortly' theſe, Roger Williams was 
ſeized of this eſtate in 1722, had only 150 J. with his wife at that 
time, and no ſettlement then made; Mr. Blencoe her brother applied 
to Roger Williams to make a proviſion for his ſiſter; Roger Williams 
ſaid he would not do it for nothing, on which Blencoe agreed to ad- 
vance 10co J. the 24th of June 1732. a receipt was given under the 
hand of Roger "Williams to Pottinghal an attorney in the following 
words: Reterved of my brother Richard Blencoe, the ſum of 600 l. 

e hands of Mr. Pottinghal, in conſideration of. the ſettlement 40 be 
made upon my wife. The ſettlement was executed in Augu/t after: 
Richard Blencoe died the Oclober following, and therefore the remain- 
10g oo. was never paid. 


There being no receipt indorſed, is fo far from being a circumſtance 
of fraud, that it ſhews the fairneſs, becauſe as the whole 1000 J. was 
not paid, they could not properly indorſe it. 


9 „ - 
» 


In anſwer to the objection of the ninety- nine years term having no 
declaration of truſt, it muſt be conſidered as if the huſband was 
contending. All tlie uſes ſhew it to be a marriage agreement; the 
limitation indeed is to truſtees generally, but is declared to be for 
ſuch a truſt as is therein after expreſſed. be 5 8 

The term is to ftand no further than it ſhall be thereafter declared, 
and the very nature of the agreement ſhews, that it cannot reſult for 
the benefit of the huſband, and it is demonſtration to a court of 
equity, that it could never be intended that the uſes of this term 


ſons of no value: There is no doubt then but the parties meant it as a 
e for younger children, and the want of the formal deed, a 
caſe for a year, not material. „ | 
Mr. Attorney general's reply: The fact proved is, that this ſum 
of 6007. was in conſideration of a ſettlement to be made; it is pretty 
extraordinary that this ſum ſhould be paid three months before the 
ere executed. _ | 
Io make this a conſideration, it is incumbent upon them to ſhew 
it was the money of the brother, but it is expreſſed to be in conſide- 
ration of 1096 J. in hand paid for the marriage portion, but not ſaid 
to be paid by the brother Mr. Blercoe; neither has he ſigned the 
deed; now if he was a party contracting on his own account, could it 
be thought he would not have ſigned the deed ? | 

It does not appear that this was a portion which could not be re- 
ceived without coming into a court of equity; therefore it is hard to 
fay, that thiß is ſuch a conſideration, that the creditors of the huſband 
ſhall not have a ſale of the eſtate without eſtabliſhing the proviſion 


for the wife: This is not a ſettlement to be carried into execution, 


MTs the court, muſt take it on the very terms on which it 
ands, © bs 


Ccc e 


ſhould be for his benefit, becauſe it would make the limitation to the 


1 


0 


MY 
* 


190 Bankrupt: 


Lord Chancellor : This caſe is made out to my ſatisfaction. The 
the court will favour creditors as much as they ean, it muſt be 
where they have a ſuperior right to other perſons, 
The queſtions in the cauſe are, + | 
1/t, Whether the deed is to be conſidered as a valid ſettlement 2 , 
2dly, If it be, Whether the creditors can claim any benefit under 
the ſettlement. | 
Now as to the firſt : It depends upon the confideration, for it muſt 
be agreed; if the bankrupt has made a ſettlement without confiderg. 
tion, it is not good. This is a queſtion of fact, and is ſufficiently 
proved to ſatisfy me. | | 
A ſettlement It is admitted, if a ſettlement is made before marriage, though 


fter marriage ,. + . . , h 4 
— e bs without a portion, it would be good, for marriage itſelf is a conſidera- 


upon payment tion, and it is equally good if made after marriage, provided jt be upon 
of money a5 a payment of money as a portion, or a new additional ſum of money, 
bew additional Or even an agreement to pay money, if the money be afterwards paid 
ſum, or even purſuant to the agreement; this is allowed both in law and equity, 
0 i money. to. be ſufficient to make it a good and valuable ſettlement. | 
od The receipt Roger Williams gave for the 600 J. makes it very clear 
paid. it was the money of Blencoe the wite's brother, for the words arc 
in conſideration of my making ber a jointure, or marriage ſettlement, 
It has been objected, that this is a recital only, under the hand of 
a bankrupt, and therefore ſuſpicious ; but to take off the ſuſpicion, 
the ſon of Pottinghal ſwears, he ſaw this receipt in his father's hands 
in 1732. fix years before Roger Williams's bankruptcy. 
Another objection is, that the 600 J. being paid before the ſettle- 
ment made, therefore it cannot be deemed as the conſideration of 
the ſettlement. | 
A conſideration executed, is as good to ſupport a ſettlement, as it 
is at law to ſupport an afſump/it, to pay money at a future time. 
It is further objected, that it does not appear on the face of the te- 
ceipt, that it was the brother's money, but might be the wife's, and 
conſequently a choſe in action of the wife's, which the huſband 


- 


might have recovered in poſſeſſion. 

Suppoſing it had been ſo, if it had been in the hands of the bro- 
ther, and the ſiſter had been married indiſcreetly, and the brother 
holds his hand, till the huſband makes a proviſion, it was honeſtly 
done, and is no more than what the court would have done, 
and will equally ſupport it, as if a bill had been brought againſt the 
huſband to make a proviſion for his wite, 

The creditors ſtand only in the place of the huſband, and the ſta- 
tute of the 1 Tac. 1. cap. 15. was made to put creditors under 2 
commiſſion of bankruptcy in the ſame condition with creditors under 
the ſtatutes of the 13 and 27 Eliz. 

It has alſo been objected, that this is a defeRtive ſettlement at law 
for want of the leaſe for a year. 


Bankrupt. 191 
But notwithſtanding the court will aid creditors againſt defective Where credi- 
or fraudulent conveyances, and without conſideration, and volun- 1 eme rag 
tary ſettlements, yet if they have no remedy at law, but muſt come law, but mult 
into equity, this court wall make them do equity, which brings it to 1 
the caſe of Taylor v. Wheeler, 2 Vern, 564 *. quity, 


court will 


make them do equity. 


The ſame equity will ariſe in the caſe of a conveyance by leaſe Though in a 


and releaſe, the leaſe being loſt, does not at all concern the ſub- by lend end 


e of the caſe, and a conſideration being proved, though the leaſe releaſe, the 

ſtanc 7 8 P 5 8 - 

is miſſing, yet the releaſe will amount to a covenant to ſtand ſeized 1 . 
The ſettlement therefore muſt ſtand. pr. © 4 coke 


The ſecond queſtion is, If it be a valid ſettlement, whether the cre- be proved, i 


ditors can claim any benefit under the ſettlement. will amount 


— „0 0 to a Covenant 
The aff'gnee can claim no more benefit than Roger Williams hims- to ſtand ſeized. 


ſelf, which is the profits of this real eſtate, for the life of the bank- 
rupt. 

The only queſtion then is on the term of 99 years. 

After the limitation to the wife for her jointure, then the ſettle- 
ment goes on and limits it to the uſe of truſtees, their executors, &c. 
for the term of 99 years for ſuch uſes as herein and hereafter ex- 


reſſed. | 
; It has been objected by the plaintiff's counſel, as here is no de- In the cafe of 
claration of the truſts of the term, that it is a reſulting truſt for the voluntary ſet- 
huſband, and as undiſpoſed of, in law and equity, reſults to the do- dement and 


; wills, if there 
nor in the ſettlement. is no declara- 


tion of the 
truſt of a term, it reſults to the donor ; otherwiſe where it is a ſettlement for a valuable conſideration, and in the 


rature of a contract for the benefit of a wife, and of the iſſue. 


It has been determined fo, in the caſe of voluntary ſettlements and A limitation in 


wills: But then the queſtion will turn upon this, Whether it is not a * ſettlement 


; R to a huſbard 
ſettlement for valuable conſideration, and in the nature of a contract gr life to 


for the benefit of the wife for her jointure, and a proviſion for the troſtees to pre- 


benefit of the iſſue, which in this caſe it certainly is, and there- 8 22 
tore as to this, the aſſignee can be in no better condition than the lite for her 


bankrupt himſelf. jointure, and 


3 ; fter the de- 
The court always takes agreements of this kind according to the reif of — 


nature of the agreement itſelf; the limitation to the ſons after this to truflees for 


term would not be worth half a crown, if the plaintiff's objection 99 Years on 


* a a ſuch trails az 
Mould prevail, which would overturn and defeat the uſes of this ſet- hereafter ex- 


tlement, and therefore if the huſband had been the plaintiff iu the prefied, and 


cauſe, the court would have confidered it as a truſt term only to at- am erg 
tend the inheritance. according to the limitations in this ſettlement. that eſtate, to 


the firſt and 
every other ſon in tail. No declaration of the uſes of the term. The court always takes aoreements of this 


ind according to the nature of the agreement, and therefore conſider it only as a trult term to attend the inhe- 
mance according to the limitations in this ſettlement. 


* 4. mortgages copybold land to B. but the ſurrender not being preſented within 
the time limited by the cuſtom, became void. Atterwards A. becomes bankrupt, 
On a bill by B. againſt the aſſignees, this defective lurrender was made good, 


3 | In 


_— — 


| 
| 
| 
| 
| 
| 
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;Juriog the tiloner. 


2 J. . 


ad ' CAS « 


(39. 


2 Will. 151. the truſtees to preſerve the contingent: rematuders were pla- 

.ced after a limitation an eftate tail to the ſon, and yet he decreed 

the ſettlement to be redified without any. evidence of the fact, gr 
intention of parties as to the placing of the limitations. 
The preſent is a thing of the ſame kind, in the reaſoning of it 
beſides the words themſelves will warrant that conſtruction: On the 
 wholke, the plaintiff is intitled only to the intereſt the huſband has in 

the eſtate, which is but for his life; and decreed accordingly. . . 


x In the caſe of Uvedale v. Halſpenry, before Sir pmb le 


Movember the 6th 1745. deen A 


1 Walker and others v. Burrows. _ 
SS „ „ . « . KS FS wit 1 | 
"2 24 HFide under the divihon, Rule as to Aﬀignees. 


. 
N 


Ju the gait 1740 
Vide title Baron and Feme, under the diviſion, Rule gs 10.4 pefibility ꝙ 
f 1 5 4 N the Wife. 2 FAA 4018 
January the 22d 1753 1 
A A/ »=meůͥVPU oi 
x: a ial EDD BY 
Calo nan 4 HE petitioner in 1751. married Coyſegame, who is now a 


N bankrupt, and at the time of his laſt examination, he delivered 
10 4. in traſt UP With the reſt of his eſtate a bond which was given to 4. in 
to ſecure the truſt to, ſecure the payment of an annuity of 40 J. a year to the peti- 
payment of an tioner, during the joint lives of Sir Edward Smith and the peti- 


annuity ofgo/, 


Joint lives of She brought a portion of 500 J. to the bankrupt. in marriage, and 
Si Edaar . | k : | : 
Smile has nothing to ſubſiſt upon but this annuity, and prays by her peti- 
12775 the tion, that the aſſignees may deliver the bond to her truſtee, andjthft 
eee * ih 10 
. the arrcars of her annuity, and all future payments may be ma to 
livers up the her. 11451 c 
bond upon | © © orig 11% 
his laſt examination; The applies to the court, and prays the aſſignee may deliver the bond to her truſtee, and 
that the arrears of the aunuity and all future payments may be made to her. ere" 
Lord-Ehancel- Lord Chancellor ordered accordingly, conſidering the creditars as 
as. ſtanding in the place of the huſband, and not intitled any: more than 
be would have been, in caſe he was no bankrupt, to the annutty, 
without making a proviſion for her. 


_ 4. | | For 


Bankrupt.” 193. 
por the allignees under the commiſſion it was inſiſted, that not- Wbere a bord 
withſtanding the huſband and wife muſt have brought the action in O 81ven 02 


. | , Truſtee for th 
the name of the truſtee of the bond for the annuity; yet according bene of a 


to the opinion in Miles v. Williams et ux. 1 Will. 255. where a bond wife, ard 
was made to A, in truſt for B. who becomes a bankrupt ; the af- dee ber 


comes a bar, 


ſignees may bring the action in their own name, though B. mult cupt, che af. 


have brought it in the name of his truſtee, and this ſhews that in bbnoe, cannot 
point of Jaw they are conſidered as having the abſolute property for don, for by 


* 


the benefit of the creditors. the 1 Jac. 1. 

| aſſignees can 
only have the like remedy to recover a debt, as the bankrupt himſelf might have had, the word party in the 
ac being meant of the bankrupt, 


But Lord Chancellor ſaid, he did not remember there was any pre- The ebirer 
cedent for ſuch an action by aſſignees, where a bond was given to % 
a truſtee for the wife's benefit, and not to herſelf : And as this opinion ian and his 
in 1 Will. was not upon the principal point in the caſe, but obiter ite, 2 
only, his Lordſhip denied it to be law, and thought clearly by the bz , "3 — al 
manner of wording the clauſe, relating to the commiſſioners power cell to be 
of aſſignment of a bankrupt's effects, 1 Fac. 1. that aſſignees can l. 

only have the like remedy to recover a debt as the bankrupt himſelf 

might have had; the words, as the party himſelf might have had, in 

the concluſion of that clauſe, appearing to him to be meant of the 

bankrupt. And therefore ordered the bond to be delivered by the 

aſſignees to the petitioner, and the arrears and future payments of the 


annuity to be paid to her, for her ſeparate uſe. 


2) What is, oꝛ is not an ac of bankruptcy, 
June the 11th 1743. | 


In the matter of William Gulfton a bankrupt ; upon the 
petition of William Guſſton, and a crols petition of 
George Dale and others. | 


R. Gui/fion reſiding in the iſland of Barbadbes, on the 20th of Caſe 101. 
May laſt preferred his petition to Lord Chancellor, thereby Where there 


* o = d f 
ſtating, that he being a merchant in London traded to Barbadoes, and dne 1 y 


other places, and having ſome years ago a conſiderable real eſtate ruptcy, and 
deviſed to him in the ifland of Barbadses, did ſoon after he had taken te bankrupt 


| is out of the 
poſſeſſion thereof, put the ſame under the management of an agent Haz book the 


there, for his greater convenience of reſorting to this kingdom, and court will not 
carrying on his trade and buſineſs here: That in 1737. he refided in de rertege the 


* F : commiſſion 
this kingdom, and negotiated his buſineſs in a publick manner as a upon petition, 

| | but ſend it to 
tial: But where the bankrupt is at home, the court will ſend it back to the commiſſioners, to conſider, if on 
evidence they can declare him a bankrupt or not. 


Ddd merchant, 


Alon a bankrupt. 


Bankrupt. 
merchant, and never committed any act of bankruptcy, but finding 
that he was much impoſed upon in the management of his eſtate at 
Barbidoes, he therefore, in order to make the moſt thereof, determined 
to remove thither with his family ſome time about the latter end of the 
year 1737. and his intention and determination of ſo doing was well 
known to all perſons with whom the petitioner had any dealings, 
and was concealed from none of them, and particularly was well 
known to.George Dale, who had ſeveral dealings with the petitioner, 
and was with him almoſt every day, and ſometimes oftner, for fix 
| weeks, or two months before the time of the petitioner's ſo going 
abroad, and who had ſeveral goods packed up at the houſe of the 
petitioner, to be ſent abroad with him : That the e did in 

arch 1737. go over with his family to the iſland of Barbadbes, and 
had ever ſince reſided there for the better management and improve- 
ment of his eſtate: That he had remitted to George Dale divers con- 
ſiderable ſums of money to the amount of between three and four 
hundred pounds; and notwithſtanding this, Dale on the 21ſt of 
February laſt procured a commiſſion of bankruptcy to be ſealed 
_ againſt Gulllon; but ſeveral witneſſes having been examined before 
the commiſſioners, they were.of opinion, that they ought. not to de- 
clare him a bankrupt, and therefore the preſent application is, that 
the commiſſion 'may be ſuperſeded. . #4. | 
The evidence to prove him a bankrupt before the commiſſioners 
was a porter, who ſwore that at the time Gu//on went abroad, he 
ordered him to deny him to two different creditors, Sh:p/tor: and ano- 
ther, and was conveying off his effects on ſhipboard : Ship//on being 
alſo examined before them, ſwore that at the time of Gu///on's going 
to Barbadbes he was very well apprized of his intention to leaye the 
kingdom; that he ſaw him ſeveral times, and that Gulſion never re- 
fuſed to ſee him when he aſked for him. 81 
It appeared by affidavits, that Dale was with Gul/on a great 
many times before he went abroad, and was privy to it. 
Mr. Chute who was counſel for Gulſton, ſubmitted it to the court, 
that if Dale had thought him a bankrupt at that time, he would 
certainly have applied for a commiſſion then; but inſtead of doing 
that, he has ſince received four or five hundred pounds in diſcharge 
of his debt, and without any ſcruple applied it for that purpoſe, 
and now after five years acquieſcence is attempting to make Gu 


* 


Mr. Chute inſiſted therefore upon all theſe circumſtances, that the, 
commiſſion ſhould be ſuperſeded, or at leaſt that an iſſue ſhould be 
directed to try the bankruptcy. 1 

He relied on a caſe mentioned in Wrenche's caſe, Cro. Eliz. 13» 
There a proceſs iſſued againſt J. S. to arreſt him, who kept his 
*. houſe' to fave himſelf from arreſt, but afterwards went to the 
* market, and to other places, and when he heard again of a new 
< proceſs out againſt him, he kept his houſe a ſecond time, but af- 
* terwards went at large: The queſtion was, if he was within the 


* ſtatutes of bankruptcy; and all the court held he was not, 5 
— 2 0 cau P 


Bankrupt. 
« cauſe he uſed to go at large, and it might be that his policy would 
got prevent the ſerving of the proceſs, for he might be met withal 
„ unwittingly.“ | 

Mr. Hume Campbell of the ſame fide cited Hopkins v. Ellis, Salk. 110, 
« Where it was held by Holt Chief Juſtice, that if H. commits a plain 
« a@ of bankruptcy, as keeping houſe, Cc. though he after goes 
* qbroad, and is a great dealer, yet that will not purge the firſt act of 
bankruptcy, but he will ſtill remain a bankrupt.” But if the act 
was not plain but doubtful, then going abroad and dealing, &c. will 
be an evidence to explain the intent of the firſt act; for if it was 
not done to defraud creditors, and keep out of the way, it will not be 
an act of bankruptcy within the ſtatute. Alſo if after a plain act of 
bankruptcy he pays off or compounds with all his creditors, he is be- 
come a new man. | 

Mr. Attorney general for the croſs petition ; 8 
Mr. Dale's debt was originally 60001, and amounts now to g 500 J. 


ſome time in the year 1737, Gulſton ordered himſelf to be denied to 
his creditors, and not only that, but left the kingdom and went 


abroad. | | 
The creditors, imagining that ſomething beneficial might turn out, 


have waited all this time, in hopes Mr. Gulſton might be enabled to 


pay them; but concluding now that by ſtaying they may make bad 
worſe, have agreed to take out a commitiion of bankruptcy. 

There are two ſorts of bankruptcy deſcribed under the ſtatute of the 
13th of Eliz. ch. 7. and the 1ſt of Jac. ch. 15. A beginning to keep 


bis houſe, or a departing from bis dwelling houſe, to the intent or purpoſe 


to defraud or binder any of his creditors of the juſt debt or duty of ſuch 


crediter or creditors, or whereby his creditors may be defeated. ar delayed 


far the recovery of their juſt and true debts. 


Lord Chanceller : In conſideration of Mr. Gulſlan's being out of the 
kingdom, I think it very proper to direct an ifſue to try if he was a 


bankrupt before the taking out of the commiſſion. If he had been 
in England, 1 ſhould have been of opinion to refer it back to the 


commiſſioners, to conſider upon the evidence before them, whether 


they would declare bim a bankrupt. 47145 
His Lordſhip ordered, that the petitioners do forthwith proceed to 
atrial at law in the court of King's Bench in London, on the following 


iſſue: Whether at and before the iſſuing of the commiſſion of bank- 


ruptcy againſt William Gulſton, he was a bankrupt within the true 


intent and meaning of the ſeveral ſtatutes made and now in force con- 


cerning bankrupts? And ordered that Mr. Gulſton ſhould be at li- 
berty from time to time to inſpect the commiſſioners proceedings, and 


to take copies or extracts thereof as he ſhall think proper, and after 
the trial ſhall be had, any of the parties are to be at liberty to apply 


to his Lordſhip for further directions. 


March 
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| very of goods hecauſe it is not within the words of the ſtatute of Fac; 1. ch. 15. 
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March the 28th 1747. Laſt ſeal after H. Te. 
Tingood v. Eade. 


Caſe 102. Motion was this day made on behalf of Lingoad for a new trial, 
on a ſuggeſtion that the bankruptcy was found intirely upon the 
evidence of Vaughan, an attorney, who gave a quite contrary teſti- 
mony from what he had done on a former trial in the court of Com- 
mon Pleas. 

Lord Chancellor : Lord Chief Juſtice Lee has informed me that the 
evidence of Lingood's bankruptcy was very ſtrong, and did not de- 
pend on Mr. Vaugban only, and that the jury found him a bankrupt 
without going from the bar; and as I am thoroughly ſatisfied with 
the account the Chief Juſtice has given me, I ſhall deny the motion. 

Abſcondingts Upon a former trial before Lord Chief Juſtice Mille, where the 
avoid an at. bankruptcy of Lingood came in queſtion, he was of opinion that a 
ö perſon's abſconding to avoid an attachment upon an award for non- 
for non deli- delivery of goods purſuant to the award, is not an act of bankruptcy, 
22 is which makes it an act of bankruptcy in a perſon to keep ont of the 
not an act of way, or depart from his dwelling houſe in order to avoid the pa 
dankroptey of à juſt and true debt only, and not the delivery of goods, for that is 
tute of Jac. 1. a duty only: And Lord Chancellor declared that he thought the de- 
. 1 termination of Lord Chief Juſtice Milles a very right one, and that he 
— from was very well warranted by the words of the ſtatute in the diſtinction 
the dwelling he made between abſconding to avoid a debt, and abſconding to avoid 
— to avoid a duty only. 6a 

galt debt. | | 
— fora December the 24th 1747. 
— 9 . 
2 duty only. Ex parte Meymot. | 


Caſe 103, T HE petitioner applies to ſuperſede a commiſſion of bankruptcy 
A common 1 taken out againſt him, inſiſting that as he is a clergyman, and is 
of bankruptcy NOW, and hath been ever ſince 1729, rector of the patiſh church of 
taken out a- Normanton in Derbyſhire, he is not liable to become bankrupt within 
gain the fer the intent and meaning of any of the ſtatutes made concerning bank- 


titioner, who 
inſiſted that as TUPtS. | 
he is a clergy. Mr. Brown for the petitioner cited the 21 Hen, 8. ch. 13+ ec. 5. 


man, he is not 


liable to be. © Whereby tis enacted that no ſpiritual perſon, ſecular, or regular, of 
comebankrupt ** what eſtate or degree ſoever, ſhall from henceforth by himſelf, por 


— e by any other for him, nor to his uſe, bargain and buy, to ſell again 


the bankrupt for any lucre, gain or profit, in any markets or fairs, and 
ſtatures, Lord et places, any manner of cattle, corn, lead, tin, hides, tallow, fiſh, woc, 


. . wood, or any manner of victual or merchandize, what kind ſoecr 
perſede the © they be of, upon pain to forfeit treble the value of every thing by 
— — te them, or by any to their uſe, bargained and bought to fell again, 
but left the pe. CONtrary to this act, and that every ſuch bargain and contract 


titioner to his © hereafter to be made by them, or by any to their uſe, contra! 
action at law. 4 « 0 


Bank- upt, 


« to this act, ſhall be utterly void and of none effect, and the 
« one half of every ſuch forfeiture to be to the King, and the other 
« half to him that will ſue for the ſame.” . 

And argued, that as this act paſſed before any ſtatute of bank- 
rupt, and 1s {till in force, no ſubſequent act could ever intend to in- 
clude a ſpiritual perſon under the general words of the bankrupt acts; 
and as by theſe acts he is to be examined upon oath with regard to che 


and lay him open to the penalties of the ſtatute of Hen. 8. 

Mr. Malbraham of the fame fide ſaid, The clergy have many pri- 
vileges, ſome belonging to their perſons, and ſome to their eccleſiaſti- 
cal beheficcs ; therefore though in many caſes where perſons hold 
lands and tenements, by reaſon whereof they are liable to be elected to 
officts; as a rect, bailiff, &c. yet the clergy are diſcharged from ſuch 
ſeryices hy reaſon of their function, and there is a writ in the Regi/er 
which lies for their diſcharge, Reg. 187. 6, recites qued clerici infra 
ſarros andines .Conſituti. non "eli gantur ad oficium. And Lord Cite, 
2 Tat. & 3. upon Magna Charta, ſpeaking of the privileges of the 
clergy. lays it down: that they are not to be choſen into any temporal 
office; and in 1 /ertr, 105. there is the following caſe: One Dr. Lee 
having lands within the level, was made an expenditor by the com- 
miſſioners of ſewers in the county of Kent, whereupon he prayed his 
urit of privilege to the court of King's Bench, and it was granted ; for 
ſays the Regiſter, kar: militans Deo non implicetur i in negotis ſeculari bus, 
and the antient law is, gud clerici non ponantur in officia. 

This was the rule as eſtabliſhed by the common law, but it 
us bern faid the ſtatutes of bankrupts are general, and therefore (he 
clergy ought. not to be exempted ; but then the 21 of Hen. 8. pro 
hibits this order of men from exerciſing any ſort of trade or a oi 
dize, by buying and ſelling again, with a view to prevent them from 
being diverted from the proper buſineſs of their function, and their 
contracts are zpſo facto void with a ſevere penalty. 

Thoſe laws that have the ſanction of a penalty annexed to them, are 
more regarded than acts of parliament, which are merely prohibitory, 
without any penalty. 

Can it be intended, when by a former at the legiſlature had pro- 
hibited the clergy from exerciſing any trades, that they meant to in- 
clude them under the general words per ſon and perſons in the bankrupt 
r. There is not a word in theſe acts that ſeems to comprize the 
clergy. 

General words in an act of parliament may be reſtrained, when the 
reaſon of the law ſeems to require it. In the caſe of Long v. Baker, 
1 Noll. Rep. 202. it is laid down as a rule in the conſtruction of ſta- 
' tates, that a general law does not make that good, which was difabled 
by a particular ſtatute. before; and in Heb. 346. the caſe of Sheffield 
v. Ralcli he, he ſays, Judges have a power in the conſtruction of ſta- 
 futes to mould — to the trueſt and beſt uſe according to reaſon and 


Particular, where the intent was particular. Pld. — Stradling 


-convenience. Acts, general 1 in words, have been conſtrued to be but 


2 Morgen; for oO the ſtatute. of H. 7. of fines be conceived " 
4 . 2 | \ E. 82 | | ... genery] — 
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diſcovery of his eſtate, it would oblige the petitioner to accuſe himſelf, is 


ka 


ỹ—ä— — ꝗ — <= 
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general terms, and will bind corporations in general, yet by conſtruc. 
tion of law the ſucceſſor of a parſon, vicar, or any other ſble cor- 
poration, ſhall have five years to make his claim; for if by their laches 
they ſhould bind their ſucceſſors, it would cauſe: a diminution of ec- 
cleſiaſtical livings; and therefore by conſtruction of the general law 
they are excepted. 11 Co. Magdalen College Caſe, 71 m4. 

Can the bankrupt acts be faid to intend the olergy, when they de- 


ſcribe perſons uſing the moſt ſecular employments which are prohi. 


bited to the clergy, and to mean thoſe very perſons which they do not 
defcribe, but who by the ſtatute of Her. 8. are forbid to fall under that 
deſcription ? | 6 2] 

If this had been the conſtruction, there muſt have been ſome in. 
ſtances ; and where the penning of an act is dubious, long uſfge is 4 
juſt medium to expound it by, for jus et norma loquenir'1s governed hy 
uſage. 22nd 6 5rmo99d ys 
P. If the petitioner ſhould be adjudged a bankrupt, what muſt be done 
Can the commiſſioners examine him touching an act of bankruptcy? 
This is not to be done, without examining into his buying and ſel- 
ling; this ſubjects him to a forfeiture, and the bankrupt acts could 


never intend the power of commiſſioners to examine, ſhould bè ſo ex- 


tenſive, as to enable commiſſioners to examine perſons, who, if they 
diſcover, muſt ſubject themſelves to a forfeiture. & ney! 

Could the commiſſioners aſſign over his living? No, for the aſſignee 
muſt either have the whole or none; ſo that there can be nothing left 
for the performance of divine ſervice in this caſe, which is, of itſelf, 
an argument it was not the intention of the bankrupt acts to include 
ſpiritual perſons ; beſides, he may defeat ſuch an aſſignment at any 
time, for he may reſign, and is not obliged to keep a curate; 

And in another inſtance of ſequeſtring a living, the law has pro- 


vided that enough muſt be left of the benefice for the cure, that the 


pariſhioners may not be without a perſon to perform divine ſervice; 
and therefore in caſes of debts, if the ſheriff returns that a defend- 
ant is clericus beneficiatus nullum habens laicum feodum, he can do no 


more, but then proceſs muſt go to the biſhop to ſequeſter his living. 


And in ſuch caſe, as 'tis ſaid in 2 Mod. 2 56. Wakoyn v. Hubery, the 


biſhop may retain to ſupply the cure, and pay only the reſidue. 


Here there can be no ſuch proviſion, and therefore this becomes a 
queſtion of conveniency. No general inconvenience can ariſe from 


ſuperſeding the commiſſion, as this is the firſt inſtance ſince the bank- 


rupt acts; but there may be a great inconvenience, if it ſhould not 


be ſuperſeded, becauſe the cures of ſuch clergymen cannot be ſeized. 


Mr. Attorney general, of counſel for the petitioning creditor in fup 


port of the commiſſion, ſaid, the trading of the petitioner is a part 


nerſhip with a potter in Staffordſhire, and there is no diſpute either as 


to the trade or act of bankruptcy; for Mr. Meymot has not ventured 


to produce any affidavit to contradict theſe facts. 


Terd Chancellor ſtopped Mr. Attorney general, and declared, if be 


could ſhew him that the petitioner had committed a plain act of bank- 
ruptcy, and had traded, he would not ſuperſede the commiſſion, be- 
cauſe a man has the hardineſs in a court of juſtice to ſay, J have been 


guilty 


Bankrupt. 
gullty of a breach of one law, and therefore releaſe me from the 
breach of another. | | e wth | 
The affidavits 'were then read which had been made to ſupport the 
commiſſion, and were very ſtrong for that purpoſe. | 

Lord Chancellor : There has no queſtion been made concerning the 
debt of the petitioning creditor, nor does Mr. Meyma contradict his 
trading, his having contracted this debt, or his abſconding ; and there- 
fore the whole for my confideration is, whether a clerk in holy orders 
is liable to a commiſſion of bankruptcy? 

It is not proper for me to determine this queſtion abſolutely, be- 
cauſe it is a mere matter of law ; but I am of opinion I ought not to 
ſuperſede the commiſſion, or direct an iſſue, but leave the petitioner 
to his action at law. 5 


If I was obliged to give an opinion, I am rather inclined to think he Æ Fx (a 


may become a bankrupt. J45\ 

" The ſtatute of the 21 H. 8. is rather in the nature of a prohibition, The flatute of 
and a prohibition will not exempt him from being a bankrupt ; for if he 21 H. 8. 
2 man, with his eyes open, will break the law, that does not make cu Bat fu 

1 5 | g pt a cler - 
void the contract. It is undoubtedly very improper for a perſon gymin from 
to ſay, I have broke the law, and therefore I am exempt from any being a bank- 
remedy a creditor may have againſt me ; and the petitioner cannot take ee 
o_—_ the breach of one law, in order to avoid his being ſubject advantage of 
to anot . | _ the breach of 

This is different from uſurious caſes, becauſe then both the Al ori enky wen 
rower: and the lender are equally criminal, or the lender rather more the breach of 
ctiminal, as he takes the advantage of the borrower's indigent circum- ober. 
ſtances; but it is not ſo here, for the borrower only acts in breach of 
the law, and the lender may not know it at the time, or that he is 
a clergyman. : 

I will: compare it to the caſe of a perſon who has dealt merely in, _, 
ſmuggling and running of goods, though this is an offence, and con- to _— 
trary to an act of parliament, yet ſtill it will be a trading within the io an act of 
meaning of the bankrupt acts, and ſuch trader is liable to a com- Ain f wn, = 
miſſion. 199190091 0: m4 vg 

CHO meaning of 
the bankrupt acts, and ſuch perſon liable to a commiſion. 


Next as to the penalty in the ſtatute of the 21 H.8. 

Lam inclined to be of opinion on this part of the act, that the con- A bargain or | 
tract ſhall be void, as to the parſon himſelf only ; for it would be a pin mu 
molt extraordinary conſtruction of the ſtatute that the bargain (hall Act 4 1% 


be void for his own benefit; and it would be very miſchievous to the ature of 


conſtrue the act in ſuch a manner. | 22 5 ele 
Many perſons in chis kingdom deal as graziers in buying bf cattle, as to bimſelt 


Ge. the ſeller does not know a grazier to be a clergyman; / ſhalt the . 400% 

bargain then be void for the 1 1 * — 
Suppoſe in the counties of Surry, Kent, &c. a parſon buys a quantity of the a8. 

py hops can the vendor know that he buys to cohſume only in bis 

* le, and not to make a profit by retailing them again? If ſuch 

4 contract therefore was to be made void by the ſtatute of H. 8. it 
1 Hips would 
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would be a great hardſhip and inconvenience. to vendors: 1 men- 
tion this to ſhew the miſchiefs which would reſult from ſuch a con- 
ſtruction, and conſequently this part of the act ought to be ſo con- 
ſtrued, as to make it a penalty on himſelf only. „ 

Next as to the objection of going on with the commiſſion, and 

examining the petitioner in relation to his eſtate and effects. 

If a bank- In the caſe I put before of ſmuggling, there is no examination of 
opt has an the commiſſioners, but will ſubject to penalties; and yet that 
iy 0k he is no reaſon why the commiſſion ſhould not proceed, for if the 
muſt demurto bankrupt has an objection to the queſtion, he muſt demur to the in- 
3 terrogatories, and this court will judge of the queſtion upon a peti- 
court will tion; or if the bankrupt refuſes to anſwer any queſtion, and the com- 
judge of it miſſioners commit him, and the delinquent brings an habeas, corpus, 
2 Ek. the queſtion muſt be ſet forth, particularly in the return to the - 
refuſes to an beas corpus, that the judges may judge whether it was a lawful queſ: 
_ = BE tion or not, and notwithſtanding all this, the commiſſioners may un- 
| wy r doubtedly examine as to his eſtate and effects, what he has, where it 


fioners com- lies, Oc. 

mit him, and | 

the delinquent brings an habeas corpus, the queſtion muſt be ſet forth, particularly in the return to the haben, 
corpus, that the judges may judge, whether it was lawful or not. 


The ſecond objection is, That a clergyman's is a ſpiritual prefer- 
ment, and that his living is not within any of the ſtatutes relating to 
bankrupts. n 1 i 
This is indeed a more doubtful queſtion, | 
Eccleſiaſtical To be ſure there are in the bankrupt acts, no words that relate 
22222 * merely to eccleſiaſtical eſtates, and therefore it is ſaid, if the whole 
cution, and living is ſeized, it may prevent ſerving the cure; but I do not know 
upon a ſequeſ. this would be the conſequence. i 
3 1, A fieri facias de benis iſſues againſt the parſon, and the ſhe- 
method which Tiff returns nullum laicum feodum, then a ſpecial fieri facias de boms 
is purued in, ecclgßaſſicis iſſues to the biſhop, and he apportions a part to ſerve the 
and ſequeſtra- Cure, and the remainder is taken under the execution. 
tion, may be This rule has been conſtantly followed, but I do not know any 
r particular law for it; and yet the court follows the rule of law analo- 
ſion of bank. gically, but though they permit a ſequeſtration to iſſue, yet the 
ruptey. biſhop in that caſe allots a ſufficient part of the living, for the 
| ſervice of the cure. | 
| I do not ſee (but I give no opinion) why the ſame method may 
not be followed under the commiſſion of bankruptcy, for it does 
not appear to me, that this would ſuperſede the biſhop's authority. 
A parſon holds a living in right of the church, and it- is not for 
his own benefit, but for the good of the church, he is preſented to 
it, and therefore may properly be ſaid to be in autre droit, as he b 
ſeized in right of the church, and in ſome reſpects may be compa- 
red to an executor who acts in autre droit, tho' the parſon's is nd 
quite ſo ſtrong a caſe. 2 1 
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A commiſſion of bankruptcy formerly iſſued againſt a peer, an Com MN 
eitl of Suffolk for trading in wines, and though there may be ſome pong of com- 
ticular powers that commiſſioners of | bankrupt could not exer- mons if they 
ciſe againſt a peer, yet notwithſtanding this, he may be liable to a meer are 
commiſſion of bankruptey, if he will trade, and ſo may a member of co mmiſton © 
the houſe of commons, though while he continues a member, there bankruptcy, 
are ſome particular powers of commiſſioners that cannot be exer- _—_ 

ciſed. | 
Lord Cowper and Lord Macclesfield carried it fo far as to hold that 
infants were liable to acts of bankruptcy, but it has been fince de- 
termined otherwiſe. | 
Upon the whole circumſtances of the caſe, I am of opinion, the 
commiſſioners ſhould proceed in the commiſſion ; but ſo as not to 


prejudice any remedy the petitioner may have by an action at law. 
December the 21ſt 1 753. 
Ex parte Hall. 


& i HIS was & petition on behalf of the bankrupt, praying to Cafe 104. 
ſuperſede the commiſſion. A perſon's de- 
It appeared upos the affidavit of his wife, that two perſons called one nying himſelf 


night at her huſband's houſe after eleven o'clock, that they were both in , 
bed at that time, and as he did not care to riſe, ſhe went to the eleven o'clock 


window and aſked who was there, and upon theſe perſons refuſing * nigh, i no 
to mention their names, ſhe ſaid, © Whoever ye are, if you will zoptey, ＋ 
come to-morrow, or any other proper time, you may ſpeak with cannot be ſaid 
my huſband.” _ Sand — — 
The commiſſioners declared Hall a bankrupt on the evidence of ,, AH, bi 
theſe very perſons, one of whom was a creditor, they only ſwore center, 5 
generally, that they went upon the day mentioned in Mrs. Hall's de- vor he 
polition, and that they ſaw her huſband go into his houſe, and fol- atis of partia- 
lowed him directly, and inquiring for him of his wife, ſhe ſaid that ment require 
her huſband was not at home, though they verily believed and ap- nan a bank 
prehended that he was, and that he kept his houſe for fear of be- rope. 
ing arreſted by his creditors. 
Lord Chancellor : There is no pretence to ſay that Hall has com- 
mitted an act of bankruptcy, for eleven o'clock at night is a very 
improper hour for creditors to call, nor can a man's denying him- 
ſelf at ſuch an hour, be ſaid to be done with an intent to defraud 
bis creditors, which is the ingredient the acts of parliament require to 
make a man a bankrupt. 
And as the ſtatute of the 5 Geo. 2. has declared, That if it ſhall 
5 cbbear a commiſſion is taken out fraudulently or maliciouſly, that 
then the Lord Chancellor, &c. for the time being, ſhall, and may, 
* upon the petition of the party grieved, examine into the ſame, 
* and order ſatisfaction to be made to him, for the damages by him 
ſuſtained; and for the better Oey thereof may, in caſe * 
FFF ä ebe 
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* be occaſion, aſſign the bond (meaning the band before, mentioned 

« 'which the petitioning creditor gives to the Lord Charcellor, &c. be- 
« fore the granting of the commuii.on, in the penalty of 200 J. cob. 
c d itioned for proving his debt, and alſo for proving the party a 
©* bankrupt, and further proſecution of the commiſſion, ) to the part 
ec petitioning, who may ſue for the ſame in his name; any ln a 
tom, or uſage to the contrary notwithſtanding.” 1. 
Referredtoa I ſhall therefore order, that it ſhall be referred to a Maſt 
— man to ſettle the coſts, and to aſcertain the damages Mr. Hall has ſuſtain. 
and aſcertain ed, and if the petitioning creditor does not within a fortnight aſter 


the damages the Maſter's report of what is due for coſts, and likewiſe for dama- 


— — es, pay the fame to Mr. Hall, 1 will upon his applie 0 I 
the 


if the petition direct the bond to be aſſigned to him, to be put in ſuit againſt 
ing creditor petitioning creditor, where at law, the jury may, if they think pro- 
does not with- : l 

in a fortnight per, give to the value of the whole penalty in damages. 


a — N. B. His Lordſhip ſaid, the circumſtances of this caſe were ſo 


be args to flagrant, that if any thing of the ſame ſort ſhould ever be at- 
_— 3 tempted again, he would certainly commit the attorney who 
| ſued out the commiſſion. 


.. (Aa) Rule as to ſales befoze commuſſionerk, 
= April the 11th 1747. we 


3 Ex parte Green. | 
Caſe 105. A Reverſionary eſtate of the bankrupt's has been put up to ſale 
Advertife-  { I before the commiſſioners, and as uſual, it was agreed by the 
e parties preſent, that the bidding ſhould be cloſed by a certain time 
commiſſioners though in the advertiſement for the meeting it was general, without 
2 naming any hour; one Caward was declared the beſt bidder: and 
een after the time allotted by the commiſhoners for bidding was expired, 
ought toname 4 PErſon of the name of Eldridge, bid 107. more, but the commiſ- 
the hour 3s ſioners and aff gnees were of opinion, Card according to the terms 
"<4 x60. 3. Of the bidding, was the purchaſer, and would not admit Mr. Ela- 
time expired, 77dge's to be a proper bidding. cl. n 

e RD Since the ſale at Guildball, the reverſion is come into poſſeſſion, 
gone, ſhould and now in point of value the eſtate is worth 500 J. more than 
admit a better it was at the time of the bidding. 57 2120 
N \ wa Lord Chanceller : 1 am of opinion, that commiſſioners of bank- 
creditors as TUPtCy ſhould not be ſo extremely nice, as to preclude a perſon from 
great ſatisfac- being a purchaſer, becauſe he happens to have outſtayed the time 


for thei 79 8 N Ee 
wy any ke ſet by the commiſſioners; and think this like the caſe of eſtates 


fable, fold before Maſters for payment of creditors, where they always 
advertiſe the ſale to be at a definite time, as between the hours of ten 

and twelve, becauſe they may not be under the neceſſ ty of ftay- 

ing beyond that time; but if a perſon comes to bid, even after that 

: I " „ i 


time, 


bidding to be opened again. | _ 
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Rule'as to examinations taken before 
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© 421 4-4 +... commillioners. | 
N an May the 23d 1747: 

Kall . Tee Lingood a bankrupt, and Margaret 
| Lingood his daughter, &c. 

12 plaintiff had obtained an order to read the proceedings in Caſe 106. 


J. the commiſſion of bankruptcy, as an exhibit in his cauſe, An order bad 
nd Mee reſt, the examination of Margaret Lingood be- been obtained 


a to read int: r 
fore the commiſſioners. alia the exa- 


It was objected by the counſel, that Margaret Lingood's examination —— of 
cannot be read where ſhe is a defendant, unleſs it had been proved , — — * 
over again in the cauſe. | commiſſioners 

under The. 
nar's bankruptcy, They cannot be read, unleſs proved in the cauſe, that there were ſuch examinations taken 
before the commiſſioners ; for the proceedings in a commiſſion of bankruptcy againſt Thomas are, as to Marga- 
ret, tes inter alias atta. © | | 


Larũ Chancellor : Two queſtions have been made on the plaintiff's 
offering to read the examination of Margaret Lingood. 6o — 

Firſt» queſtion: Suppoſing the order had been ſufficient, whether 
the plaintiff could have read her examination taken before the com- 
miſhoners ? | | 

Now-T am extremely doubtful, if the plaintiff could have read it 
even then, : 

The: roles in reſpect to viva voce examinations are held extremely 
ſtrict in this court: As for inſtance, in caſes of wills, this court never 
luffers them to be proved by examinations of witneſſes v:vd voce, for 
it is not ſufficient to prove a ſigning and ſealing, but the ſanity of the 
perſon, and all other requiſites under the ſtatute muſt be proved, 
and this cannot be done by viv voce examinations; becauſe the e. 
a has a right to a croſs examination of the plaintiff's wit: 
Mey. vl nod N e e e | 

Twill put the caſe of an affidavit made to contradict an anſwer; 
ſuppole there the plaintiff ſhould produce a copy of the original affi- 
danit from the office, L never knew it allowed as ſufficient. ta i 

III a c 
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The next queſtion has ariſen upon the order obtained by the plain= 
tiff o read the proceedings under the commiſſion of bankruptcy in 


the preſent cauſe, ſaving juſt exceptions. 
An order to This order is obtained upon the ſame foundation as an order to 
3 pro read in one cauſe, the bill, anſwer, and the reſt of the pro- 
We cab in ceedings in another cauſe, where it is between the ſame parties; but 
another, muſt ſuch an order cannot be extended to a third perſon, who was no 
be between to the firſt 
the ſame par- party . ; | 
ties. Now Margaret Lingood is not at all bound by the proceedings 
in a commiſſion of bankruptcy againſt Thomas Lingood, for as to 
her it is res inter altos acta. 1 
Upon the whole, his Lordſhip would not admit this examination 
to be read, unleſs the plaintiff had proved in the cauſe, that there 
were ſuch examinations taken before the commiſſioners. e 
Where one The bill here is brought againſt Thomas Lingood, charging a 
defendant 8 fraud againſt him, in pretending to have bought a copyhold elbe 
charged with . X . — | N 
a fraud, his With his daughters money, when it was in fact with his own. 
depoſition His daughters are made defendants in the cauſe, in order to re- 


cannot be read convey the copyhold to the aſſignees under the commiſſion againſt 


for another, ; 
as it may tend Lingoed. 


— e Mr. Solicitor general, counſel for the daughters, in excuſe of their 
his owe coſts, Coſts, offered to read the defendant Thomas Lingood's depoſition, to 
ſhew that he led them into the miſtake, by informing them that 

the purchaſe was made with their money. 1 
Lord Chancellor refuſed to let Thomas Lingood's depoſition be 
read, becauſe where one defendant is charged by the bill with a fraud 
his depoſition cannot be read for another defendant, as it will be an 
advantage to himſelf, and may tend to excuſe him with regard to his 

-own coſts, 


December the 24th 1747. N 


Ex parte Parſons, 
o 


Caſe 107. [ORD Chancellor upon a former petition had directed the commil- 
Lord Chancel- on of bankruptcy that had been taken out againſt Mr. Parſon: 


hor on a for- * | 
. the ſon of the petitioner ſhould proceed, and the commiſſioners were 


tion limited allowed to go ſo far as to make a proviſional aſſignment, but no 


Mrs. Parfon''s warrant of ſeizure to iſſue, nor any advertiſement to be publiſhed 
examination 


before the for the bankrupt's appearing and ſurrendring himſelf till further 
commiſſioners Order. 

2 Upon the commiſſioners proceeding in the commiſſion, and exa- 
but upon the Mining Mrs. Parſons the petitioner and mother of the bankrupt, an 


preſent appli application was made to Lord Chancellor before the long vacation, 
cation, refuſed wind $7 | er 
to reſlrain the On the part of Mrs. Parſons, that the examination ſhould be limit 


— to her /on's trading only, and Lord Chancellor did limit it accordingly. 
inqui- * | V en 
—— any 

circumſtances 

which may 

make him a 2 
trader. 


The 


Bankrupt. 205 
The preſent petition is, that the commiſſioners may be reſtrained 
from aſking a particular queſtion mentioned in the petition, con- 
cerning her ſon's trading. 

Lord Chancellor ſaid, he did not intend by the former order to re- 
ſtrain the commiſſioners from aſking any queſtion that might be re- 
levant to his being a trader, or any circumſtances relating thereto. 

She was aſked by the commiſſioners, whether her ſon was a tra- 
der or not, or had any concern in the brewhouſe ? and anſwered ne- 
gatively. He would not therefore reſtrain the commiſſioners from 
inquiring into any circumſtances which may make him a trader; as 
for inſtance, © Did your ſon aſſign over any ſhare he had in the 
« brewing trade to you? For if ſhe anſwers in the affirmative, that 
will ſhew he was a trader before he executed an aſſignment. 

Suppoſe in the deeds themſelves it ſhould appear he carried on the 
trade with his mother, this will be a material evidence for the ſupport 
of the commiſſion, 

His Lordſhip would not reſtrain the commiſſioners from examining o7 we 
Mrs, Parſons concerning her ſon's trade, and therefore diſmiſſed the not make an 
petition, and ſaid further that he would not make any order that Mrs. 2 * 
Parſons ſhould be at liberty to be attended by counſel upon her ex- ſhould 7 | 
amination, as is prayed by the petition, becauſe it may be made a counſel upon 

dent in other commiſſions, and he thought an inconvenience "> AG 
would ariſe if allowed in every caſe, and therefore only recommended it might be 
it to the commiſſioners, in this particular inſtance, to indulge Mrs, made a prece- 


: dent i 
Parſons with counſel, but would make no order for that purpoſe. — ron : 


and thought 
an inconveni- 
ence would 
Ex parte Bland. ariſe, if al- 
lowed inevery 
= . . caſe, 
HE petitioner is a banker in Lombard-ſireet, and had been Cf 1. 


ſummoned under the commiſſion of bankrupt againſt Lingood, 8 


in order to be examined touching his trade and dealings with the bank inſtesd of at- 
rupt. | tending com- 


> La — 2 222 miſſioners, - 
Mr. Bland, inſtead of attending the commiſſioners, petitioned nne r 


Lord Chancellor that he might be examined upon interrogatories, and he might be 


might have a copy of the interrogatories, and a month's time to pre- examined up- 
on interroga- 


pare himſelffor this examination, and that the commiſſioners might be (gies, and 
reſtrained from aſking him queſtions touching notes given for money, have a copy 


* a4 : thereof, and a 
r bank notes, or goldſmith's notes, or money paid by him for bank month time 


bills, or caſh notes of the petitioner or other bankers. to prepare 
himſelf, and 
that the commiſſioners may be reſtrained from aſking him particular queſtions in his buſineſs of a banker. 


Lord Chancellor diſmiſſed the petition upon the opening of the pe- 1% Chana. 
titioner's counſel, without hearing the aſſignees counſel, and ſaid he cellor will not 


would not limit or reſtrain commiſſioners in their examinations, for if — — 
d 8 - | 1 . . MIMONers-1N 
he did it would be attended with expence and inconvenience from tj. examin- 


applications of this kind. ations, as it. 
: would be at- 
tended with expence and inconvenience from applications of this kind. 


Gg The = 
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13 The bare exchanging of notes with a bankrupt, or giving money 
<-> a for bank notes, cannot affect him as a trader with that bankrupt, and 
barkrupt, or conſequently Mr. Bland cannot be hurt by ſuch a diſcovery, nor would 
giving more) he preſume that the commiſſioners will aſk ſuch trifling and imma- 
for bank notes . , b , 

cannot affect terial queſtions, and therefore would not direct the examination to be 


him as a trader upon interrogatories. 
with that 


bankrupt. 


(Cc) Who are liable to bankruptcy. 


December the 11th 1737. 


Highmore v. Molloy. 


Caſe 109. FORD Chancellor : I am inclined to think a pawnbroker within 
Pawn-brokers the ſeveral ſtatutes concerning bankrupts, and eſpecially within 
within tue ſta the general words of the 39th clauſe of the 5th of Geo. 2. the words 
„ of which are, © Whereas perſons dealing as bankers, brokers, and 
ſeem particu- . factors, are frequently intruſted with great ſums of money, and 
larly included « with goods and effects of very great value belonging to other per- 
pa Ties 5 ſons: It is hereby further enacted that ſuch bankers, brokers, and 
in the 39th *© factors ſhall be, and hereby are declared to be ſubject and liable to 
_— 8 the ce this, and other the ſtatutes made concerning bankrupts.“ 

5th of Geo. 2. 

and ſo is a For though pawnbrokers are not expreſly named, yet the general 
public = word brokers is the genus, and all other kind of brokerage the ſpecies. 
man, dc if he His Lordſhip ſaid in the ſame caſe, Though a man be a publick 
will trade. officer, as an exciſeman, Cc. yet, if he will trade, he makes himſelf 


ſubject to the ſtatutes of bankrupts. 


January the 22d 1739. 


Ex parte Carington. 


Cale 110. Commiſſion of bankruptcy had been taken out againſt Dorethy 
The daughter Jones, as a widow, Her lying in gaol from the 8th of Ncvem- 
pets freeman ber (on an arreſt) to the 4th of January, being two months, was 
of Londin, if : 
ne rrages ſe. the act of bankruptcy, on which ſhe was declared a bankrupt. 
parately Fom The petition was preferred in order to ſuperſede the commiſſion, 
5 upon a ſuggeſtion of her being a married woman at the time the com- 
bankropt. miſſion iſſued, and the wife of the petitioner. | 
Lord Chancellor: I am of opinion the taking out a commiſſion 
againſt her as a widow, is but a miſnomer at moſt ; but if the peti- 
tioner thinks this a ſufficient ground, I leave him at liberty to bring 
his action. 
As Derctly is admitted to be the daughter of a freeman of London, 
and appears plainly to be a ſeparate trader, by the cuſtom of London, 


ſhe is clearly liable to bankruptcy, notwithſtanding her coverture. 
The petition diſmiſſed. 


Auguſt 
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Auguſt the 2d 1744. 


Ex parte Criſp. 
Vide under the diviſion, Rule as to Partnerſhip. 


December the 24th 1747. 
Ex parte Meymet. 


Vide under the diviſion, What is or is not an Aft of Bankruptcy. 


February the 24th 17 52. 


Richardſon and Gibbons, aſſignees of Alexander Wilſon a bankrupt, 


Plaintiffs, 
Bradſhaw, Taylor, and Vin, — — — Defendants. 


— — F— 


Vide under the diviſion, What is a trading to make a man a bankrupt, 


March the 26th 1750. 


Ex parte Williamſon. 
Vide under the diviſion, Rule as to the Certificate of a Bankrupt. 


= 


(Dd) Rule as fo a bankrupt's allowance. 
October the 20th 1744. 


Ex parte Grier. 


6 E petitioner Ruth Grier, the widow and adminiſtratrix of Caſe 111. 
John Grier, againſt whom a commiſſion of bankruptcy had A bankrupt is 
been awarded, prayed that the aſſignees of the eſtate and effects of the not _— 
bankrupt might be ordered to pay unto the petitioner the ſum of 351. __ 2 
being the remainder of the 5 J. per cent. unreceived, which the pe- his certificate. 
titioner inſiſts Jobn Grier the bankrupt was intitled to as his allow- 

ance, in reſpect of the ſum of 800 /. recovered in from his eſtate, or 


that ſhe might have ſuch other allowance as he was intitled unto at 
his death, 


I Lord 


-.-| _ Bankrupt. 
| Lord Chancellor : T am of opinion on the conſtruction of the clauſes 

in the act of parliament, made in the 5th year of the preſent King, 

that though Grier the bankrupt did ſurrender and conform, yet that 

he was not intitled to the allowance given to bankrupts, unleſs he had 

had his certificate; for if the creditors ſhould conſent to give it him 

before, it would be of no ſervice, as they might take it from him again 

the next moment ; for it would be liable in his hands to ſatisfy any 


creditors, till he is intirely cleared by the certificate. 
His Lordſhip therefore ordered the petition to be diſmiſſed, 


December the 24th 1747. 
Ex parte Trap. 


Caſe 112. HE petitioner is the repreſentative of a bankrupt, whoſe eſtate 
48 — had paid a neat 10s. in the pound to his creditors under the 
allowance un- COMMiſlion, and thereby became intitled to an allowance of 5 J. per 
der the act of cent. provided the 5 per cent. did not amount in the whole to above 
Degen the ſum of two hundred pounds. The commiſſioners directed the 
and if he dies, aſſignees to pay the bankrupt the ſum of 163. being within the ſym, 
will go to his his eſtate amounting to 40000. but before the aſſignees had paid it, 
eprelentatse the bankrupt dies, which was the reaſon they did not think fit to pay 
it to the repreſentative of the bankrupt, without the ſanction of the 
court. 


Lord Chancellor of opinion it veſted in the bankrupt, and the peti- 
tioner conſequently as his repreſentative intitled to the 163 J. 


February the 2d 1748. 2, 
Ex parte Stiles and Pickart. 


Caſe 113. HE petitioners by their petition ſet forth, that they had paid 
1 a dividend of 105. in the pound, clear of all expences, under 
not intitled to @ joint commiſſion; and therefore prayed they may have the allow- 


their allow- ance they are intitled to under the act of the 5th of the preſent arg 
ance odere A ſeparate creditor, who by order of the Lord Chancellor was ad- 


Ln King ell mitted to prove her debt under the joint commiſſion, oppoſes it, and 
ene 4 inſiſts the bankrupts are not intitled, as their ſeparate eſtate is ſo de- 
for it cannot ficient, as not to produce 25. 6d. in the pound, and that the bank- 
de ſeen before, rupts cannot receive the allowance under the act of parliament, till 
. they have paid all their creditors, as well ſeparate as joint, twenty 
to any allo ſhillings in the pound. 
auce at ell. Lord Chancellor : This application is premature, the commiſſion 
iſſued no longer ago than in June laſt, no final dividend has been 
made, and before that time any creditor may come, either joint ot 


ſeparate, to prove debts. 


And 
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And even upon the common equity of this court, if creditors will Upon an af 
make an affidavit that they have not read the Gazette, they will be guet b 
admitted, ſo as not to diſturb the former dividend, and by that means has not read 


muſt, in the firſt place, be brought up equal to the creditors under the the C, 


| 92 . | he will be d- 
former dividend, before the commiſſioners can proceed to make a ig 4 
ſecond. 4 not to diſturb 


So that till after a final dividend, it cannot be ſeen whether the 4 * 
bankrupts will be intitled to any allowance at all, for the act of par- commiſſioners 
liament directs that the neat produce of his eſtate ſhall be ſufficient proceed to 
to pay the creditors of the bankrupt, who have proved their debts un- al n 
der the ſaid commiſſion, the ſum of ten ſhillings in the pound, ver brought up 
and above ſuch allowance. equal to the 

Therefore to grant this petition would be a dangerous precedent ; der the fiſt. 
and for this reaſon I diſmiſs it, but ſo as not to prejudice any allow- 


ance they may be intitled to after a final dividend, 


November the 2d 1754. 


Ex parte Calcot, and others. 


"THE petitioner is an adminiſtrator of one Tirrell, a bankrupt, Caſe 114. 


his application to the court for the bankrupt's allowance under 2 
we a 


the act of parliament, he having made a neat dividend of 105. in the — 
und. had in his life 


Lord Chancellor ordered the aſſignee out of the effects in his hands time divided 


105. in the 


ſhould pay the allowance to the petitioner, at the rate of 5/. per cent. pound is, as 
upon the money got in from the bankrupt's eftate, not exceeding the ſlanding in his 


ſum of 2001 place, intitled 
; to the allow- 


ance. 


(Ee) Rule as to Sollicitozs in bankrupt 
caſes, 


June the 17th 1742. 
Ex parte Holliday. 
A Naka againſt Phelps the clerk, in a commiſſion of bankrupt for cafe 115. 


not attending a trial at the aſſtzes upon an indictment againſt the he court 
bankrupt for concealment, notwithſtanding he was ſerved with a cannot, upon 


ſubpzna for that purpoſe ; and praying that the whole coſts of the r 
ſuit may be paid by Phelps, as the petitioner apprehends that the ac- the commil- 
quittal of the bankrupt was owing to the want of Pheſps's evidence, ſion pay coſts 


han . ſvit, for not 
Lord Chancellor: This is not a matter proper for me to determine 332 


in a ſummary way, or to interfere in a proceeding before a judge of give evidence 


oyer and terminer, * _— by 


If the petitioner has really ſuſtained any damages in this trial for ich the 
want of Mr, Pheſps's evidence, he may proceed againſt him by way of bankrupe was 


os 7 acquitied, the 
Hhh indictment 5e lying 


at law. 
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indictment or information, and recover damages for this negle& of 
Mr. Phelps; and therefore as to this part I ſhall diſmiſs the petition, 

as I have no juriſdiction at all in a matter of this kind. bits 4504s 


Nine the th 1749. 


Ex parte Whitchurch and others. 


Caſe 116. IS Lordſhip, by a former order in petitions of bankrupts, refer. 
Where a ſoli- red it to a Maſter to tax Mr. Sæurray's bill as ſolicitor, in ſuits 
Vt Carried on in this court by the afſignees of Halliday's bankruptcy. 
an aſſignee, The Maſter taxed the bill accordingly, and reported fo much due 
9 to him on account of theſe ſuits. | db gs: 
the majority Some of the creditors of Halliday in behalf of themſelves and the 
ia value of the reſt of the creditors, take exceptions to this report, becauſe the aſ- 
EN I ſignees engaged in theſe ſuits of their own accord, without a previous 
bankrupt is meeting of the creditors to impower them to commence ſuits in 
not liable to equity, purſuant to the directions in a clauſe in the 5 Geo. 2. intitled, 
— = An act to prevent the committing of frauds by bankrufts. 
* Provided always, that no ſuit in equity ſhall be commenced by 
any aſſignee or aſſignees, without the conſent of the major part in 
© value of the creditors of ſuch bankrupt, who ſhall be preſent at a 
* meeting of the creditors, purſuant to notice to be given in the 
London Gazette for that purpoſe.” g N 
Tord Chancellor : The exception muſt be allowed, and as he was 
employed by the aſſignee, Mr. Sturray has a perſonal remedy againſt 
| him, but ſince he acted without the authority of the majority in 
| value of the creditors at a previous meeting for that purpoſe, the 
eſtate of the bankrupt is not liable to this demand. | 


(Ft) Rule as to the ſale of offices under a 
commiſſion of bankruptcy. 


Augiſt the 3d 1749. 
Caſe 117. | 
The bank- Ea parte Butler and Purnell, the aſſignees of Edward 


ropt 1746. 
deed the Richar Jon A bankrupt. 
office of the. 


_ DAR D Richardſon in 1746. and for ſome years before, fol- 


ty of Londzn lowed the buſineſs of a victualler in the city of London, and ha- 


2 900 / a ving acquired ſome money, and borrowing more, in September 
alary annex- : 
cd to it of 60 J. payable half yearly, and a freedom of the ſaid city, worth annually 25 J. Richard/on's effects 
not 2mounting 10 5 5. in the pound, his aſſignees applied to the lord mayor and court of aldermen, for liber 
to {ell the bankropt's office ; but he being preſent in court and refuſing to conſent, they declared that they could 
not alienate it without his conſent. The preſent application, that this office may be forthwith ſold, and that the lord 
mayor, Ec. may be indemnified in accepting ſuch alienation, on the aſſignees paying the uſual alienation'bne. 
The Lord Chaneeller of opinion, that aſſignees might ſell this office of under marſhal, and that it is not withig 
the Hatute of Eazy, 6. as it does not concern the adminiftration of juſtice. Wees 0 
| . 1740. 
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7746. purchaſed the office of the under marſhal of the {aid city for 


J. two thirds of which was paid to the then lord Mayor, and the 
other third to the ſaid city. - OH: | | 
To the office is annexed not only a yearly ſalary of 60 J. payable 
half yearly out of the chamber of the city, but alſo a freedom of the 
ſaid city every year, worth 25 J. and conſiderable perquiſites beſides. 
On the 22d of April 1749. a commithon of bankruptcy iſſued 
againſt him; there is not ſufficient to pay 5s. in the pound from the 
effects in the hands of the aſſignees, and therefore they applied to the 
lord mayor and court of aldermen, for liberty for them to ſell the 
bankrupt's office, but he being preſent in that court, and aſked if he 
would conſent to ſuch fale, abſolutely refuſed to do it, whereupon 
the court of aldermen declared, that they could not alienate it with- 
out the bankrupt's conſent. 1 
The petitioners apprehending the intereſt of the ſaid office is veſted 


in them, and that as he might have ſold on the uſual alienation fine, 
inſiſt they as ſtanding in his place, have a right to fell the ſame for. 
the benefit of the creditors, without the bankrupt's conſent, and 


therefore pray, that the office of under marſhal may be forthwith 
ſold for the benefit of his creditors, and that the lord mayor and court 
of aldermen may be indemnified in accepting of ſuch alienation on 
the petitioners paying into the chamber of the city of London the 
uſual alienation fine. 


At the time of Richardſon's admiſſion, it is expreſſed in the ap- 


intment, that he ſhall have, hold, exerciſe, and enjoy the ſaid of- 
hce with all fees thereunto belonging, ſo long as he ſhall well and 
honeſtly uſe and behave himſelf therein. 

The buſineſs of the under marſhal is, for himſelf and his men 
diligently to attend the ſtreets, and carry all ſuch vagrant perſons as 


they ſhall find within the city and liberties to Bredz7ve//, or otherwiſe: 


to give puniſhment to them according to law. 

He is likewiſe. to fee. that the ſcavengers in every ward cauſe the 
ſtreets and lanes to be duly ſwept and paved, and that the rakers of 
the wards carry away the ſoil. 7 
It is alſo required of him, that he ſhould ride or go abroad in the 
— time, twice in every week at leaſt, to ſee the watches duly 

r | 
There are other duties belonging to his office of the like kind, 
but the before-mentioned are the moſt material. _ | 
The principal queſtion is, Whether the place of under marſhal is 


an office, that concerns the adminiſtration of juſtice, and whether by 


the ſtatute of the 5 Q 6 Edw. 6. c. 16. it is or is not lawful to 
lell ſach en office. 8 

I it be an office which falls within the deſcription of the above 
ſtatute, then the counſel for the bankrupt inſiſted it cannot be fold, 


hecauſe by the ſtatute, * If ar officer. concerning the adnimflration of 


Jullice, or king's treaſure, caſtles, &c. ſell, or take any promiſe or 
ce | = , 12 

Aſurance, to bave axy money or profit . for any (ice, or. depulalion, 

| 9 *. | | 5 | s : | | þ ce be 
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1 "ba ſhall forfeit bis of ce, and the contract ſhall be 8. and the' buyer 
«© or promiſer, &c. ſhall be diſabled to hold the ſaid 
The office of The counſel for the bankrupt likewiſe cited the cas of Milian 5 

ſerjeant at Lagfield, who in 1722. in conſideration of the ſum gf 4001, was by the 
mace 1 an . lord mayor and court of aldermen of the city of London admitted to the 
concerns the office 2 a ſerjeant at mace, to bold quam diu ſe bene geſſerit. The. 
_—_ duty of his office is to execute the aurits and proceſſes. directed to the ſbe- 
6: her 57 of London, and no ſalary but what be gets by the execution of ſuch 
fworn clerk Proceſs, William Lowfield 9 a bankrupt, the aſſignees petitioned 
yr _ = ce. Lord Chancellor King to have his place fold for the benefit of bis ere. 
ditors, and on the 10th of April 1733. the matter of the petition came 
oh, when his Lordſhip was pleaſed to declare, that the place was not 
Jaleable, as it concerned the execution of juſtice, and therefore diſimi ſed 

the afſignees petition, | 
The place of Mr, Briſtow, one of the ſworn derks of the fix 
clerks. office, who was diſcharged from his impriſonment. by the 
late act for the relief of inſolvent debtors, was held not ſaleable. 
N. B. It appeared by the affidavits which were read in the peti- 
tion, that 150“. only of the creditor's money had Ls laid 
.  -out by the bankrupt in the purchaſe of the Gid offi: 


Tord Chancellor + This is a matter of very oa for 
when a man is likely to become bankrupt, he may ſell all his ſtock 
in trade and effects, and inveſt the produce in one of theſe ſalralle 
Meer and in that manner cheat his creditors. „ 
There are two queſtions which naturally ariſe. 
½, Whether this office is of ſuch a nature, that the creditors can 
lay hold of the falary belonging to it ? 

"24h Whether the creditors are bound to wait for theſe probes as 

ay accrue, or may ſell them by anticipation ? 
I am of opinion, that this is clearly an office within the meaning 
of the 34 & 35 Hen. 8. c. 4. and 13 Elis. c. 7. 
The words of the preamble to the firſt act are, Where divers 
* and ſundry perſons, craftily obtaining into their hands, great ſub- 
** ſtance of other mens goods, do ſuddenly flee to parts unknown, or 
keep their houſes, not minding to pay or reſtore to any their cre- 
« ditors, their debts and duties, but at their own wills, and conſume 
the ſubſtance obtained by credit of other men, for their own 
e pleaſure and delicate living, againſt all reaſon, equity and good 
The office of © conſcience.” Be it therefore enacted, That the Lord Cancel of 
unger marival England, or Keeper of the Great Seal, the Lord 7 reaſurer, the Lord 
— de. Preſident, Lord Privy Seal, and other of the King's moſt honourable 
— of Privy Counſel, the Chief Juſtices of either Bench, for the time being, 
9. or three of them at the leaſt, upon every complaint made to them in r i- 


55 tn 8 c; ting, by any parties grieved, ſhall have power and authority by vertue 


Elis. c. 7. of this att to take by their di iſcretions, ſuch orders and directions as well 
with the bodies of ſuch offenders, as with their lands, "tenements, fets, 

annuities, and fled which they have in fee ſimple, fee tail, term 0 

He, term of years, or in the right of their wives, as much as the inte 
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rcd, right and title of the ſaid vffenders ſhall extend to be, and may then 
; lawfully be Weparted with, and to cauſe the ſaid lands, &r. and offices 
rto be appraiſed and ſold, for ſatigfaction and payment of the: ſaid tre- 
The ſtatute of the 13 Eliz. begins with a recital of the former 
act. Foraſmuth as notwithRlanding the ſtatute made agarnſt lantrupts 
In the 24th year-of the reign of our ſivereign lord King Henry VIII. 
thoſe kind of perſons have, and do till increaſe into great and exceſſive 
number, and are like more to do, i ſome better proviſion be not made 
for the repreion of tbem; Be it enafted, That the Lord Chancellor or 
.the Lord Keeper for the time being, upon every complaint made to him 
in writing, againſt ſuch perſon being bankrupt, as is before defined, 
ſhall have full power by commiſſion under the great ſeal, to appoint di. 
creet perſons who fhall take by their diſcretions, ſuch order, &c. with 
the body of fuch perſon, &c. and alſo with his lands, &c. and cauſe 
the ſaid lands, offices, &c. to be appraiſed and fold. | 
This is an explanation of the former act, and changes the jurifdic- 
tion by veſting it in the Lord Chancellor or Lord Keeper only, the 
confidetation of the former act is taken up, and is, as it were, in- 
.corporated into this, the moſt remarkable part is, cauſe the ſaid lands 
and offices, &c. to be appraiſed and ſold ; and notwithſtanding Stone 
and Billinghurft in their reading on theſe acts ſay, that only offices 
of inheritance are within the meaning of theſe words, yet 1 am of 
opinion this conſtruction is contrary to the expreſs words of the 
acts, for terms of years relate directly to offices, not in lands only, 
but all other offices. | * 6 
Is this an office for life ? it certainly is, for an office quam diu fe An office 
bene geſerit, has always been held to be an office for life, and agen e , 
they expreſs it in the Scotch law, it is what a perſon holds auf per .n He for 
vitam aut tulpam, life. 
It has been admitted at the bar, that if the bankrupt ſhould not 
obtain his certificate, that the moment he receives any profits from 
his office, it veſts in his affignees. 
But it is not therefore to be taken for granted, that every thing 
which does not immediately 'veſt in the affignees, is not liable to the 
creditors under a commiſſion of bankruptcy. 


of the aſſets ſtood out in mortgages : The aſſignees would not in law gates, and has 
be intitled to get it in, becauſe the bankrupt has it in auter droit as paidthedebrs, 
executor, and yet if he refuſed, I ſhould certainly be of opinion the —— 


: : : legacies out of 
aſſignees under the commiſſion, notwithſtanding the legal intereſt is — of the 

\ | aſſets, if he 
refuſes.to collect in the reſt, notwithſtanding the aſſignees have not the legal intereſt veſled in them, the court 
Would aſſiſt them to get in the remainder, in the name of the executor. | 


Jil = not 


dingly. 
anticipation ſell the office of the under marſhal of the city of Loon 


fore me, I ſhould certainly have made the ſame order, as Lord Chak. 
_ cellor King did, that the petition ſhould ſtand diſmiſſed.” 10 * 


Juſtice, but only the police of the city of London, and there have been 


2 act, which reſtrain it to ſuch a property, as 4 bankrupt May eee 
withal, becauſe this muſt be done by the leave and interveritlon of 


$ ling them to accept of a ſale. 


bill he thought proper to comply. 


If as officer 


of the army 


—— doubt but he had a power to lay his Hangs N Hy Pays for 


court would 


lay their 
hands upon 
bis pay, for 


the benefit f 


not veſted i in them, might by the aid of this court get in this 


Bonkrajne.. 


of the aſſets in the name of the executor, , and would. direct (REGU 


I think. clearly therefore, that the aſſignees may in this caſe Za 
and that it is not within the ſtatute of Edts.'67 which concerns the 
execution of juſtice, and for this reaſon not like Lowfield's caſe, that 
did plainly concern the execution of juſtice, and if it had cöttie bor 


The office of under marſhal does not concern the execution 6p" 


laid before me ſeveral inſtances of acts of common 90 for the 
fale. of this office. 
Another objection has been ſtarted by reaſon of che dick &f aid: 


, ! 
- 


the lord mayor and court of aldermen. | 
This is only a medium, though to be ſure, I hikes no a to 
make an order on the lord mayor and court of aldermen, mel. 


But what I ſhall direct here, is like the common caſe of re- 
newals of leaſes: I cannot make deans and chapters, Sc. grant 
leaſes, and yet ſuch orders are every day's experience, and the ſame 
likewiſe with regard to lords of manors in capyhold caſe. 

His Lordſhip directed, that the aſſignees of Edward Rickard 
ſhould agree with a perſon to ſell this office, and then propoſe ſuch 
perſon to the lord mayor and court of aldermen as a purchaſer, and 
if they approved of ſuch purchaſer, the bankrupt was to attend the 
lord mayor and court of aldermen, and to ſurrender his office to 
them, to the end the purchaſer might be admitted thereto; and the 
money ariſing from the ſale of the office, was to be applied for the 
benefit of the creditors; and if the bankrupt refuſed to comply with 
this order, his Lordſhip declared he would commit him to the Fleet 


N. B. Lord Chancellor in arguing this caſe, ſaid, that if an office 
in the army ſhould become a bankrupt, he ſhould have no 


the benefit of his creditors. 


I 81 = 1411 


I. Ih, od ei TY . 1c trails il io; 
Deteniber the 22d 1749. This matter came on again. 


: 


1 
„ 1 i, | 


$ 
1 


1. Richardſon a bankrupt. 


T the time of iſſuing of the commiton, Richardſm, as has Caſe 118. 
been before ſtated, was poſſeſſed of the office of under marfhal of The bank- 
the city of London, and had refuſed to ſurrender, or to let the af- "rt being 


ſignees diſpoſe of it, for the benefit of his creditors. por Fa er 
By an, order of the 3d of Auguſt laſt, the aſſignees were to be at Lordr, and 
liberty, to treat for diſpoſing of the office, and after they had agreed * 


; | ; ſurrender, the 
with any perſon, were to propoſe him to the lord mayor and gourt of afignees ob- 


aldermen for their approbation, and if they approved of him, the t#ined an or. 


-- o 


noo. iſpo- 
bankrupt Was ordered to attend them, and ſurrender the ſaid office — — 1 


to the lord, mayor and court of aldermen, to the end that ſuch per- fee B. agrees 
ſon might be admitted to the office in the uſual manner. with the aſ- 


* 


Ex parte Butler and Parnell, the allignees of Edward - 


Mr. Buck, accordingly agreed with the aſſignees for the purchaſe - metal a 
of: the office, at the price of 8507. and on the 17th of Oclober laſtthe office at 
was preſented to the court of lord mayor and aldermen, who ap- 3 
proved af him, and were ready to take the bankrupt's ſurrender, Oar lai 
but he refufing to doit, upon an application to Lord Chancellor, he w* preſented 


at he refu N 
ordered Richardſom to be committed for his contempt, and a warrant 3% mano, * 


. | lord mayor, 
iſſued accordingly, but he thereupon abſconded, and hath kept out &c. who ap- 
of the way ever ſince. proved of 


| : -. ,-» * . hi , d 

It was therefore prayed by the preſent petition, that his Lordſhip 3 N 
would make an order on the court of lord mayor and aldermen to ad- 2 bar krupt's 
mit Mr. Buck, iu the room of Richardſon, to the ſaid office. f*render, bat 


: ; he refuſin 
The court of lord mayor and aldermen did not think they were was — 


juſtified in admitting Buck, without an actual ſurrender of the bank- to be com- 


1 | 92 , LEI ted for hi 
rapt, and therefore the principal end of this application was, that they — — 


miglit be ſafe in doing it, and to ſupply the want of a ſurrender. bath abſcon 


* 


It appeared that a conſtant perſonal attendance was required in this qed <ver fince. 


7 +2997 5405 : The preſent 
office, and that by the rules and cuſtoms of the court of lord mayor Hr on chat 


and aldermen, the perſon who neglects or refuſes to give ſuch at- Lord Chan- 


tendance, may be totally diſmiſſed, and that in conſequence thereof, eee 


the court may admit any perſon they think fit. court of lord 


| 5 E | mayor, Oc. 
to admit B. in the rdom of Richardſon. His Lordſhip ſaid, he could not make an arder- upon the lord mayor, 
c. to admit B. as it was intirely diſcretionary in them, but recommended to the lord mayor, Sc. upon 
the bankrupt's non- attendance, by which his office was forfeited, to diſmiſs him, and admit B. 


Lord Chancellor ſaid, he was in doubt what directions he ſhould pere dhe le. 
give, for he was of opinion, that he could not make an order upon galinterelt of 
the lord mayor and aldermen to admit Mr. B::c&, as it was intirely # cop) bod 
diſcretionary in them who they would admit, and that he could not n 
ſupply the want of a ſurrender here, as in the common caſe of a in another, 


the court can 
order the truſtee to ſurrender, though ce/uigue truſi refuſes. 


4 copy- 


— 
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copyhold, where perhaps the legal intereſt might be in one perſon, 
and the equitable intereſt in another, by which means the court can 
order the truſtee who had the legal intereſt to ſurrender, tho' ceſuigue 
truft refuſes, but here the legal and equitable intereſt are both in 
Richardſon. | 

But to the end · juſtice might be dane to the creditors, he recom. 
.mended it to the lord mayor and aldermen, upon R:chardſon's non-at.. 
tendance by which his office was forfeited and vacated, to diſmiſs 
him, and to admit Buck in his room, upon payment of the 8 50 , 
and the alienation fine to the chamber of London. 


(Gg) What ſhall o2 ſhall not be ſaid to be a 
bankrupt's eſtate. 
October the 2 2th I 746: 


Brown aſſignee of Roger Williams a bankrupt v. Heath- 
cate and Martyn. | 


ide under the divifion, The conſtruction of the ſtatute of 21 Jac. 1. cap. 
19. with reſpect to bankrupt”s poſſeſſion of goods after aſſignment. 


December the 23d 1748. 
Ex parte Richard Flyn and Richard Field merchants. 
Vide under the ſame divifon. 


(Hh) Where there 1s 1 2 foz a bankrupt's 


December the 23d 1 740. 


Ex parte Elizabeth Greenaway. 
Vide under the divifion, Contingent Debts. 


October the 20th 1744. 


Ex parte Groome. 
Vide under the ſame divifion. 
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November the 6th 1745. 


** 


W $7" and atfiers v. Burrows. 


4 ide _ the divi un, Where aſſignees are liable to the ſame equity with 
the bankrupt. 


Jule the 31ſt 1749. 
\ al 6h tal 4 Grey v. Kentiſh. 


Vide title Baron and Feme, w__ the divifien, Rule as to a ; poſſibility if 
the Wife. 


December the 23d 1751. 


Er parte Elizabeth Michell. 
Vide under the diviſion, Contingent Debts, 


i) What is a trading to make @ man a 
_ bankrupf. 


December the 11th 1737. 
Highmore v. NM. ally. 
444 | Pide under the diviſion, Who are hable fo bankruptcy: 


January the 22d 1739. 
Ex parte Carrington. 

Vide under the ſame diviſion. 
December the 24th 1747: 


Ex parte Meymot. 
Vide under the divifion, What is or is not an act of Bankruptcy; 


K k k February 


218 Bankrupt. 


February the 24th 175 2; 
* = Ny aſſignees of Alexander Wilſon £ Plaint; fk 
Bradſhaw, Taylor, and Wilſon,  ——— — Defendants, 


Vide under the diviſion, Rule as to Drawers and Indorfors of Bills, &c, 


Januamy the 224 1 75 2. 


Caſe 119. | wy | 
8 "ig Ex parte Wilſon, and Ex parte Bradſhaw. 
ving taken | | | 
upon them to 7 ORD Chancellor : The clauſe in 5 Geo. 2. relating to dealers as 


b lde — bankers, &c. took it's riſe from that part of the 21 Jac. 1. rela- 


neceſſary for ting to Scriveners, who were more numerous than in latter days; 


on — for bankers have taken upon them to act as Scriveners, and there- 


2. to add ban- fore made it neceſſary for the legiſlature to add Bankers, as being li- 


bers, as being able to commiſſions of bankruptcy. 
liable to com- 


NS Mr. Wilſon being an agent to 26 regiments, will not make him a 
bankruptcy. bankrupt, nor will it exempt him from being one. 
A perſon as It is ſaid, he could be no banker, becauſe he kept no ſhop. 


ting as ban A Sertvener does not keep an open ſhop, and yet as he receives 
—ͤ— money belonging to other people, and places it out on ſecurities, 
one, tho he Which 1s the buſineſs of a Scrivener, he may be a bankrup'. 


ow = 4 Fo be may a perſon acting as banker, though not 2 an open 


His keeping his caſh with Drummond, and paying from 1739. 
to 1751. 30,000 J. a month, in all three millions, is inſiſted to be 


very ſtrong, if not concluſive evidence, that he was no banker 
himſelf. | * 


It is inconceivable that he could lodge ſuch ſums in another per- 
ſon's hands, and have no profit or allowance. 


A commiſſion WES 8 ; 
+ The great point is, Phat here is a doubt upon the evidence, and 


is as much ex if the weight of evidence had been againſt the commiſſion, yet the 


debito juftitie Court will not ſuperſede it, becauſe a commi on of bankruptcy is as 
as a writ, and h Jdeobbito "alas: . K inſt h 
1% iulanes much ex debito juſtiti as a writ, and I know no inſtance where 


where the this court have ſuperſeded a commiſſion, without directing an iſſue, 


court ſuper- unleſs it appears very plainly to be taken out fraudulently, or vexa- 


ſedes it, with- , * 
out directing tiouſſy 


an iſſue, un- Lord Chancellor directed the iſſue to be tried in the court of King's 


leſs it a . 
to — =” Bench in Middleſex, 


out frandu- 
lently or vex- 
atiouſly. 


(K k) Rule 


Bankrupt. 219 


d acts of parliament relating 
to bankrupts. 


April the 2d 1742. 


K) Rule as t 


Ex parte Burchell. 
Vide under the divifion, The Conſtruction of the Repealing Clauſe of the 
tenth of Queen Ann. 


May the 12th 1742. 


Ex parte Lingood. 
Vide under the divifion, Rule as to a Certificate from Commiſſioners to @ 
Judge. 


Movember the 6th 1745. 
Ww alker and others v. Burrows. 


Pride under the divition, Rule as to Aſſignees. 


(L1) Mhat is oz is not an election to abide 


under a commtfſon. 
Cafe r20. 
Abpril the 4th 1739. An — 


refun- 
ding what he 


Ex parte Capot. ener to i: 
v $, al- 
AFTER; a commiſſion of bankruptcy iflued, and two dividends lowed to 
made in conſequence, one of the affignees brought an action make hiselec- 
2 the bankrupt, and laid him in execution for the tefidue of ceed a | os 
the debt, and upon application to the Lord Chancellor, three queſ- againſt he 
tions were made by his Lordſhip. SE bankrupt. 
Firſt, If the creditor was intitled to purſue the perſon of the, d hu 
bankrupt, and yet receive a proportionable benefit under the com- ,,,gqered 
mithon, which he ſaid he thought was by no means to be done, as bankrupts 2s 
the law of bankrupts now ſtands : The old laws conſidered bank- 1 
rupts as fraudulent inſolvents, and they are often called offenders, but the more mo- 


the more modern laws Cave conſidered them as unfortunate inſol- _—— 


and upon theſe ſtatutes have the applications been made, to compel creditors who menny Br 5 cnn 
way, to make their election. : 


Prong vents, 
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vents, and upon theſe ſtatutes, theſe applications have been made to 
the court, which has obliged, creditors who were proceeding | in the 
double way, to make their election. 


The next queſtion was, If he was now at liberty to make his elec. 
tion, or whether he had not made his election by taking the divi- 


dends. 
But upon refunding what he had received as dividerids, His 7 
ſhip gave him leave to make his election. | 
| The third queſtion was, If he upon refunding, and electing to pro- 
ceed againſt the perſon, ſhould have liberty to come in under, the the 
commiſſion and prove his debt, fo as to diſſent from, or aſſent to his 
. certificate. 
The reaſon. ,, Lord Chancellor ſaid, ſeveral ſuch orders were made by Lord Tels, | 
del lache and accordingly ſuch order was made in the -preſent caſe, and he 
elegs to pro} ſaid the reaſon of the court for ſuch order was, to make the remedy 
ceed.at law, . againſt the perſon effectual; for otherwiſe the perſon may, by the 
tal L * 8 reſt of the creditors, be abſolutely diſcharged from the W e 


ſent or diſſent this creditor has elected to take. 
to the bank - 
rupt's certifi- 


28 a December the 23d 1 743. | 


medy againſt 4 #933 © n ian: 
the perſon Ex parte Ward. 


effectual. | 
Vide under the diviſion, Rule as to a Petitioning Creditor. 
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October the 26th 174 5. 


Ex parte Lindſey the bankrupt. os N 


ais. A Petition to be diſcharged from a commitment at the fie of 
one Henkle, who has proved a debt under the commiliipn, _ 

fangnga re Lord Chancellor : The creditor muſt either waiye his proof under 
commiſion «the commiſſion, or make his election to proceed under it, but not- 
bavkrape - — withſtanding he elects to proceed at law, he may ſtill aſſent or diſſent 
ects tg pro. to the certificate. 

ceed at law, 

he may fill It not being clear, whether the debt under the Sun is the 
— — ſame for which the action was brought, his Lordſhip adjourned the 
certificate, petition for want of the proceedings under the commiſſion which 


* . Þ 4 
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Ex, parte 7 4 
Vide under the diviſion, Rule as to a Petitioning Creditor.” 3 
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Auguſt the ↄth 1751: 
Ex parte Dorvilliers: 


Moravia, who has brought an action againſt him, and alſo proved 

a debt of 800/. and upwards under the commiſſion, may make his 
election to continue under the commiſſion, or proceed at law, | 

Moravia alone, being the majority in value of the creditors, choſe 
himſelf aſſignee. | pn 

Lord Chancellor was doubtful whether the circumſtance of chuſing Though a 
himſelf is not making an election to proceed under the commiſſion ; nag Mr 
but on his electing in court to proceed at law, his Lordſhip made an awgnee, be 
order that Moravia ſhould be diſcharged as a creditor under the com- may eleft to 
miſſion, but ſtill allowed to aſſent or diſſent to the bankrupt's cettifi- — + 


cate. the commi(- 
ſion, 


A* application by the petitioner the bankrupt, praying that Moſes Caſe 122, 


(Mm) Rule as to pꝛoſecutions againſt bank- 
rupts fo: felony in not lurrendzing Himſelf. 


Auguſt the 7th 1751. 
Ex parte Wood; in the matter of Comerlan a bankrupt. 


N application to the court that the commiſfioners ſhould admit Caſe 123. 

him a creditor for 21/. upon a note of hand under this com- Thepetitioner 

miſfio), and that the clerk of the commiffion may be ordered to at- AR upen che 
tend at the Oll Bailey with the | 


e proceedings under the commiſſion, commiſſicners 
upon a proſecution againſt the bankrupt for felony, in not ſurrendring 10 — wag 
himſelf according to the directions of the act of parliament of the 5th 27%. upon 
of George the ſecond. | note, and that 
| | theclerk ofthe 
commiſſion may be ordered to attend at the Ol Bailey, with the proceedings upon a proſecution againſt the 
bankrupt for felony, in not ſurrendring himfelf according to the directions of the act of parliament. As the 
petitioner has not yet proved his debt, if not made out to the ſatisfaction of the commiſſioners, it may be re- 
jected; and though ſuch a proſecution may be carried on by a perſon who is vot a creditor, yet by the words 
of the act of parliament, it looks as if the legiſlatare intended there ſhould be a concurrence of the creditors 
under the commiſſion; and as this is a penal law, a court of equity will not lend its aid to ſuch a proſecution, 
by ordering the clerk to attend with the proceedings at the Old Bailey, and therefore would not grant the 


petition. 


The bankrupt is a foreigner, but lived ſeveral years in England, and 
went to Holland before the commiſſion was taken out, and ſtayed there 
til! the 42 days were expired for his ſurrendring himſelf, and about fix 
weeks after the time expired returned to England. 

Lord Chancellor : Though ſuch a proſecution may be carried on by 
a perſon who is not a creditor, yet by the words of the act of par- 
hament it looks as if the legiſlature intended there ſhould be a con- 
Currence of the creditors under the commiſſion. : 

L1I | n 
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: In the preſent caſe the petitioner has not as yet proved any debt, ang 
when he goes before the commiſſioners, if he does not make it out to 
the ſatisfaction of the domi ñobets, he may be rejected, 

Affidavits have been read of the aſſignees and creditors, whoſe debt: 
amounted to 1500//.. and upwards, that they are very well ſatisfied 
with the account he has given them of the ſtate of his affairs, and that 

they believe he could not have made a fuller diſcovery, or diſcloſure of 

his eſtate and effects, if he had appeared at the third fitting of the 
commiſſioners at Guildhall, which is the time appointed for the bank- 
rupt's finiſhing his examination. KJ 

This is a penal law, and a ſevere one, for it reaches to the nie gl 

bankrupt, and therefore a court of equity will not lend its aid to ſuch 

%* proſecution, by ordering the clerk of the commiſſion to attend at the 
Old Bailey with the proceedings under the commiſſion, but the peti- 

tioner muſt go on in ſuch manner as the law preſcribes to prove him 

aua a bankrupt, and a felon within the intent and meaning of the act of 

- +. parliament; and therefore would not grant that part of the, petition, 
which relates to this intended proſecution of Comer/an the bankrupt. 

Where a Lord Maclesfield did in more inſtances than one ſuperſede a commiſ- 

barlaupt did ſion of bankruptcy, where the bankrupt had nat ſurrendered bimſelf 

2 aue Within the 42 days, if there did fot appear to be any intention in the 

time, if there bankrupt of defrauding his creditors by not appearing within the time 

2 — appointed, and where his abſence proceeded rather from an ignorance 


nention Aae of the conſequence, or accident ;. and his Lordſhip took n method 


frauding bis to prevent a proſecution. 
creditors, 


a anon But there is no occaſion to do any thing of that fort ky — as it is not 
ſeveral jnftan- probable the petitioner will be able, upon the circum 


ces, ſuperle- cafe, to ſupport ſuch a proſecution, 


E the com- | oF 

miſſion, in or- 

e N 0 Rule as to contingent creditoꝛs in refpee 
TEN to dividends. | 
when q ” RO October the 20th 1744. 0 


Ex parte Groome. ſi; 


Vide under the diviſion, Contingent Debts. 


December the 23d 1751. 


Ex parte Elizabeth Michell. 
Vide under the ſame di viſion. 


(o o) Rule 
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(oOo) Rule as to mutual debts and credits. 


| January the 22d 1 741. and March the 3iſt 1742. 


Nw parte Henry Lanoy Hunter Eſq; In the matter of 
James Hunter and Loth Specht, bankrupts. 


R. James Hunter and Mr. Loth Specht were partners in trade, Cafe 124. 
1Y 1” and the terms of the articles were, that the ſtock ſhould conſiſt ,, dum 
of 45008. and that this ſum of money ſhould be put in by Hunter of money to 
only, and that he ſhould be intitled to two-thirds of the profit of the one partner on 
trade, and Sperht to the remaining one-third ; but as to the principal 8 
ſam of 4 500 J. the articles provided that it ſhould belong wholly to the fame to 
Hunter. Under theſe reſtrictions the partners entered upon trade, and 2 or: 
more money being wanted to carry it on, James Hunter applied to joint commit. 
his brother Mr. Eanvy Hunter, the petitioner, who in the year 1733 fion is taken 
advanced him, at three different times, upon his note of hand, the * —— 
ſum of 1 5001. at 4 per cent. and afterwards gave a bond for this mo- « creditor vp- 
ney, in Which he was ſingly bound; for Mr. Specht was not then privy on the joint 
to any part of the tranſaction, but agreed afterwards that James Hun- — 
rer ſhould, in his own name, lend this fum to the partnerſhip; and in medistely aud 
the book intitled, The private account of caſh, the partnerſhip ſtock is dee, with 
made debtor to Mr. James Hunter for the 1500/. and intereſt for the, ; 
loan'of this money, at the rate of 4 per cent. to be allowed him out of creditors, bat 
the produce of the partnerſhip trade. | — 2 
Mr. James Hunter having in his poſſeſſion for ſafe cuſtody twenty - title, asſtand- 
five South Sea bonds, and eight Eaſt India bonds, which were the peti- ing in — 
15 ris pmperty;1did; without his knowledge upon the ſecurity of the Paw 0% mat 
everal bonds borrow of the bank of England in November 173 5. has paid the 
30001, and afterwards lent that ſum too at the like intereſt to the — ” - 
partnerſhip trade, and made an entry in the ſame manner with the — _ 
ſormer made in the private caſh book. 
Mr. James Hunter and Mr. Specht having become bankrupts in 
July laſt, a joint commiſſion of bankruptcy iflued againſt them as 
partners, and they were declared bankrupts, and Samuel Nicboſſon 
choſen affignee, | | 
The petitioner applied to the commiſſioners to be admitted a cre- 
ditor for the two ſums of 15007. and 3000/. on the bankrupts joint 
eſtate, who refuſed to admit him to prove the ſame; and therefore 
prays that his Lordſhip would order that the petitioner ſhould be ad- 
mitted a creditor upon the joint eſtate for the ſeveral demands; and in 
caſe the court ſhould not think fit to admit the petitioner a creditor 
for the ſeveral debts under the partnerſhip eſtate, that then he might 
be admitted a creditor for the ſame, upon the reſpective ſeparate eſtate 
of James Hunter, | 
I intitle the petitioner to come upon the joint eſtate, it was ſug- 
geſted that though the money was borrowed by one of the n 
4 an 
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of Specht, the whole principal of the 4 500/. was to go to the executor 


Bankrupt. 
and ſecurity given by him only, yet as it came to the uſe of the patt.. 
nerſhip, that he ought to be admitted to come in as a creditor — 
artnerſhip. 
, Lord Chancelbr My opinion is, that the petition ought to be dif. 
miſſed, but without prejudice to the petitioner's bringing a bill, if hg 
ſhould think proper, to have the benefit of the ſame matter which he 
now inſiſts on. 

It has been contended on the part of the petition, that the money 
in queſtion was jointly lent to the partners; but that is expreſly con- 
tradicted by their own affidavits, for they admit particularly the 1 500/, 
to be lent to James Hunter with an intention that he ſhould apply the 


fame for the benefit of the partnerſhip ; the conſequence. of this is, 


that here are plainly two contracts, one as between Henry | Lany 
Hunter, and James Hunter, the other as between James and his 


rtner. | | 
15 this is the caſe, there is no ground for the petitioner's 
in as an immediate creditor for this money upon the partnerſhip ei- 
tate; but then it has been ſaid that by a circuity the petitioner may 
have the ſame kind of relief; for if the money which was advanced 
by Henry to James was lent by James to the rſhip eſtate, then 
as James might have come in as a creditor for this ſum upon that 
eſtate, the petitioner will be intitled to ſtand in the place of Fames, 
and to have the ſame remedy as he would have han. 

But 1 do not know any determination of the court which has gone 
fo far in a caſe of this nature. Mr. Murray has put this matter in an- 
other way; he ſays that there is no occafion for the petitionet to make 
uſe of a circuity in this caſe, but that he ought to be let in * 11 
upon the partnerſhip eſtate, becauſe Specht had no intereſt in the ca- 
pital, for by the articles, if James ſhould happen to die during the life 


of James. | "Pp 
But it would be going too far to ſay, that any ſecret agreement which 
rtners enter into between themſelves, can hinder thoſe that imme 


diately truſt the partnerſhip eſtate from having their compleat fatis- 


faction out of it. IL 

The only method therefore wherein the petitioner can have his fa- 
tisfaction out of the partnerſhip eſtate, is by way of circuity by ſtand- 
ing in the place of James. | 

Conſider what great inconvenienetes would follow, in caſe this doc- 
trine ſhould prevail. In the firſt place, thoſe that are plainly creditors 
upon the partnerſhip eſtate, muſt be at liberty to controvert whether the 
fact is as ſtated by the articles, that the whole 4 500/. was brought 
into the partnerſhip eſtate by Hunter only; in the next place, ſuppoſing 
this was the fact, yet, in reſpect of ſtrangers, the money muſt be con- 
fidered as brought into the partnerſhip eſtate by both. 

For theſe reaſons his Lordſhip faid he would not determine this 
matter in favour of Mr. Henry Lancy Hunter, upon a petition, but 
would have him to bring a bill for this purpoſe, if he ſhould be ſo ad- 


viſed, 


Bankrupt: 2.25 

Upon which the Attorney general, who way conpfel for the peti- 
tioner;” ſaid, that in Lavington v. Paul, before Lord Tait, to the 
beſt of his remembrance it was determined that in caſes of this nature 
the party might be allowed to have his ſatisſaction out of the partner- 
ſhip eſtate, The petition upon this was ordered to Rand over to ſearch. 
for precedents, + nd en Sog £3. te 35; 2 

Upon the 31ſt of March 1742. the petition came on again. 

Mr. Attorney general, who was counſel for the petitioner, conſi- Whole ons 
dered him as ſtanding in the place of the bankrupt, and as the part- 1 
nerſhip was increaſed by the money lent by Mr. James Hunter, he bey from the 
ſaw no reaſon why-one partner might not be a debtor to another, and uv, 
in ſupport of this argument he cited a caſe, ex parte Drake, December ſhare 3 
tbe 201 173 5. before Lord Talbot, where there were two partners, ad to. be o. 

„ ther has a right 
and one bad taken out more money from the partnerſhip flock than his ſtare io come ug 
amounted to, and therefore became a debter for ſo much; and my Lord the ſeparate 
Talbot ws of opinion, that the partnerſhip creditor bad a right to came ***< of that 
upon the ſeparate eftate of the partner who was ſo indebted. OG 

Mr. Murray cited a caſe ex parte Gilbert Brown, the 4th of March Two partners 

1725. Mere two partners agreed to borrow a ſum of money for the uſe of *3<* te bor- 
the partnerſhip, but ane f them only gave a bond for ſecuring the pay- — 5 yg 
ment, and the other wasa witneſs to it; this money was afterwards entered one only gives 
in the caſh book of the partnerſhip, a joint commiſſion taken cut againſt i; n — —.— - 
them, and the obligee denied by the commiſſioners to be admitted a credt- a witneſs to it, 
tar; but Lord King on his petition was of opinion that be ought to be ad- the money at- 
mitted, and directed accordingly. . 
So in the preſent caſe, the partnerſhip being in want of money, one caſh book of 
of the partners borrows it, and gives a ſeparate bond indeed for it, but Þ* Pariver- 
ſtill the money came to the uſe of the partnerſhip ; then the queſtion „ 
will be, whether the obligee ſhall be admitted to come in as a creditor ken out. cb!i- 
vpon the joint commiſſion ? But ſuppoſe your Lordſhip ſhould be 8** des 
of opinion that the obligee cannot come in upon tae joint eſtate, I a creditor. 
would ſubmit it to you that he can clearly come in as a creditor upon 
the ſeparate eſtate of James Hunter, for if there had been no bauk- 
ruptcy the partners could not have made a dividend of the joint ſtock, 
till this money, which James Hunter lent to the partnerſhip, had been 
hrit taken out of it. 

Joint creditors have no right to any thing but what is properly the 
joint eſtate, and if this money had not been lent, the partnerſhip fund 
would have been 4 500/. leſs than it is now; and it would be an ex- 
treme hard caſe, where there has been ſuch a large increaſe of the ſund 
by the means of a third perſon, if he ſhould not be allowed to come 
m as a creditor. The rules eſtabliſhed in this court in relation to 
bankruptcies are not founded upon the acts of parliament, merely, 
but upon equitable conſtructions; and to lay it down for a rule, that 
nothing ſhall intitle a perſon to come in as a creditor upon the joint 
eſtate, but where partners are jointly bound, notwithſtanding the 
money has been applied to the uſe of the partnerſhip, is not a very 
equitable ne. | | 
Mr. Brown e contra. 


M m m There 


# 
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There is no foundation for the petitioner to be admitted a eredi- 
tor on the partnerſhip account, as this is a diſpute rn two ſets of 
contending creditors, 

No doubt but payment of money may raiſe a confining, and 
make it a debt, and ſo vice ver ſ it may not raile a conſideration ; but 
it is pretended that at the time this money was advanced, Mr, Henr 
Lanoy Hunter knew the partnerſhip would be liable to anſwer it to 
him; it appears from his owt} evidence that he lent it merely upon 
the credit of his brother Mr. James Hunter, and if it ſhould extend 
further, it would be attended with great inconveniencies. +! ,,.. 

The open and publick books do not mention it as a loan; it is only 
a private caſh account, which they might have ſunk if they, pleaſed, 
as it was intended for their private uſe only, Now creditors. would 
never be ſafe, if near relations of bankrupts, as in this caſe,, may ſet. 
up a demand or not againſt the partnerſhip, juſt as the event turns out, 
vun. whether the ſeparate eſtate or the joint eſtate of the obligees will 
anſwer beſt, Could Mr. Lanoy Hunter, who tent this money, have 
brought an action againſt Mr. Specht the other PRs dE pprehend 
clearly he could not. 

The next conſideration is, whether the petitioner has any right to 
ſtand im the place of James Hunter, and by that means be intitled to 
recover this money before the Joivt Rock is divided? _ - + 3 T1011 

J will not diſpute the petitioner's right, if the bankrupt: had any, 
and therefore conſider it merely as the bankrupt's caſe; and ſuppoſing 
there were no ſeparate creditors, then the whole fund in the twlhplace 
muſt go to ſatisfy the partnerſhip creditors ; and the want 5 — 
is any ſurplus, is intitled to that only. 

Lord Chancellor : I/. queſtion, Whether the petitioner is intitled to 
come in as a creditor, upon the joint eſtate of the bankrupts imme- 
diately, and directly with the reſt of the partnerſhip creditors ? 

2d queftzon. Suppoſing he is not immediately and directly intitled, 
whether he is not intitled to come in by a eircuity, which this court 
allows, as ſtanding in the place of James Hunter, who has 70 the 
money to the uſe of the partnerſhip trade ? 

The firſt queſtion ought to be confidered in the firſt olace, becauſe 
if the petitioner is immediately intitled, then there is no occaſion io 
have recourſe to the circuity. 


But I am of opinion that he is not immediately and directly intitled, 


and the evidence upon his own affidavits rather turn againſt him, for 


a man muſt be a creditor by force of ſome contract, either expreſs ot 

implied : as where goods are delivered, though no expreſs contract, 
the law implies one, and an afſumpfit + will lie; but according to the 
account Mr. Specht, the other partner, gives of this tranſaction, Mr. 
Lanoy Hunter had neither an expreſs nor implied contract with the 
partnerſhip. 

Mr. Specht agreeing that James Hunter ſhould, in his own name, 
lend this money to the partnerſhip, explains in what manner Specht 


meant to borrow money for the uſe of the partnerſhip, and does by 
2 Fo 


Bankrupt.” 


do means prove that he intended che partnerſhip fund ſhould be a ſe- 


cority to the petitioner. 

It is very true there might have been a loan to the partnerſniß nut 
withſtanding the notes were given by one of them only, and if the 
contract had been originally between the petitioner and both the 
partners, though the bond is executed by one only, yet it would be 
conſidered as x collateral feentity, and both of them would have 
been lizble notwithſtanding. | 

Upon the whole of the queſtion, James Hunter only appears to 
have lent the 15007. to the partnerſhip, and the petitioner does not 
ſeem ſo much as to have it in his thoughts. 


As to the 20007. borrowed of the bank _—_ the ſecurity of the 
South Sea ſtock, and Eaft India bonds, which were the property of 
the petitioner ; Mr. Juntes Hunter, by a mifapplication and abuſe of 
his truſt, has procured this money, and lent it upon the fame terme, 
and in the fame manner as he did the 1500 J. to the partnerſhip 
trade, as appears by the private cafh account. 

Now in that book, James Hunter is made debtor on one ſide, and 


per contra creditor, and therefore I cannot call it the account of any 
other perſon, 


So that upon the firſt point, I am clearly of opinion, that the Pe 
titioner cannot be directly and immediately intitled. 

As to the ſecond queſtion, his coming in by way of circuity, I 

own formerly I was very doubtful, but now I of am opinion, that 
Mr. Henry Lancy Hunter is this way intitled. 
The principal obſcurity in this caſe has ariſen from his counſel's 
inſiſting, that the petitioner ought to ſtand in the place of James 
Hunter, who is one of the bankrupts; for by this means they have 
confined/it merely to the ſeveral lights in which he ſtands. 

Now it is certain, James Hunter himſelf can have no ſatisfaction 
but out of the ſurplus which ſhall remain after the joint creditors are 
paid; but as between different ſorts of creditors, it is otherwiſe. 

The truth of the thing is this, Henry Lanoy Hunter being a ſepa- 
rate creditor to James Hunter, is intitled to 3 his ſatisfaction out 
of every thing which can be conſidered as the ſeparate eſtate of James, 
and therefore the rules which the court go by, with regard to the 


diſtribution of bankrupts effects, will be a material conſideration in 
this caſe. 
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Joint creditors, where there are no ſeparate, may exhauſt both the Joint credi- 


Joint and ſeparate eſtate, till their debts are paid, and the bankrupt 


ors, where 
there are no 


will not be intitled to a ſhilling tilt the joint creditors are fully ſatiſ- ſeparate, may 
hed; but where there are feparate as well as joint creditors, tho* as I exbautt both 


ſaid before, in the caſe of the bankrupts, the ſeparate eſtate (halt be 


the joint and 
ſeparate eſtate, 


equally applied; ; yet as between joint and ſeparate creditors it is other- but where 


wiſe, for the joint eſtate ſhall be applied to the ſatisfaction of the 


joint, and the ſeparate eſtate to the ſatisfaction of the ſeparate 
creditors. KT 


there are both 
joint and ſe- 
parate credi- 
tors, the joint 
eſtate ſhall be 


| wpplices i to the cnidettion of the Joint, and the ſeparate eſtate, to the ſatisfaQtion of che ſeparate creditors. 


Suppoſe 
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Suppoſe a joint commiſſion againſt two partners, and a- ſeparate 
commiſiion likewiſe, and the aſſignees under the joint, poſſeſs them. 
ſelves of any ſpecifick part, the bankrupts themſelves could not take 
away this ſpecifick part, tho they had a diſtinct and a joint property 
in it, yet it is every day's experience, that the aſſignees under the 
ſeparate commiſſion may do it, upon application to this court. 
Suppoſe theſe partners had never become bankrupt to the end of 
the parnerſhip, and they had ſettled accounts, muſt not the demand 
Mr. James Hunter had upon the partnerſhip be taken out, before a 
diviſion could be made of it. 
If there bez This ſhews clearly, that Mr. James Hunter was a creditor upon the 
ſeparateeſtate, joint ſtock, then it follows that the creditors of his ſeparate eſtate 
tne joint cre- have a right to this in the firſt place; indeed if there ſhould be any 
— = * ſurplus of the ſeparate eſtate, after this money is paid, the joint credi- 
for a bank. tors will be intitled to it. H 
rupt has no And this determination is according to the rule of the court, in 


i. an. regard to the diſtribution of bankrupts effects, upon a view of the 


thing till they a . 
are fully ſatii· different rights of creditors. 


fied, 
November the 4th 1 743. 
Bromely and others, creditors of Sir Stephen Evance, Plaintiffs, 
Goodere, ſurviving aſſignee of Sir Stephen Evance, and 4 
others, | 5 Defendants. 
Vide under the diviſion, Rule as to the Certificate of a Bankrupt. 
October the 20th 1744. 
Ex parte Groome. 
Vide under the diviſion, Contingent Debts. 
ane the 8th 1748. 
Caſe 125. 7 74 
2 —— Ex parte Deeze. 
he is paid the : 
price of pack R. Norton Nicholls a merchant, borrowed of the petitioner the 
ing, and if he 


3 ſum of 500 J. for which he gave a note of hand, afterwards he 
debt due to ſent the petitioner, who was a packer, ſix bales of cloth to pack and 
on from the preſs; ſome time after Nicholls paid off a part of the 500 J. and inte- 
ame perſon, , 65 f 

the goods ſhall tereſt for the remainder, and then aſked the petitioner if he would 
not be. taken have the whole paid off, which the petitioner declined, and then the 
mn — Wn, old note was delivered up, and a new one given for the remainder : 
whole, not- Before the remainder was paid, and before the 6 bales were taken 
es Wi out of the petitioner's cuſtody, Nicholls became a bankrupt, and it 
bees was agreed between the petitioner, and the aſſignees of Nicholls under 


bankrupt, 3 the 
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the commiſſion, that it ſhould. be determined in a ſummary way, 

upon a petition to Lord Chancellor, whether the petitioner could retain 

-the 6 bales till his whole debt was ſatisfied. 120 ; 

N. B. There were-no goods in the hands of the petitioner, when 

he firſt lent the money, . nor had there been dealings between 

them for. many years. | 

It alſo ane there was at the time of the bankruptcy '19/. due 

to Deeze for the packing and preſſing theſe bales, and there was due 

from Deeze to Nicholls near that ſum for wine. 1 

Lord - Chancellor : I am of opinion that under the circumſtances of 

the preſent caſe, the aſſignees have not a right to take thoſe goods from 

the petitioner, without making him a ſatisfaction for his whole debt. 
Nothwithſtanding the rules of law as to bankrupts reduce all cre- 

ditors to an equality, yet it is hard where a man has a debt due 

from a bankrupt, and has at the ſame time goods of a bankrupt in 

his hands, which cannot be got from him without the aſſiſtance of 

law or equity, that the aſſignees ſhould take them from him without 

ſatisfying the whole debt. | | Waal) 42 
And therefore the clauſe in the act of parliament of the 5 Geo. 2. There have 
relating to mutual credit, has received a very liberal conſtruction, and been m 
there have been many caſes which that clauſe has been extended 8 
where an action of account would not lie, nor could this court upon the 28 of 

a bill decree an account. wrong ro- 
The queſtion then will be, whether there is any ſpecifick lien on tu edit bas 
thoſe goods in the petitioner's hands, either by expreſs contract, or been exend- 


from the nature of the dealing; if not, whether there is any mutual ent. 


Re ther an action 
credit and account. of account 


To be ſure packers may retain goods till they are paid the price would lie, nor 
and labour of packing, and ſo other trades may retain in the like _ — 
manner, therefore theſe goods were in the pctitioner's hands in the one. 

nature of a pledge for ſome part of his debt, that is, the price of the 

packing; and what right has a court of equity to ſay, that if he has 

another debt due to him from the fame perſon, that the goods ſhall 

be taken from him without having the whole paid 2 

In the caſe of Demainbray v. Metcalfe, before Lord Cœteper, 2 Fern. 

691. he ſaid, he looked upon it as an account current between the 

pawner and pawnee, the preſent caſe I think is ſtronger, for here the 

NN undoubtedly a pledge in the petitioner's hands for part of 

ebt. 55 

It is very hard to ſay mutual credit ſhould be confined to pecu- Mutual credit 
niary demands, and that if a man has goods in his hands, belonging © not confined 
to a debtor of his, which cannot be got from him without an action A 
at law, or bill in equity, that it ſhould not be conſidered as mutual but if a man 
credit; and Lord Cœuper's opinion plainly favours that conſtruction, 8 
for he looked upon the jewels pawned, and notes given, as an account longing to a 
current between them. debtor, it ſhall 
And here, though, if there had been no bankruptcy, in an action 13 
for theſe goods, the debt could not have been ſet off, yet as the clauſe 

of mutual credit has been extended, I think it may come within that 

; Nnn rule, 
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rule, eſpecially as here is an account between them, on the ene 
Aide 19 J. due for packing, &c. on the other ſide much n d 
ſame ſum due to the bankrupt s eſtate for wine. bt ne edo 8 


Movember the 2 «th 1 749. 2 
Bumm d. Hide. 


Hide under the diviſion, Rule as to Drawers and Bae 108 Bill 11. 
Exchange. | 


Ex parte Charles Preſcot : In the matter ef -Preſcet a 
| bankrupt, and brother to the petitioner. | 


«Caſe 126. HE petitioner a creditor for two debts, one of 100 7. and th 
The peti- other of 10 J. and at the ſame time a debtor upon bond 
roncra cre to the bankrupt for 340 J. payable on the 4th of March 1756. wich 


bankerupt for lawful intereſt, ere to the court, that he may be at liberty to ſet 
100 J. and off his demand of 110 J. as far as it will go againſt the intereſt and 
2 3 principal due on the bond, and not be obliged to prove Bis Abt un- 
upon bond for der the commiſſion, and take a dividend only upon it. 


ol. payable 
4 heath of March 1756. with lawful intereſt, applies that he may ſet off his demand of 1 TY ain the 
principal and intereſt due on the bond as far as it will go, and not be obliged to prove his debt under the com- 
miſſion, and take a dividend upon it only. Though this is not in ſtrictneſs a mutual debt, yet it is a mutual 
.credit, for the bankrupt gives a credit to the petitioner in conſideration of the bond, though payable at a fu- 
ture day, and he gives the. credit for the debt the bankrupt owes him upon, ſimple contract, and therefore within 


the equity of the 5 Geo. 2. An account directed to. be taken between the. petitioner and the n an he 
tballance only to os paid to the aſſignees. 


Lord Chancellor : No caſe has "bz cited to me, * on one dls 
or the other, and therefore I muſt make a precedent, and deteraning 
it on the rules of equity. 

The time of payment on the bond is not yet come, and 2 
the condition of it not broken, as there is no debt that can be reco- 
vered upon it till the 4th of March 1756. 

The petitioner inſiſts he is not to be compelled to come in as 
other creditors to prove the debt of 110/. as he pays intereſt now 
upon the bond, and in 1756. muſt pay the principal, but that he has 
a right to ſet off, and therefore prays the 1107. may be deducted out 
of the principal and intereſt of the bond, and Grands this right on the 
clauſe in the 5 Geo. 2. relating to- mutual credit. 

Ihe words, of that clauſe are, That where it ſhall. appear to the 
e commiſſioners, that there hath been mutual credit given by the. 
“ bankrupt, and any other perſon, or mutual debts between the 
«© bankrupt and any other perſon, a at any time before ſuch perſon be- 
% came a bankrupt, the commiſſioners, or the aſſignees of ſuch 
«© bankrupt's eſtate ſhall ſtate the account between Wes and 2 


« 4ebt-miay be ſet againſt another; and what ſhall appear to be due 
n either ſide, on the balance of ſuch account, and on ſetting ſuch 
« debts againſt one another, and no more, ſhall be claimed or paid 


s on either ſide reſpectively.” 

It has been objected by the counſel againſt the petitioner, that this 
is not a caſe of mutual debts, becauſe the act means debts actually due; 
and here one debt is due, and the other not due, and therefore they are 
not properly mutual debts. 


Before the making of this act, if a perſon was a creditor, he was 


obliged to prove his debt under the commiſſion, and receive perhaps 
a-dividend only of 25. 6d. in the pound from the bankrupt's eſtate, 
and at the ſame time pay the whole to the aſſignee of what he owed 
to the bankrupt ; to remedy this very great inconvenience and hard- 
ſhip the act was made. 

It is very true, as Mr. Clarke ſays, that the 5th of Geo. 2. being a 
poſterior act, muſt be conſtrued with a reference to the 7th of Geo. 1. 
cap. 31. and both acts conſidered together. 

Taking it upon this foundation, what will be the reſult? 


Suppoſe for inſtance there had been a bond from the bankrupt to 


A. payable at a future day, and a debt owing from A. on ſimple 
contract to the bankrupt for a leſs ſum, the account between A. and 


the bankrupt ſhall firſt of all be ſtated, and one debt ſet againſt the 
other, and A. ſhall'be intitled to a proportionable dividend of ſuch 


bankrupt's eſtate, pro ratd with the other creditors, ' diſcounting the 
bond payable at a future time, after the rate of 5. per cent. for what 


© he ſhall ſo receive, to be computed from the actual payment there- 


<.of,-to the time ſuch debt ſhould or would have become payable in 
and by ſuch bond.” Theſe are the words at the concluſion of the 
clauſe in, the ſtatute of the 7th of Geo. 1. relating to creditors whoſe 
debts are payable at a future day. 

Conſider it then the other way, where A. is a debtor to the bank- 


rupt by bond payable at a future day, and a creditor upon his eſtate 


by ſimple contract for a leſs ſum, would it be juſt and equitable that 
he ſhould be obliged to prove his debt under the commiſſion, and re- 
ceive perhaps 1 s. only in the pound, and yet when his bond becomes 


due, which in ſome inſtances might be in three months only, pay 


the whole debt, principal and intereſt, to the aſſignee under the 
commiſſion? 


This may indeed in ſtrictneſs be ſaid not to be a mutual debt, but 


is it not a mutual credit? | 
The bankrupt gives a credit to the petitioner in conſideration of this 
bond,” though payable at a future day ; and the petitioner gives the 


bankrupt credit for the debt he owes the petitioner upon ſimple con- 
tract; and therefore I think this caſe is within the equity of the 5th 


of George T's 

"Therefore upon the petitioner's agreeing to pay the balance forth- 
with to the aſſignees, which the act of parliament requires, let it be 
referred to the commiſſioners to take the account between him and 
the bankrupt, and let what ſhall be found due from the — Peg 


23T-. 


232 Bankrupt. 


the time of the bankruptcy, be deducted out of what ſhall be due on 
the petitioner's bond for principal and intereſt, and the balance only 
be paid by the petitioner to the allignees. 


| Auguſt the gth 1754. 


be, Ex parte Dumas; in the matter of Peter Bartholom:y 


Jullian, a bankrupt. 


2 aſe pu TE petitioners, who were merchants and co-partners at Paris 
* had dealings with John Jullian the father, and the bankrupt 
2 his ſon, who were merchants in London, and co- partners. 
bills of ex- 5 | 
change on Jullian and ſon for 1115/. and undertook to make remittances to pay the ſame, and at the ſame 
time acquainted them that thefe bills were for the proper account of the petitioner's houſe at Cadiz, and defired 
the Jullians would keep a diltin& account, and diſtinguiſh ſuch new account by the letter G. being the initial 
letter of the firſt partner's name at Cadiz, Bills drawn on Vannect and Company in London to the amount of 
1146/. 115. 119. remitted accordingly. The 7ullians by letter acknowledge the receipt thereof, and promiſe 
the petitioners to give credit in the account G. 7all/ian the father died the 25th of February laſt. The day 
before the ſon ſtepped payment, he got two of theſe remittances diſcounted for 566/. 115. 114. On the 2th 
of March a commiſſion of bankruptcy iſſued againſt Jullian the fon. The application was, that the aſlignees 
may be directed to deliver to petitioners the ſeveral bills of 11 46/7. 115. 114. or pay the fall value. 

Lord Chancellor of opinion the ſpecifick bills amounting to 580. ought to be delivered by the aſſignees of 
Jullian to the petitioners. As to thoſe which were diſcounted, the petitioners waived their claim. 


The petitioners drew ſeveral bills of exchange in December laſt on 
Jullian and his ſon, amounting to 11154. and undertook to make re- 
mittances in order to pay the ſaid bills, and at the fame time ac- 
quainted them that theſe bills were intended for the proper and par- 
ticular account of the petitioners houſe at Cadiz, and defired them to 
,open a new account for theſe bills in their books, and to Keep the 
ſame ſeparate and diſtin& from their own, and to diſtinguiſh ſuch 
new account by the mark or letter G. being the initial letter of the 
name of the firſt of the partners, who have the management or direc- 
tion of the houſe at Cadiz. | 

The petitioners did accordingly remit to Julian and his ſon ſeveral 
bills drawn on Yanneck and Company, and on the other merchants in 
London, amounting in the whole to the ſum of 1146/7. 115. 119. 

Jullian the father and his ſon, in a letter to the petitioners, acknow- 
ledge the receipt of the ſeveral bills, and exprefly promiſe to give 
the petitioners credit in their new account G. | 

On the 25th of February laſt Jullian the father died. 

On the 27th of February, the very day the creditors of the Julians 
met, a reſolution had been taken by Peter the ſon to ſtop payment, 
and which he did accordingly. The next day he ventured to get two 
of theſe remittances diſcounted, one for 300. and another for 266 /. 
I1s. 114. making together 566/. 115. 114. 

On the 2oth of March a commiſſion of bankruptcy was awarded, 
and iflued againſt Peter Jullian; and James Godin and Francis Duval 
of London, merchants, were choſen aſſignees. 

The pctitioners infiſt the faid bills were not liable to be applied or 
.converied by Jobn Fullian and his ſon to any other uſe, or on any 


other 


1 


: 
. © . 
* 
a 1 
* 
* 
* 


HB 
other account, than as the petitioners. had directed and charged; that 
the ſeveral bills. now / remain in the hands of the aſſignees, or if the 
bills or any part have been applied to any other uſe, ſuch procecding 
was not only a groſs fraud, but abſolutely illegal. | 

They pray therefore that the aſſignees may be ordered to deliver to 
the petitioners the ſeveral bills, amounting together to the ſum of 
1146“. 11s. 1 14. and in caſe it ſhall appear, that A the bills 
have been received either by the ſaid Jullian and his before the 
father's death, or by Peter the ſon ſince his father's death, or by the 
aſſignees fince Peter's bankruptcy, that in ſuch caſe the aſſignees may 
pay to the petitioners the full value of ſuch bills. | 

The counſel for the petitioners inſiſted the bills ought to be appro- 
priated to the particular purpoſe mentioned in the letter of the peti- 
tioners to the Jullians, and that while the bills are in being, they 
belong to the petitioners, and they have a ſpecifick lien upon them 
wherever they are ; but as to thoſe which were diſcounted, as money 
has no ear mark, they waived their claim in that reſpect. 

The counſel for the aflignees relied on the bankrupt's affidavit, 'in 
which he denied that Dumas and Company did acquaint him or his 
father, by any letter whatſoever, that theſe bills were intended for the 
proper and peculiar account of Dumas and Company's houſe at Cadiz, 
and infiſted that all bills are confidered as caſh, and that merchants 
have credit for them as ſuch, and that the uſual and common courſe 
of trade and buſineſs amongſt merchants is, that whenever they re- 
ceive any bills from their correſpondents abroad, the ſame are blended 
with their general ſtock, ſo as to anſwer their daily payments, and 
that it appears by the bankrupt's affidavit, that he and his father fre- 
quently paid ſeveral ſums to the order of one correſpondent in bills, 
or in money received for the diſcount of bills of other correſpondents; 
and therefore theſe bills ought to be conſidered as the general credit of 
the Jullians, and muſt be brought into the general account. 

N. B. The bankrupt admitted the receipt of the ſeveral bills, and 
that the petitioners by the letter that incloſed ſuch bills defired they 
might be carried to a new account to be intitled G. and that fince his 
father's death he did open ſuch account G. and placed the ſame 
thereto accordingly. 

Tord Chancellor : The preſent is a very plain caſe to give the peti- 
tioners a title to thoſe bills which remain in ſpecie unnegotiated. 

It has been truly ſaid this is a queſtion of great conſequence to the 
trade of the city of London ; but then it is of a much greater weight 
in another reſpe&, that the property of one man may not be diſſi pated 
to anſwer the debts of other men. 

' Theprincipal view I do admit under all commiſſions of bankrupts The rule of 

is, to put creditors as near as may be on a level, but that muſt be done — — 
only with regard to the bankrupt's own eſtate, for if the matters in bankruptey 

| Queſtion are not relative to his eſtate in law or equity, eſpecially in extend only to 
equity, the court will be of opinion that the perſons who have either e cate, 
the legal intereſt in any thing, or a choſe in action, which is an equit- matters which 
able intereſt, ſhall be intitled to it, and aſſignees in theſe. caſes muſt *renotrelative 


to his eſtate in 


Ooo ſtand law or equity. 
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ſtand exactly in the ſame ſituation with the bankrupt himſelf, or other. 
wiſe commiſſions of bankruptcy would be an intolerable grievance, 
. Suppoſe the petitioners had conſigned over goods to Jullian as their 
factor conti- factor, and he had ſold them, and turned them into money, the prin- 
_ * cipal then could only have come in as a general creditor under the 
his hands at commiſſion; but if the goods had continued in ſpecie, and had been 
the time of his found in Jullian's hands at the time of his bankruptcy, it would have 
bankruptcy, been otherwiſe, and has been ſo determined in ſeveral caſes; and 
the principal is 4 ; 
intitled to even Contrary to the expreſs words of the ſtatute of the 21 Jac, 1. 
them, and not factors have been excepted out of it for the fake of trade and mer- 
the creditors at . 5 
large. Chandize. ; ; 8 
Where goods The court of Common Pleas in a caſe, the name of which I do not 
ſo conſigned remember, determined that notwithſtanding the goods ſo conſigned 
5 = tomy were ſold, yet as the factor took notes inſtead of money for them, that 
took notes in. the principal was intitled to the notes, and not the creditors at large. 
ſtead of mo- "The letter G. appears to be the initial letter of the firſt partner's 


cipal N name at the houſe at Cadiz. | 

to the notes. Theſe bills I conſider as appropriated to a particular purpoſe, and 
intended to anſwer and reimburſe the Jullians what they ſhould pay 
on this ſpecial account, for by being indorſed they could negotiate and 
diſcount them; 580/. appears to be the amount of the bills left in 
| = | | 
. Upon all theſe circumſtances, it would be the hardeſt thing in the 
world to ſay theſe bills ſhould go to the creditors at large, and there- 
fore on the whole I am clearly of opinion that the ſpecifick bills, 
amounting to 580 J. muſt be delivered up by the aſſignees of Jullian 
to the petitioners Dumas and Company, or to ſuch perſons as they 
impower to receive them, and order accordingly, 


Auguſt the 10th 17 54. 
Ex parte Shank and others. 


Caſe 128. Perſon who had repaired a ſhip belonging to a bankrupt, inſiſted 
x is ws he had a ſpecifick lien on the ſhip for the repairs, and was 
repairs a ſhip not Obliged to prove it as a debt under the commiſſion. 
has no ſpecikc It appeared after the ſhip had been ſo repaired, the. workman de- 
beer Livered it to the bankrupt who employed him, and therefore Lord 
bankrupt; if Chancellor was of opinion he had no pretence, under the general law 
Ne 4 the realm, to retain till he is paid, becauſe it is out of his poſſeſſion; 
bet”; plc «>. and though the law of Holland gives a perſon who repairs a houſe or 
on a voyaze, ſhip a ſpecifick lien, there is no ſuch law in England, and conſe- 
Ae quently he muſt account to the aſſignees for 10114. the money ariſing 
wife, from the ale of this ſhip, which is admitted to be in his hands, and 

mult come under the commiſſion for the debt due to him for repairs, 
and ordered accordingly. 
If the ſhip had been repaired in a foreign port, while out upon 


a voyage, it would have been otherwiſe ; but being repaired at home, 
2 it 


Bankrupt. 235 
+ fills exactly within the caſe of Stevens v. Sole, before Lord Talbot. 
Vide this caſe ſtated in the cauſe of Ryall and Rollt, Fan. 27. 1749. 


Auguſt the 12th 1754. 


Ex parte Ockenden in the matter of Robert Mathews, 
a bankrupt. 235 


HIS petition came on upon the Saturday before, and was ad- Caſe 129. 

journcd till to-day for further conſideration, | 

Robert Mathews, a flour factor in 1752. employed the petitioner as 1 res 1an 
his miller, who had confiderable dealings with Mathews in grinding a commillion 
of corn for him, on which account he was generally indebted to the r 
petitioner in a large ſum of money. who always had in his hands corn, 1 
meal, and ſacks of Mathews, ſometimes more, ſometimes leſs, but for the time he 
the molt part ſufficient to anſwer the ſum due to the petitioner; an _ = 
for this reaſon the petitioner gave Mathews a much greater credit than debted to the 
he would otherwiſe have done, as he always apprehended the corn, _—_— _ 
meal, and ſacks, which he had in his hands, to be a ſecurity for the f, . or 


debt due from Matthews. | corn, and he 

| had in his cuſ- 
tody 36 loads and 3 buſhels of wheat belonging to the bankrupt, part ground and part grinding, beſides a great 
number of ſacks. 167. 5x. was due to the petitioner for grinding the corn, which was in his hands at the time 
Marbeaus became a bankrupt. The wheat ſold by the aſſignees, by agreement between them and petitioner, 
without prejudice to his claim; be now applies to be paid his whole debt out of the money ariſing by the ſale. 
Lord Chancellor of opinion the petitioner had no ſpecifick lien upon the corn and ſacks, but only pro tanto as is 
due for gringing the corn in his hands, | 


In March laſt a commiſſion of bankruptcy iſſued againſt Mathers, 
and being declared a bankrupt, Stephen Wear, and three other perſons, 
were choſen aſſignees. 

At the time Mathews became a bankrupt, he was indebted to the 
petitioner in 2861. 7s. 10d. for the grinding of corn, for which he 
gave two promiſſory notes of 100/, each, and which became due be- 
fore the bankruptcy, and the petitioner at the ſame time had in his 
- cuſtody 36 loads and 3 buſhels of wheat belonging to the bankrupt, 
which was ſent to be ground, part whereof was then ground into 
flour, and the remainder was then grinding, beſides a very great num- 
ber of ſacks, and which the petitioner depended upon having as a ſe- 
curity for his debt. 

There was likewiſe due to the petitioner 16/. 58. for grinding of 
corn, which was in his hands at the time Mathews became bankrupt 
making in the whole 302 J. 125. 109. 

The petitioner applied to the aſſignees to redeem the corn, c. 
and pay him the 302 J. 125. 10d. which they refuſed, but corn be- 
ing a periſhable commodity, and an immediate neceſſity of felling 
upon that account ; the petitioner had delivered all the wheat and ſacks 
to the aſſignees to be fold without prejudice to his demand of his 
whole debt, or to the aſſignees property in the goods, who have 

| agreed 
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agreed, in caſe it ſhall be determined that. the wht, Ge. was aſe 
curity to the petitioner for e 150 Hen f 1 | 

Therefore the petitioner prays, that out of the money ariſing by 
the ſale of the corn, &c. .. may be paid his whole debt of 
302 J. 12 5. 10 d. 

Tord Chancellor; In determining of this caſe, I am equally afraid 
of altering the. conſequences and effects of the courſe of dealings in 
trade, or of overturning the general rule in the courſe of 1 
ruptcies. 

It lies upon the petitioner to ſnew he has any lien upon the corn, 
&c. in his hands; and as to the ſpecifick lien which he claims, I do 
not ſee there is a ſufficient reaſon to conſider it as ſuch. _ 

In this caſe no evidence has been produced of apy contract, that 

the debt which was owing to the petitioner ſhould be a lien on the 
Corn, Sc. 

"my Nor is there any evidence, that there is any general cuſtom with 

= - -ceſped& to millers that it ſhould be a lien. 

OE There! is then no ſpecifick lien, but what ariſes from that kind of 
bailment at law, proceeding from a delivery of goods for a particular 
purpoſe, as in the caſe of a horſe ſtanding in the ſtable of an inn- 
keeper, or cloth in the hands of a taylor, who have each of them 
a ſpecial property. 

Might not Mathezes in this caſe before his bankruptcy have made 
a tender of what was due for grinding the corn, and if Mr. Ockenges 
the petitioner had refuſed to deliver the corn, &c. could not Mathews 
have brought an action of trover for it, and in that caſe would the de- 
fendant have been allowed to have pleaded a lien for any er 
debt, than what was actually due for grinding corn. 

pn _ The caſe of Demainday v. Metcalfe, Prec. in Chan. 41 9. Was 2 
money on the ſum borrowed firſt on the pawn of jewels, and afterwards three 
pawn otjew- more ſeveral ſums borrowed, for each of which the pawner gave 
thor fame af. his note, without taking notice of the jewels; it was determined that 
rerwards upon the executors of the borrower ſhould not redeem the jewels, with- 
his note} *he out paying the money due on the notes: There it muſt have been 
ſhall not re. preſumed the ground and foundation of the pawnee!s lending the 
deem thejew- money, was his having a pledge in his hands, and there is no pre- 
e tence to ſay, it would have been a lien, if the money had been lent 
money due on before the delivery of the goods, and it therefore turned upon it's 
the notes. being a ſubſequent tranſaction. 


The caſe be- The caſe of Dawnman v. Mathews and others, Prec. in Chan. 580. 


tween clo- 


thiers and dy- appears to be a tranſaction between a clothier and a dyer, and there 


ers, and clo- was evidence that they always made up their accounts by giving mu- 
_ _—_— tual credit, the dyer on one hand for work done, and on the other 


ferent from hand, the clothier for his cloth. 
the preſent, 


it being always cuſtomary for them to make up their accounts by giving mutual credit ; the dyer for in- 
ſtance, on one hand 15 work done, and the clothier for his cloth. 


* 
2 _ 


In 
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Bankrupt. 237 
In the petition ex parte Deeze the 8th of June 1748. before me 
there was evidence, that it is uſual for packers to lend money to clo- 
chiers, and the cloths to be a pledge not only for the work done in 
packing, but for the loan of money likewiſe. 
Then it muſt come to the queſtion upon the clauſe in the act of 
parliament relating to mutual credit; and I own I am extremely 
doubtful as to that. * 
Here is a quantity of corn delivered from time to time by a meal- 
man or corn- factor, to a miller the petitioner. 
The law gives a particular lien pro tanto, as is due to the miller 
for grinding the corn, and no contract appears in this caſe to extend 
it further, and I muſt preſume therefore it was not intended to be 
carried further. 
The clauſe in the act of the 5 Ges. 2. relating to mutual credit, has Courts-of 
been carried to be ſure further, and rightfully, than a mere matter equity = 
of account, but I do not know that a court of equity has gone fur- cours of "ay 
ther than the courts of law in the caſes of a ſet-off. in the caſes of 
Theſe caſes go further indeed than caſes of account ; but can any — 
caſe be put, where in the preſent inſtance there could have been ting to mu, 
a ſet-off, credit, 
Suppoſe the corn-faftor had tendred the money for grinding the 
corn, and Mr. Ockenden the petitioner had refuſed to deliver it, and 
the bankrupt had thereupon brought an action of trover, could Octen- 
den have ſet off an antecedent debt? I am clearly of opinion he conld 
not, and would have had only an allowance pro tanto, as was due 
for grinding the corn. X 
Suppoſe vice verſa, an action had been brought by Ockenden 
againſt the bankrupt on account of the debt due for money lent to 
Mathews, could the bankrupt have ſet off the value of the corn in 
the hands of Ockenden ? I think clearly not. 
Theſe are my grounds, and I confeſs I am very apprehenſive of 
breaking in upon the common courſe of dealing, and the rule of 
proceeding in commiſſions of bankruptcy. 

Adjourned at the requeſt of the petitioner's counſel, to the next 
day of petitions, being an affair of great conſequence to trade and 
creditors in general. 


P p 5 Pp) Mhe- 
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= | Whether during His time of munen he 
may be raken by his bail. 


October the 224 1 747. 


Ex parte Gibbons. 


"HIS was a petition preſented by the bankrupt paint. one 

Ciffe 13% ,Þ  Feſcie a ſheriff's officer, who was bail for the bankrupt-in 

Fg . an . for taking him away during the time of his examination 
and bail for before the commiſfioners on the forty-ſecond day, and ſurrendring 
N him in diſcharge of his bail, and keeping him in cuſtody evet ſince, 


wes, <> 16 praying that he may be diſcharged out of cuſtody, and * bar 
* — ume may be cenſured for his contempt of the court. 
ex- 

amivation, and ſurrenders him in difcharge of his bail: He He youre to be diſcharged out of cuſtody, and that Fi 
cie may he cenſured for a contempt of the conrt. Lord Chancellor inclined to think; that the baibe ta- 
king the principal coming to a court of juſtice to be examined, has never been determined to. be a co 
tempt of the court, provided they bring him to be examined by that court, and therefore Freer the 
petition, but without prejudice to the bankrupt's application to the court of King's Bench. of 
a bankrupt by his bail, is not a contravention of the 5 Geo. 2. r * 
ditors, and de are no creditors till damnified, and therefore not within the 


Lord Chancellor : This is a queſtion of very great Cole 
but merely a queſtion of law, Whether Feſcie could lawful 
the bankrupt, notwithſtanding the ſtatute of the 5 Geo. 2. 

It is not abſolutely neceſſary for me to determine it, becauſe j it 
may come in queſtion in another place. But I am of opinion, 
the 2 of the bankrupt by the bail is not a contravention of the 
act of parliament. 

50 wards of the fifth clauſe in the a& are © the bankrupt ſhall 
be free from all arreſts, reſtraints or impriſonments of his crediters, 
in coming to ſurrender, and from the actual ſurrender of ſuch 
* bankrupt to the ſaid commiſſioners, for and during the faid forty- 
two days, or ſuch further time as ſhall be owed to ſuch bank- 
rupt for finiſhing his examination. 

The act provides againſt arreſt by creditors. 

Bail are no creditors till damnified, and therefore are not within 
the deſcription. 

The ſubſequent words in the clauſe are, and l in caſe ſuch bank- 
„ rupt ſhall be arreſted for debt, or on any eſcape warrant, coming 
« to ſurrender himſelf to the ſaid commiſſioners, or after his ſurren- 
« der, ſhall be ſo arreſted within the time before mentioned, that 
« then on producing ſuch ſummons or notice under the hands of 
te the commiſſioners, to the officer who ſhall arreſt him, and ma- 
* king it appear to ſuch officer, that ſuch notice or ſummons is ſign- 
* ed by the faid commiſſioners, or ſuch aſſignee or aſſignees, and 
\ +, Of „ giving 

D | 


Bankrupt: 


« giving He officer a copy thereof, ſhall be immediately diſ- 
charged.“ 1 VVV 

4\ 16 pak, appear through the whole clatife, to be confined to an 
arreſt, reſtraint, ot impriſonment / bi cneditorr. 

Every perſon that is arreſted in the court of, King's Bench is by tn che lan- 
bill of Middleſex, or Latitat, which recites thE bill of Middle ex, and guage of the 
the bail-piece is, ſuch a one defendant *raditur in ballium y = cepi ate che — : 
corpus, Cc. (naming the bail, their additions, and places of abode,) ers of the 
ſo that in the conſtant language of that court, the bail are his gaolers, Principal, »nd 
and it is upon this notion the bail have an authority to take the prin- 1 
cipal, and he may be arreſted on a Sunday; for as he is only at li- mby aceft 
betty by the permiſſion and indulgence of the bail, they may take — = * 4 
him up at any time. | e his liberty 
Therefore to ſay, that an act of parliament ſhall prevent a perſon, eu by wo 
who has been fo kind as to give the principal his liberty, from ta- — 2 a 
king him up in diſcharge of himſelf, would be very hard, eſpeciallixyx 
as there is no ſort of danger here to the bankrupt, of his being a fe- 
lon, as the commiſſioners may examine him in gaol, and conſe- 
quently t in no fort can be ſaid to be in contradiction to the act of 
But Mr. Attorney general ſays, it is contrary to a known rule of 
law, That all who are ſummoned to appear before perſons acting in 
a judicial capacity, ſhall have a privilege to be ſafe from arreſts eundo, 

a r edeundo. - . | * | | ; 

I do not know that the bail's taking the principal coming to a 
court of juſtice to be examined as a witneſs, has. ever been determined 
as a contempt of the court, provided they bring him to be examined 
by. that court. | | 

But 1 will not be underſtood to be bound by this opinion, or to 
have it cited in another place, which is the only proper place, the 
court of King's Bench, where he is ſurrendred, and it is that court 
only that can diſcharge the proceſs: For I cannot diſcharge the pro- 
ceſs of a court of law in a ſummary way; however I clearly think 
I ought not to puniſh Frſcie for a contempt in a doubtful caſe, and 
eſpecially where the man was in thoſe perilous circumſtances of pay- 
ing the debt, if he had not ſurrendred his principal. | 

Therefore let the petition be diſmiſſed, but without prejudice to 
any application the bankrupt may be adviſed to make to the court 
of King's Bench. | 


239 


Oc) Rule 


2.40 Bankrupt. 
(29) Rule as to a rertificate from commil> 
| ſioners to a judge. | 
May the 12th 1742. 

eee. 

Caſe 131. PON the 6th of April laſt the commiſſion was ſued out 

TI by Jonathan Eade, who had been formerly a partner with 
«being dec 


» bankrupt, - Lingood, but ſuſpecting he was not juſtly dealt with, he diſſolved 
and the three the partnerſhip, and brought his bill for an account. 

fittings at | 

Guildhall advertiſed, the commiſſioners upon the examination of witneſſes, in the intermediate time, finding 
that he was removing and concealing his effects, ſummoned him to appear before them the next day from the 
date of the ſummons, and on his refuſing to come, certified this fact to Mr. Juſtice Chapple, who committed 
him to Newgate, aud on the keeper's ſending notice thereof to the commiſſioners, they brought him before 
them upon their own wzrrant, and on his refuſing to be examined, recommitted him to Newgate; the bankrupt 
. petitioned now to be diſcharged, as being illegally committed. The court of opinion, the certificate is pur- 
ſuant to the powers given to the commiſſioners under the ſtatutes of bankruptcy, and that where they have full 
evidence of his intention to ſecrete his effects, they may examine him in the intermediate time between the de- 
-claration of bankruptcy, and the ſittings at Guildhall, | 


After the cauſe had been depending ſome tin in Chancery, upon 
the propoſal of Lingood, all matters in difference were referred to ar- 
bitration, and the ſubmiſſion to the award was made a rule of court. 

The arbitrators after fifteen months confideration awarded 9400 l. 
to be due to Eade on a ballance of accounts, and directed this money 
to be paid by inſtallments, and likewiſe awarded Lingood to deliver 
ſome amber and ſhells to Mr. Eade; but Lingood not appearing, nor 
any agent for him, on the day and place appointed for the delivery 
of the amber and ſhells, and for making one of the payments, ac- 
cording to the award, attachments were made out againſt him into 
London and Midaleſex, for a breach of the award; and upon his ab- 
ſconding to avoid his being arreſted under the attachments, a com- 
miſſion of bankruptcy was taken out againſt him, and he was de- 
Clared a bankrupt. 

After the three fittings at Guildhall, viz. the 27th of April, the 

Sch and 22d of May, had been advertiſed in the Gazette for the 
bankrupt to ſurrender, and to diſcover his eſtate and effects, the 

commifſioners in the intermediate time having met, and examined 
witneſſes upon interrogatories, and finding upon ſuch examination, that 
the bankrupt had been removing and concealing his effects, and frau- 

dulently conveying away his real eſtate, in order to defraud his cre- 

ditors, thought proper to ſummon him by their meflenger on the 

14th of April, to appear before them the next morning; and it ap- 

pearing that he had been ſerved with the ſummons, and refuſed to 
attend, the commiſſioners in purſuance of a clauſe in the 5th of the 
preſeat King, certified this fact to Mr. Juſtice Chapple, who com- 
mitted him to Newgate, and upon the keeper of Newgate's ſending 
| a writ- 


4 


Bankrupt. 
a written notice to the commiſſioners, that he had Lingood in his 
cuſtody, they immediately ſent their o/πn warfant to bring him before 
them, and upon his refuſing to take the oath in order to his being ex- 
amined, the commiſſioners re- committed him to Newgate, where he 
has lain ever fince. | 

Upon the 27th of April, Lingood preferred his petition to Lord 
Chancellor, ſuggeſting that he had been illegally committed to New- 
gate; that he was not indebted to Bade the petitioning creditor, and 
praying that he might be diſcharged from his confinement, and that 
his Lordſhip would pleaſe to direct an iſſue at law to try whether the 
petitioner was a bankrupt at or before the iſſuing of the commiſſion 
.of bankruptcy againſt him, and that all proceedings on the ſaid com- 
miſſion might be ſtayed in the mean time, and that his Lordſhip 
would enlarge the time for finiſhing his examination for 49 days, over 
and beſides the 42 mentioned in the Gazette. 

Lord Chancellor: There are three things which are proper to be 
conſidered upon this petition.; ; 

1/7, Whether the bankrupt has been illegally committed, and there- 
fore ought to be diſcharged ? 

24ly, Whether an iſſue ſhould be directed to try the bankruptcy ? | 

3dly, Whether the petitioning creditor's is a juſt and proper debt ? 

The laſt ought to be conſidered firſt, becauſe if there is no foundation 
for the petitioning creditor's debt, all the proceedings under the com- 
miſſion muſt of courſe fall to the ground. 

I think there can be no doubt as to the petitioning creditor's being An atbitration 
a juſt debt, while the award ſtands, for the arbitration bond is a debt _ wn _ 
at law, and binds the parties, until it is ſet aſide for corruption or wei per- 
partiality, Sc. And the bill which has been brought by Lingood for ties, till ſet a- 
that purpoſe, cannot be a foundation to ſuſpend it; for if it was, how Beg — 
perſon then has nothing more to do but to file ſuch a bill, and fruſtrate tial, N 
the effect of the award; and therefore I think the debt is very futh- alſo a ſuffcient 
cient to ſupport the commiſſion. 3 


of bankruptcy, 
The a& of bankruptcy likewiſe is extremely plain, and attended ESA 


with fraudulent circumftances ; I have not met with ſtronger in any not ſuperſede 
Caſe whatever, for Lingood appears to have acted intirely by the ad- a commiſſion, 
vice of his attorney Mr. Vaughan, who contrived the whole ſcheme of eee 
his going away to avoid the attachment of this court; and likewiſe the — affida- 
conveying away and ſecreting his effects is made out very clearly, from vit of the 
the depoſitions of ſeveral perſons who were examined before the com- eee 
miſſioners ; fo that, in reality, here are no leſs than two diſtinct acts but will leave 
of bankruptcy; the one ariſing from his abſconding, and the other Mm to bring » 
from his Faudolendy conveying away his goods; and therefore there if he thinks 
can be no reaſon to ſuperſede the commiſhon, or to direct an iſſue, as proper. 
there is nothing but a general affidavit of the bankrupt, that he is not 

one, and that is by no means ſufficient; for he ought to have given 

2 particular anſwer to the facts charged: in the depoſitions taken be- 


tore the commiſſ.oners, and in the afiidavits on the other fide. 


Q q 4 As 
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| * As to the legality of the commiſſioners certificate to Mr. Juſtice 
| bends he is +9 Chapple, and proceedings upon it, tis an intire new queſtion, and quite 


| grieved by.a a new caſe; and therefore at the firſt opening of it I had a great doubt, 


ER whether I could properly determine the legality of the commitment, 


ers of bank- AS a habeas corpus might have been ſued out, and have been decided 
ropt, the rea by the Judges of the common law, which is the ready way. But ! 
oy way do remember a caſe of John Ward before Lord Chancellor King, not 


ſue out a ha : Cn 
b-as corpus, Unlike the preſent, where he determined a commitment by commiſ- 


that the lega- oners of bankrupt to be juſtifiable, after he had taken ſome time to 
lity thereof 


may be deter- conſider of it. 
mined by the 
judges of the common law. 


The old sds I think therefore the certificate which has been made in this caſe 
of parliament is purſuant to the powers given to commiſſioners under the ſtatutes of 


tg bankruptcy, for by the old acts, which conſidered him as a criminal 


criminal, and and fraudulent perſon, commiſſioners © had full power and authority 
commiſſioners ( to take by their diſcretions ſuch order and direction with the bod 


might at their cc . 1 N . . 
Jeon im. and bodies of a bankrupt, whereſoever he or ſhe may be had, either 


priſon him; © in his houſe, ſanctuary, or elſewhere, as well by impriſonment of 


bot thoughthe © his or her body or bodies, as alſo with all his or her lands, &c. and 
rigour of the ,, | 


9 alſo with his or her money, goods, chattels, wares, merchandizes, 


| | away, yet as to and debts whatſoever.” 13 Eliz. ch.7. 
| his perſon, the 

power of examining ſtill remains, and a greater puniſhment is. inflicted if he does not ſurrender, viz. felony 
uhout benefit of clergy. | 


The rigour of the law indeed as to his perſon is taken away, and 
yet the power of examining till remains; but though the ſeverity of 
| the old acts is removed, yet a greater puniſhment is inflicted for a 
| bankrupt, if he does not ſurrender, it is now made felony without 

benefit of clergy, but then he has to the laſt day to conform himſelf 
to this and the other acts. 

The 5 Geo. 2. appoints three ſittings at Guilaball in the ſpace of 
'forty-two days for particular purpoſes; but would it not be a very great 
| .dbſurdity, if the bankrupt might make uſe of the forty-two days to 
imbezil his effects and to quit the kingdom; and that the commiſ- 
ſioners, though apprized of his intention, ſhould have no power to 
prevent it, by ſummoning him before them in the intermediate time, 

and committing him if he refuſes to be examined? 
Thejudge, It has been objected by the petitioner's counſel, that the commiſ- 
L ſioners have made the certificate variant from the ſummons, for the 
commiſſioners latter is general for the bankrupt to attend, and the certificate men- 
that a bann tions the cauſe for which they ſummoned him, namely, to examine 


rupt retuſed to , . . . . 
— though him upon an imbezilment of his effects. 


_ cauſe of But there is no weight in this objection; for the commiſſioners were 
"not mention. not under any neceſſity of mentioning tbe cauſe of ſummoning the 


ed, is obliged Gankrupt in their certificate, becauſe the judge, upon their barely cer- 
to commit tifying that he refuſed to attend, is obliged to commit him. 1 


him. 
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B an krupt. 

As in this caſe the commiſſioners had full evidence of the bank- 
rupt's intention to ſecrete his effects, and to make fraudulent aſſign- 
ments of them, they have done rightly, wiſely, and diſcreetly in the 
method they have taken to prevent it, by ſummoning the bankrupt, 
and committing him for diſobeying their ſummons. 

I do not ſay this to encourage commiſſtoners of bankrupt to uſe this 
power wantonly; but upon ſuch circumſtances as appear in the pre- 
ſent caſe, I am of opinion it was very properly exerciſed, and the 

proviſo which immediately follows the clauſe that relates to the cer- 

tificate of the commiſſioners of bankrupt to the judges, &c. in the 
5 Geo. 2. makes it extremely clear, that the commiſſioners at their 
diſcretion may examine a bankrupt in the intermediate time, between 
his being declared a bankrupt and the ſittings at Guz/dhall. 

For the words are, Provided always, that if any ſuch perſon or 
e perſons ſo apprehended and taken, ſhall within the time or times 
allowed by this act for that purpoſe, ſubmit to be examined, and in 
all things conform as if he, ſhe, or they had ſurrendered, as by this 
act ſuch bankrupt or bankrupts is or are required, that then ſuch 
* perſon ſo ſubmitting and .conforming ſhall have and receive the 
* benefit of this act, to all intents and purpoſes, as if he, ſhe, or 
they, had voluntarily come in and ſurrendered himſelf, herſelf, or 
« themſelves; any thing herein contained to the . contrary thereof in 
« any wiſe notwithſtanding.” 

But though I have no doubt as to the conſtruction of this act of 
-parliament, yet I do not mean to preclude the bankrupt from his 
habeas corpus, which I ſhall leave him at full liberty to bring if he 
thinks proper. als 

His Lordſhip ordered, that ſo much of the petition as prays that the 
- bankrupt may be diſcharged from his confmement, and which controverts 
his being a bankrupt, be diſmiſſed ; but the time for the bankrupt's ſur- 
rendring himſelf and diſcloſing and diſcovering his eftate and effects, and 

 Jmiſhing bis examination before the commiſſioners, he directed to be en- 
luarged for the ſpace of forty-nine days, to be computed from the 22d day of 


May inſtant. 


: 


(Rr) The effect of acquieſcence under a com⸗ 
million. 


June the 21ſt 1753. 
Ex parte Deſanthuns. 
Nide under the divikon, Commiſſion ſuperſeded. 


(8s) Rule 


rtcport, when the ſums due are liquidated. A 
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(86) Rule as to debts rarrying intereſt under 
a commiſſion of bankruptcy. 8 
| November the ath 174 * 


Bromley, and others, creditors of Sir Steven Ponce,” — Plaintiffs, 
*Goodere, ſurviving aſſignee of Sir Steven Evance, and others, Defendants. 


Vide under the diviſion, Rule as to the Certificate. 


Auguft the 13th 17466. 
Ex parte Marlar & al. 
Vide under the diviſion, Rule as to diſcounting Notes, 


December the 22d 1753. 
Ex parte Rooke. 


* | IN | 2 
Caſe 132. D an order dated the 1oth day of April 1744. Lord Chancellir 
8 directed that it ſhould be referred to Maſter Eld to ſettle what 
April 1744. it was due to Mr. Smales, and the reſt of the creditors who had proved 
Vs referred ta their debts under the ſaid commiſſion, and upon payment by the.bank- 


a Maſter to 


dale what was Tupt of what the Maſter ſhould report due to them reſpectively, the 
due to the ere. commiſſion was ordered to be ſuperſeded. | 


ditors under 


the commiſſion againſt Rooke, and upon payment by the bankrupt the commiſſion to be ſuperſeded. The bank- 
rupt now offers to pay what is reported due, but the creditors inſiſt upon intereſt likewiſe from the date of the 
| Jas report. The creditors here are equally intitled, as if they were in the common caſe of a reference to a 


aſter in a cauſe to ſtate what is due for prongs and intereſt, to be paid intereſt from the tinie of the Maſter's 
the bankrupt ordered io pay in a month accordingly. - 


On the 16th of March 1744. the Maſter certified there was due fo 
the executors of Smajes for his debt, and charges under the commiſ- 
ſion 277. 1s. 84... and to the other creditors ſuch ſeveral ſums as 
are ſtated in the report. 1 

The preſent petitioner the bankrupt offers to pay what is ſo te- 
ported due, but the agent for the executor S males, and the reſt of the 
creditors, refuſe to take the 20s. in the pound, unleſs they have in- 
tereſt likewiſe from the date of the Maſter's report. WY 

N. B. The debt to Smales was a draft given by the bankrupt to him 

for value received, but not expreſſed in the body of it that it (ſhould 
carry intereſt. "yt 

Lord Ehanceller : Tt is very near ten years ago ſince the pronouncing 
the laſt order, and the Maſter's report is ever fince March 1744. . 
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The petitioner's excuſe is, that when he made the offer of paying 
205, in the pound, he had a reverſion in a freehold eſtate only, which 
is now fallen into poſſeſſion; but this will not avail him, becauſe at 


the time I directed the commiſſion to be ſuperſeded, I did it altogether 
upon his offering to pay immediately the whole debts to the creditors 
under the commiſſion. 

Therefore they are equally intitled as if they were in the common 
caſe of a reference to a Maſter in a cauſe, to ſtate what is due for prin- 
cipal and intereſt, to be paid intereſt from the time of the Maſter's 
report when the ſums due are liquidated. 

His Lordſhip ordered the petitioner to pay the principal and in- 
tereſt in a month accordingly to all his creditors. 


(Tt) Rule as to pꝛinctpals and their faco2s. 
February the 23d 1743. 


Snee and Baxter, Aſſignees of the Eſtate of John Tollet, ) pi: 
a Bankrupt, { Plaintiffs 


Preſcot, Dawſon, Tulian and Le Blon, Thomas elder and 450. £20: 
younger, and Tollet, { Defendants. 


2 plaintiffs made the following caſe by their bill: That Tollet Caſe 133. 
in 1740. conſigned to Ragueneau and Company, reſiding at Where agents 
Leghorn, German ſerges amounting to 2062 J. 11 5s. befides the inſu- jou 5 
rance made by Tollet, with directions to the partners to ſell the goods their princi- 
as ſoon as they could; and alſo configned to them other goods to the pe „ Ae 
value of 181/. 145. 6d. The partners not being able to ſell all the et ae 
goods, Tollet gave orders to barter them for ITalian goods, and the co- ftances, make 
partners agreed that part of the goods ſhould be diſpoſed of for thoſe SI IONS 
of the growth of Taly to half the value of the Italian goods, and the order indorſed 
other to be paid for in money; and afterwards by letter of the 18th in blank, not- 
of November T1741. they adviſed Tollet thereof, and that they ſhould un bit. . 
load the goods, which were filks, on board the Prince Edward, and lading comets 
incloſe a bill of lading for 12 bales. Jollet in 1741. received the bills — 22 
of lading indorſed by the ſaid partners, but intended for the uſe of — 2 


Tollet only. partner in Los- 


don writes 
them word that their principal is become bankrupt, and deſires them to ſend the bills of lading, and an order to 
the captain to deliver the goods to him, he may retain them for himſelf ard Company 2gainic the aſſignecs 
under the commiſſion till paid, and reimburied ſo much as the partnerſhip is in advance. 


Tollet in 1741. borrowed of the defendants, Julian and Le Blen, 
$5051. and by way of ſecurity ail:gned the bills of lading for the 12 
bales. Tollet being alſo indebted to the other defendants the Thcmass 
in ſeveral ſums, for ſecuring thereof he aſſigned invoices ſor five bales 
and three bales, and delivered the ſame to the Thomass. 

Soon after a commiſſion of bankruptcy iſſued againſt Tollet, and the 
plaintiffs were choſen aſſignees, and received a letter, directed to Tollet 

Rr from 


MV . e, A 


— — — — — 2 
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| 
| 
| 
' 


Bankrupt. 
from Raumnean and company, mentioning” that they had bought 
four bales of filk more for him, and had given in payment for it 
four bales of ſerges, and ſent him the invoice of 24.45) dollarsy which 
they had placed to Tollet's debt. 

On the roth of February 1741. Diwfon the captain of the Mer. 
maid, on board of whoſe ſhip were the bales of fille, arrived: and 
theſe' goods were configned to Tollet, and were ſbipped at the Fiſque and 
in the tame of Tollet ; the defendants Jullian and Le Blon, and the 
Thomas ſhewed Dawſon the bills of lading, and demanded the goods, 
but he refuſed to deliver them, and Preſcot partner of NRagueneuu 
who lived in London, on Tollet's being a 8 wrote to lis part- 
ners, defiring them to ſend the bills of lading that Dawſon had 
ſigned and left with them, which they ſent to him accordingly, and 
at the ſame time ſent an order to Dawſon to deliver tHe. roots to 
Preſcot, who ſets up a right thereto. 

t the plaintiffs inſiſt, that the bills of lading, thou b Ws 
the order of Ragueneau and company, yet being indorſed by them in 
blank and ſent to Tollet, it did, according to the cuſtom of merchants, 
veſt the property in Tollet: And further, that it is the cuſtom of 
merchants at Leghorn, to ſend bills here filled up as aforeſaid, in or- 
der to conceal the perſons names to whom the goods are ſent, that the 
publick may not know the perſons in England, with W foch 
houſes deal, or to whom the property belongs. 

That at the inſtant the goods were loaded © on board the prince Bu. 
ward, the property veſted in Tollet, who was then in good eircum- 
ſtances, and the reaſon of the maſter of the ſhip! s figning-/ ſeveral 
bills of lading, is for fear of loſing one: That it is the cuſtom of 
merchants to borrow money upon bills of lading, which have been 
looked upon as a good ſecurity: That Tollet was made debtor for the 
goods in Rogueneau and company's books, and the delivery to D- 
ſon, was for the uſe of Tollet, whole loſs it would have been, if = 
in the voyage. 

That the defendants Le Blon and the Thomas's, een 
they have an aſſignment of the bills from Tollet, yet do admit they 
were only pledged to them for what was owing on the ſums they 
had lent, and upon payment of that, and the expence of the inſu- 
rance, they are willing the goods ſhould be delivered to the plain- 
tiffs, who pray by their bill, that the goods brought by Dawſon, and 
delivered to Preſcot, may be ſold, and after paying what ſhall appear 
to be due to Le Blon and the Thomass, that the remainder may be 
paid to plaintiffs for the benefit of 7. let's creditors ; and alſo, that 
the bills of lading for the four bales ſent in the Mermaid, may be 
delivered to the plaintiffs. 

The defendant Preſcot inſiſted, that the bills of lading in the 
Prince Edward, were not to deliver the goods to Toller, but to the 
order of Ragueneau and company, anc that it is uſual among mer 
chants, to require the maſter of the ſhip, by which the goods are 
conſigned, to ſubſcribe his name to three parts of every bill of la- 
ding, and that there is a clauſe in each, that one being accompliſhed, 
the other two ſhall be void, and ſays, on the delivery of the * 
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he wrote a receipt for them, by indorſement of the bills of lading 
tranſmitted to him, and delivered the ſame to Dateſon. 

That it is uſual- among merchants and factors at Leghorn, when 
they ſhip goods for perſons who have not remitted them the money 
before-hand, or fot which they draw bills of exchange, or where 
they run a riſque, not to fill up the bill of lading directly to the order 
of luch perſon, but to the order of the ſhippers or factors; ſo that it 
any/acoident happen to their principal, before the delivery of the 
goods, they may get back the ſame, and thereby reimburſe them- 
ſelves; and that there was the greater reaſon for ſuch precaution, in 
regard Ragueneau and company had, and were to draw on Tollet for 
2787 l. 195: 3d. for money advanced on the barter of the woollen 
goods for filk. 

That being informed Tollet had ſtopt payment, and was in danger 
of failing, and that the filk was about to be ſhipped by the partners 
at Leghorn, for the account of Jollet, he reſolved to prevent the filk 
falling into Tallet's hands till ſatisfaction was made, and therenpon 
wrote by the next poſt to his partners, who in their anſwer ſent the 
two parts of the bill of lading to be delivered to Dawſon, and an 
order for him to deliver the filks to Preſcet, according to the bills of 
lading, in preference to any other claim. 

That his partners at Leghorn having notice of Tollet's circumſtan- 
ces ſoon after ſhipping the four bales of goods, applied to the perfon 
with whom they made the barter, and prevailed with him to re- 
linquiſh the bargain, and they took the ſerges back again, and the 
ſilks to their own account, and paid for them in money, and then 
ſent them to the defendant Preſcot in London, who inſiſts he hath a 
right to claim the fame for himſelf and his partners. 

By his anſwer he faith he is willing to ſell the filks he received of 
Dawſon as the court ſhall direct, but ſubmits that the delivery of 
the ſilks to Dawſon, was not a delivery to the uſe of Tollet. 

The defendants the pawnees inſiſted that Ragueneau and company's 
indorſement on the bills of lading, was according to the uſage of mer- 
chants, as much a transfer of all their right to Tollet, as if the ſame: 
had been ſold in an open exchange, and that the ſubſequent aſſign- 
ment made by To/let to them, veſted the property of the goods in the 
defendants for repayment. of the money ſo lent. 

Lord Chantellor : This is as harſh a demand againſt Ragueneau and 
company, as can poſſibly come into a court of equity: to infiſt on 
taking their goods for which they have paid half the price, without 
reimburſing them what they are out of pocket, and then telling them 
that they ſhall come in as creditors, perhaps for half a crown in the 
pound only, under the commiſſion of bankruptcy againſt Tollet, not- 
withſtanding they have the goods now in their cuſtody, and a ſpe- 
eihek lien upon them; and to be ſure in ſuch a caſe, a court of equity 
will ay hold on any thing to fave this advantage to Preſcat and the 
partnerſhip. | 7555 nx 

If Tollet the bankrupt had gained any legal property in the filks, it 
Was gone by his @fignment, or pledge, or pawn to the IL | Le 

Dog St 156, eile! | SENT. Bion, 
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| Bion, &c. call it which you will, and if it had not been for this 
circumſtance of their being ſo pledged, the aſſignees bill ought to 

have been diſmiſſed with coſts. 9 OS | 

But this court is obliged to retain bills for redemption, becauſe the 
parties have no other way of coming at juſtice, W 

There are twelve parcels or bales for which bills of lading are ſent, 
and four parcels or bales for which no bills of lading were ſent, and 
therefore I will deliver the caſe from the latter, as there can be no 
pretence that Tollet had a legal property in theſe, for a promiſe to 
ſend a bill of lading, if it amounted to any thing, would be only to 
be carried into execution in equity. | 

As to the twelve bales, they will fall under a different conſide- 
ration. - * 

Ragueneau and company having advanced a mou of the price 
for the ſilks, there can be no queſtion while the goods remained in 
their hands, but they were liable to this debt, and Tollet could never 
have compelled them to deliver the goods, without paying the mo- 
ney ſo advanced. | 

A factor who Tf a factor ſells goods for a principal, he may bring an action in 
2 for his own name, or an action may be brought in the name of the 
may bring an principal againſt the vendee, and the factor may make himſelf a wit- 
action in the jeſs. 5 | 

_—_— On the other hand, a vendor of goods to a factor for the uſe of 
againſt the his principal, may maintain an action againſt the principal for goods 
| hes mg ety ſold, and the factor may be made a wiineſs for the vendor ; it has 


ſelf a witneſs, been often ſo ſettled at Gurldball. 


or a vendor of | | 
goods to a factor for the uſe of bis principal, may maintain an action againſt the principal, and the factor may 
be a witneſs for the vendor. | | 6 


Therefore while the goods remained in the hands of Raguencau 
and company, no doubt but they had a lien upon them, for the 
moiety of the price advanced by them ; and he who would have equity, 
muſt do equity, by reimburſing them firſt, before he can intitle him- 
ſelf to the filks, and thus it would have ſtood, if there had been 
no conſignment ; which it is inſiſted makes a conſiderable altera- 

tion, and veſts the property in Tollet. 
If goods are I admit the cafe mentioned by the plaintiff's counſel, of inland 
ee * dealers in England, that if goods are delivered to a carrier or hoyman 
* be delivered to be delivered to A. and the goods are loſt by the carrier or hoy- 
to 4. and are man, the con/ignee can only bring the action, which ſhews the pro- 
loſt by the ca perty to be in him, and it is the ſame where goods are delivered to 


rier, Sc. the 
conf,nee can à maſter of a veſſel. | 


only bring the 
the action. But if before delivery conſignor hears A. is likely to become a bankrupt, or is actually one, and 
gets the goods back again, no action will lie for the aſſignees of A. becauſe while iz trauſitu, they may be 
countermanded. 


But ſuppoſe ſuch goods are actually delivered to a carrier to be 
delivered to 4. and while the carrier is upon the road, and before 
actual delivery to A. by the carrier, the conſignor hears A. his con- 


fignee 
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nee is likely to become a bankrupt, or is actually one, and counter - 
mands the delivery, and gets them back into his own poſſeſſion again, 
I am of opinion that no action of trover would lie for the aſſignees of 
A. becauſe the goods, while they were in tranſtu, might be fo coun- 
termanded, 
In the preſent caſe there was no conſignment to any particular per- 
ſon, but bills of lading indorſed in blank to the order of conſignor, 
and therefore rather in the nature of an authority than any thing more. 
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Promiſſory notes and bills of exchange are frequently indorſed in Notes or bills 


this manner, Pray pay the money to my uſe, in order to prevent their 
being filled up with ſuch an indorſement as paſſes the intereſt, Mr. 
Lutwych, who was an experienced practiſer in this court, always did 
ſo in his bills of exchange. 

The queſtion of law is, Whether before the actual delivery of the 

it was not in the power of the conſignor to countermand it? 

This muſt depend upon the cuſtom of merchants, and here indeed 
there is a contrariety of evidence. For the defendant Preſcat the evi- 
dence is, that if agents are in diſburſe for the goods bought for their 
principal, they generally make bills of lading to their own order, in- 
dorſed in blank, eſpecially where they are in doubt of the principal's 
circumſtances, that they may by this means have it in their power, if 
they ſhould ſee occaſion, to vary the conſignment. 

The evidence for the plaintiff is, that indorſing bills of lading in 
blank does not retain the property in the conſignor, any more than if 
they were indorſed to the confignee by name, but is done only to 
conceal the amount of the quantity of the goods conſigned, it being 
detrimental to the confignee that it ſhould be known. 

But then the proof on the part of the plaintiff does not ſpeak as to 
the particular circumſtances, where the agents ſuſpect their principals 
to be failing. 

The queſtion is, On which ſide the evidence is ſtrongeſt ? 

The ſtrongeſt proofs are certainly on the part of the defendants, and 
there is no occaſion to ſend it to law on this account, 


indorſed in this 
manner, Pray 
pay the money 


to my uſe, will 


prevent their 


being filled up 


with ſuch an 


indorſement as 


paſſes the in- 
tereſt, 


Though goods are even delivered to the principal, I could never The reaſon 


ſee any ſubſtantial reaſon why the original proprietor, who never re- 
ceived a farthing, ſhould be obliged to quit all claim to them, and 


the law goes 
upon in com- 
pelling an ori- 


come in as as a creditor only for a ſhilling perhaps in the pound, unleſs ginal proprie- 


the law goes upon the general credit, the bankrupt has gained by 
having them in his cuſtody. | | 

But while goods remain in the hands of the original proprietor, I 
ſee no reaſon why he ſhould not be faid to have a lien upon them till 


tor of goods 
after delivery, 
to come in as 
a creditor un- 
der a commiſ- 
ſion, muſt be 


he is paid, -and reimburſed what he ſo advanced; and therefore I am on account of 


of opinion the defendant Preſcat had a right to retain them for himſelf 
and company. 

| It has been objected, that in caſe of any loſs or accident to the goods, 
it was Tollet's r1/que only. 

But ſuppoſe any damage had happened to theſe goods during the 
voyage, and in trauſitu, there had been an alteration of the confign- 
ment, the loſs clearly muſt have been borne by the conſignor. 

8 .. Conſider 


th 
er 


e general 
edit a bank - 


rupt has gain 
ed by having 
them in his 


cuſtody. 
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Conſider this cafe, in the next place, under the act of parliament of 
the 5 Geo. 2. upon the clauſe of mutual credit. 
Where it ſhall appear to the commiſſioners that there hath 
been mutual credit given by the bankrupt and any other perſon, 
* or mutual debts between the bankrupt and any other perſon, at 
e any time before ſuch perſon became bankrupt, the commiſſioners 
or the aſſignees ſhall ſtate the account between them, and one debt 
may be ſet againſt another, and what ſhall appear to be due on 
either fide on the balance of ſuch account, and on ſettling ſuch debts 
againſt one another, and no more ſhall be claimed or paid on either 
<< fide reſpectively,” 

The conſtruction on this clauſe has always been, that an account 
muſt be taken of their reſpective demands, and that the balance only, 


if in favour of the bankrupt, ſhall be proved under the commiſſion, 


Suppoſe Tollet had never aſſigned theſe goods, and the aſſignees un 
der the commiſſion of bankruptcy had brought an action of trover in 
his right, and by ſtriftneſs of law had recovered, would even the 
courts of law have ſuffered execution to be taken upon the whole 
goods? I think they would not, and in that caſe I would have di- 
rected that out of the damages, upon a writ of inquiry, there ſhould 


have been deducted the half price, paid by Ragueneau and Company 


for the ſilks; a fortiori this ought to be done in a court of equity. 
As to the caſes cited, Wiſeman v. Vandeput, 2 Vern. 203. is much 


| ſtronger than the preſent. There © A. being beyond ſea, conſigns 


goods to B. then in good circumſtances in London, but before the ſhip 
< ſet ſail news came that B. was failed, and thereupon A. alters the 
«© conſignment of the goods, and conſigns them to the defendant; the 
* court held, that if A. could by any means prevent the goods com- 

ing into the hands of B. or his aſſignees, it is allowable in equity, 
e and B. or his aſſignees ſhall have no relief in equity.” And fo 
is the caſe ex parte Clare, before Lord Chancellor Xing, for the goods 
there had been actually delivered. [EOS 

If the defendant Preſcot had got the goods back again by any means, 
provided he did not ſteal them, I would not blame him ; and T am 
of opinion that to take them from him would be extremely unequit- 
able. | : | 


In the caſe ex parte Prank, before Lord Talbot, the goods were actu- 


cc 


ally delivered , here they are not. 


Upon the whole, from the juſtice of the caſe, and from the evidence 
on the cuſtom of merchants, I declare as to the four bales of filks, that 
the fame being in the paſſaſian of Preſcot and his partners, the ſuid bales 
or the value ought not to be taken from them, without ſatisfaftion made 


. them for the money laid out by them on the laſt mentioned bales and charges 


incident thereto, and for tbeir commiſſion thereon, Nane 
Let the Maſter take an account of the money received by Preſcot by ſale 


F the fil bs, and be and lis partners to be charged with the ſame, Let 


the filk remaining in ſpecie be ſold, and the Maſter is to diſtinguiſh what 

is the produce of the filk comprized in the pledges to the ſeveral. pawnees, 

and let the ſame be rateably applied to pay what ſhall be due to Prefer 
n 
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and partners, for the money advanced for the laſt mentioned bales, charges 
and commiſſion, according to the proportion which the ſame bears to the 
reſvetve values of the particular bales of filk comprized in each of the 
pleages, and after ſuch proportion as is to be borne out of the value, the 
reſdue to go towards paying Julian and Le Blon, for their principal and 
intereſt, and alſo after the like deduction to Preſcot for the filks pledged 
to the Thomass, the reſidue to be applied towards payment of principal 
and intereſt to the Thomass, and if not enough to pay Julian and Le 
Blon and the Thomass, they to come in as creditors under the commiſ- 
fin in preportion ; and if any overplus by the fales of the filk, 
the ſame to go towards paying the coſts of Preſcot and partners, Ju- 
lian; Le Blon, and the Thomass; if no overplus, the Maſter to rate 
the coſts between them; and if any overplus after payment of the ſaid 
debts and coſts, the ſame to be paid to the aſſignees of the bankrupt, 
for the uſe of the other creditors. 


(V v) Rule as to annuities under commiſſions 
of bankruptcy. | 


Auguſt the 1ſt 1738. 


% 


| Caſt 
Ex parte Le Compte. e 


| Cin 1720. 
* the year 1720. the petitioner gave three hundred pounds for an pt > 
th 


. annuity of 30. per ann. for her life, payable out of the eſtate of 18 
e perſon who is now a bankrupt, which he not being able to pay pyable out of 


her by reaſon of the commiſſion, ſhe petitioned to be admitted a cre- a perſon's eſ- 


ditor for the whole 300 J. * 
comes a bank · 


Lord Chancellor ordered that. it be referred to the commiſſioners to tupt in 1738. 
ſettle the value of her life, and that ſhe be admitted a creditor for ſuch Commiſſioners 


| | . . . directed to {et- 
valuation, and the arrears of her annuity, it being unreaſonable ſhe g. ne 5 


ſhould have the whole 300 J. when ſhe had enjoyed the annuity 18 of ber life, and 
C. to be ad- 
years, : ; 
; mitted a credi- 
| | tor for ſuch 
Auguſl the 1ſt 1744. | | valuation and 
the arrears of 
her annuity, 
Ex parte Belton. and not for the 
whole zool. 


us before the time of his bankruptcy entered into an agree- Caſe 135. 


ment to pay an annuity of twenty pounds a year for the main- Where a 


: , . . _ bankrupt is 
tenance of an infant till his age of fourteen, with a penalty on non- ug a 


POE, 6 agreement to 
By his failing in one of the payments, the penalty becomes forfeited, pay an an. 


nuity, a value 


The guardian of the infant who had maintained him, applies to the auf be op 
court by petition to have a value ſet on this annuity, and that the in- upon it, and 


| i R roved as a 
. may be admitted a creditor for ſuch value. Fr ae 


commiſion. 
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Lord Chancellor : 1 am of opinion that a value ought tobe put upon 
the annuity, that it ſhould be proved as a cone — ng the commiſhon, 


January the wy 1753. 
Ex parte Coylegame. 


Vide under the diviſſon, Where afſignees are liable to the ſame equity with 
the bankrupt. . 4 1g +: 


Uu) Rule as to taking out @ ſecond com- 


IEG x miſſion. 
 MVSEVM March the 2oth 1743. 


| ts _ 
N VT _ NIC\ M 
BEIN Ex parte Proudfoot. 


Caſe 136. NE Tackſon became a bankrupt in 1732. and aſſignees were 
No ſecond choſen under the commiſſion ; upon Jackſon's raiſing forty 
commiſſion pounds to defray the expences of the commiſſion, and a hundred 
= —— pounds more to be divided among his creditors, four parts in five of 
bankrupt has them in number and value ſigned his certificate, but the commiſſion- 
his 1 ers refuſed to fign it; upon which the creditors returned the money to 
under the fr, /ackſor again, and nothing further was done under that commiſſion. 
nothing can  "Fackſon after this ſets up a different trade, in a different part of the 
RY >; town, and being largely indebted, a ſecond commiſſion is taken out 
of perſonal eſ- againſt him in 1736, and atſignees were choſen under it, and his cer- 
tate. tificate ſigned and allowed by Lord Chancellor. Before the certificate 

| was ſigned, an advertiſement, by order of the aſſignees under the firſt 

commiſſion, was put into the Gazette for Jackſon's creditors to meet 
the new affignees, to give their aſſent or diſſent to the certificate, and 
39 letters were alſo written to the creditors under the firſt commiſſion, 
to appear at this meeting. Great numbers of them came, and did all 
aſſent to the certificate; and at the ſame meeting, by agreement, the 
ſum of 65 J. was paid to the a ſſignees under the firſt commiſſion to 
defray the charges thereof, by the aſſignees of the latter. 
Ihe preſent petition was preſented by two of the creditors under the 
firſt commilſion to ſuperſede the ſecond. 
Lord Chancellor : The firf he firſt queſtion, Whether the ſecond commmilſon 
can have any effect, and if it ha to be ſuperſeded ? 
The ſecond queſtion, Whether the agreement made in this caſe will 
preclude the court from ſuperſeding it? 
All 3 As to the firſt queſtion, I am of opinion that if this caſe ſtood clear 


loyal tate b of the agreement, the ſecond would have iſſued irregularly, and 1 
ected by the 


aſſignment, and every new acquiſition will veſt in the aflignees ; but as to future real eſtate, there muſt be a new 
bargain and ſale, _ 
3 ſhould 
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ſhould without ſcruple have ſet it aſide, and the certificate likewiſe ; | 
becauſe. when aſſignees are choſen under a firſt commiſſion, all the 


eſtate and effects of the bankrupt are veſted in them, and he is inca- 
ble of carrying on any trade, and all his future perſonal eſtate is 


7 


affected by the aſſignment, and every new acquiſition will veſt in the e . 


aſſignees; but as to future real eſtates, there muſt be a new bargain and 7 


ſale. 


for till then nothing can paſs under the ſecond, at leaſt of perſonal . g. 24. 
eſtate; conſequently the certificate here can have no operation at all, 
and I am of opinion it would have been void at law. 

There may have been inſtances where ſecond commiſſions have 
been taken out, when former commiſſions have been deſerted, and the 
aſſignees perhaps, and the commiſſioners dead, and this innocently, . 
and may have paſled: /ub filentio, but is by no means a rule to govern 
the court, | | * | 8 

The ſecond queſtion is, Whether the acts done by the aſſignees 
under the commiſſion, will give a ſanction to the certificate. N 

The ſecond commiſſion was taken out four years after the firſt, the 
certificate ſigned three years ago, and allowed by me two years and 
three quarters, nothing clandeſtine appears; but an advertiſement has 
been put into the Gazette as uſual, for creditors aſſenting or diſ- 
ſenting to the certificate, and was plainly intended that the creditors 
under the firſt commiſſion ſhould meet, becauſe the advertiſement 
was put in by the aſſignees under the firſt ; the two aſſignees under 
the firſt, and ſeveral of the creditors met accordingly, and accept of 
65 l. towards the charges of the firſt commiſſion, and the expence of 
a law ſuit, and in conſideration of this ſum, the af gnees of the firſt 
commiſſion withdrew their petition, which was filed before this 
meeting for ſuperſeding the ſecond commiſſion. 

I am of opinion therefore, on the circumſtances of this caſe, that I 
cannot ſet aſide the ſecond commiſſion, becauſe it would be a great 
prejudice and injuſtice to thoſe perſons who have given Jackſon cre- 
dit ever ſinee his certificate was confirmed, which is no leſs than 
two. years and three quarters ago. 

Though the acts of parliament relating to bankrupts do only di- 22 
rect the aſſignees to advertiſe a meeting of creditors in relation to meeting upon 
commencing ſuits, and for particular purpoſes, yet the aſſignees are any exrraor- 
very much to be commended for advertifing meetings upon any other . 
extraordinary occaſion, that concerns the 'creditors, becauſe where cerns the cre- 


they are numerous, there is no way ſo good to collect the whole — well 
body together. | 8s erer 


ticular pur- 


The preſent is a ſtronger caſe than uſual, for the aſſignees are poles riſes 
y the acts o 


parliament. 


truſtees for all the creditors, and if they have acted improperly, the 
perſons who prefer this petition, may have their remedy againſt 
them at law, for a breach of truſt. | 


> 


ina | 
ATTY EY) Ttt Upon 


Lf ra. 
2, Fon lam porn ct 
207 


— 


The bankrupt is incapable of acting, and therefore no ſecond com- E 22 Þ 
miſſion can be taken out before he has his certificate under the firſt, 2.8. , , 16 ö 


. 
> 


} 
' 


| 


N 
f 
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Bankrupt. 

Upon the whole, after all that has been eranſa@ted between the af. 
ſignees under the firſt, and the creditors under the fecond commit. 
fion, in relation to the certificate, and after the dankrupt das been 
once more enabled to trade, and a new eredit by my 
ming his certificate, I ſhould do very wrong, if I fer ande the ie. 
cond commiſſion under all theſe ad and therefore the 
petition muſt be diſmiſſed. 


* Rule as to an open acconne under 4 
commiſſion of bankruptcy. 


Detember the 22d 1744. 


Ex parte Simpſon and others. | 
Pide under the dlviſon, Concerning the Commiſion and Commiſener:. 


(& ) Rule as to pzincipal and ſurety. 
& Auguſt the ad 1744. 
1 Ex parte Criſp. 
Vide under the diviſun, Rule as to Partnerſhip. 
| March the 26th 1750. 
Ex parte Williamſon. 
Vide under the divifion, Rule as to the Certificate. 


conhyr. 
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1 N id bafhi 
Y Rule as to the inſolvent debtors act 
October the 26th 1744. 


Ex parte Burton. 


"JT HE petitioner was a bond creditor for fifteen hundred pounds of Caſe 135. 
3 Stevens the bankrupt; who had lived formerly in Hhllaud, and Smuens for- 
exerciſed a trade there, but failed, upon which there was a cg bond. merly a tracer 
rum. Stevens comes afterwards to England, and had intereſt enough — agen ; 
to be appointed a governor of a ſettlement abroad, belonging to the which there 
African company, and applies to the petitioner to be his ſecurity to 44 ng 
the company, and to advance him a ſum of money to equip him comes to £3g- 
properly in his office: The petitioner agreed to do it, but inſiſted, as 454, and is 
he run a riſque of forfeiting the ſecurity to the company on Strvens's —_ 1 
miſbehaviour, that the bond ſhould comprize the remainder of the Desde 
old debt, as well as the further ſum advanced, which was done ac- applies to che 
cordingly: Stevens becomes a bankrupt here, and a commiſſion is Mk ety 
taken oat againſt him; the commiſſioners on the application of Bur- to the com 
ton to be admitted a creditor, for the whole money on the bond, be- Pl nr 
ing doubtful whether he was ſo intitled, refuſed to admit him, and , ſum of mo- 


711 ney, who 
he now petitions for that purpoſe. an. 01-pr 


provided Stevens would give him a bond, that ſhould comprize the remainder of an old debt due before the 
cello bottorum, as well as the further ſum advanced, which was done acc6rditigly : Stevens becomes a bankrupt, 


and the commiſſioners doubting if Burton ought to be admitted a creditor for the whole money, be now peti- 
tions for that purpoſe. 


Lord Chancellor on the circuniftances of the caſe, of opinion he was intitled to be admitted a creditor for 
the whole money upon his bond, 


Lord Chancellor : The queſtion is, Whether this be ſuch a real 
debt as to intitle the petitioner to come in amongſt the reſt of the 
creditors under the commiſſion of bankruptcy againſt Stevens, and 
that will depend upon another queſtion, Whether the compoſition in 
Holland was an abſolute diſcharge of the bankrupt? and if it was, 
Whether there is ſtill a ſufficient conſideration for this bond? for if it 
was not an abſolute diſcharge in Holland, no queſtion can atiſe. 

A man indebted to ſeveral perſons becomes a bankrupt in Holland, 
where there are the ſame proceedings upon an inſolvency, as on a 
ceſſio benorum among the Romans: The queſtion is, Whether this 
_ Proceeding is a diſcharge of his effects, as well as of his perſon ? for 

if it was, it would be an abſolute diſcharge of this debt. 

Upon what appears before me, I do not take it to be the law of 
Holland, that it is an abſolute diſcharge of the effects as well as of 
his perſon : It certainly was not ſo even by the law of England, till 
the ſtatute of the 4 & 5 Ann. which was temporary at firſt, and 
never intended to be a perpetual law, but was made in conſideration 
of tw long wars which had been very detrimental to traders, go 

I rendre 
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rendred them incapable of paying their creditors; but I much quef. 
tion whether it is ſo by the law of any other country except England; 
the exempting his wearing apparel or tools of his trade, was left to 
the diſcretion of the Roman Pretor, but was not a binding law upon 
him there, as it 1s here. 
Ifadebtor Can it then be doubted, that if the bankrupt gives a new ſecy- 
—_— rity, that his effects are all liable? Suppoſe by our law under the inſol- 
acts after- vent acts, the debtor delivers up his all, as the ſtatute requires, which 
_ = 4 is the ce//io bonorum of the Romans, and the juſtices of peace diſcharge 
rehdue of the his perſon, and he afterwards gives a bond for the reſidue of the old 
old debt, this debt; will not this be binding upon him, notwithſtanding his being 
—— + cleared under the inſolvent act? 
lee banks: . In the preſent caſe, I think I might reſt here without going any 
after bis dif. further; but ſuppoſing by the law of Holland, his perſon and effects 
charge, gets were actually diſcharged, I am very far from being clear, whether a 
. may bond given, as this was, for the reſidue of a debt, would not make 
juſtice be his effects liable to anſwer it; for if a bankrupt after his diſcharge 
1 gets future effects, in point of juſtice and conſcience he ought to 
ciency, tho! Make good the deficiency, though no court of equity or pretor 
no court will would do it for the creditor. | 
. compel him. Flere is a man wants a ſecurity to the African company, for his 
exerciſing an office of governor in one of their ſettlements, and like- 
wiſe a ſum of money; was it not very reaſonable for the petitioner 
upon ſuch an application to ſay, if I do this, you ſhall give me a bond 
for the reſidue of my old debt, ſince I run a riſque of forfeiting to the 
company if you miſbehave ? 

I am of opinion on ſuch a caſe ſo circumſtanced, that the peti- 
tioner is intitled to be admitted a creditor for the whole money upon 
his bond, and lay no ſtreſs upon the word compoſition, in the deter- 
mination in Holland, for it was a diſpoſition made by the judge, and 

not a voluntary compoſition by the bankrupt. | 

Lord Chancel- Tf a bankrupt applies to an old creditor after a diſcharge by certi- 
on o ficate, to lend him a new ſum of money, to carry on his trade, or to 
bankrupt, af- become a ſecurity for any office; I am inclined to think that this 
tera cuchar8%, ought to be a good conſideration for his giving bond for the remain- 
— der of the old debt, and that he ought to be admitted a creditor 
tor,tolend him for the whole debt under the ſecond commiſſion ; but I will not be 
Mew 10 bar. bound down by this opinion, though as I am at preſent adviſed, 1 
ry on his think it would be ſo. 

trade, or to be 


his ſecurity for any office, this would be a good conſideration for his giving bond for the remainder of the old 
debt, and the wnole may be proved under a ſecond commiſſion. 


The lawof The next day Lord Chancellor ſaid, he had looked into Voet on the 
3 Pandect, under the head of ceſſio bonorum, 2 tom. lib. 42. tit. 3. who 
«i» bmorum lays down the law of Holland exactly as the digeſt does in ſuch 
2 2 5 caſes, that it is no diſcharge of effects, but only of the perſon, ſome 


no diſ-harge Few trifles, as wearing apparel, &c. excepted. 
of effects, but | 


only of the 
perſon, Augu/f 
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ry" Auguf the 7th 1746. i 


Ex parte Green. 


HE petitioner is an aſſignee under a ſecond commiſſion of Caſe 138. 
bankruptcy againſt Bowler, who had been diſcharged once be- Where a per. 
fore under a former comfniſſion, afterwards again under the inſol- te. — uh 
vent debtors act, and now by a certificate under a ſecond commil- gl: devror 
ſion, taken out by his friends for that purpoſe. act, becomes 
The prayer of the petition is, That the bankrupt's certificate may eee 
not be allowed, and inſiſted by the aſſignee's counſel, that according his cenifcate 
to a clauſe in the act made in the 5 Geo. 2. relating to future effects, mult be ſpe. 


> — 5 | La 4 | a 18 
he cannot be diſcharged by a certificate, as to his eſtate under Ap) nmr 


commiſſion of bankruptcy, if he has been before diſcharged under only as a dif- 
the ſtatute for relief of inſolvent debtors. go” pony 
That clauſe 1s as follows. — 


not of his fu- 


Provided always, and be it further enacted, That from and ture eſtate and 
after the 24th of June 1732. in caſe any commiſſion of bankruptcy . 
* ſhall iſſue againſt any perſon or perſons, who after the faid 24th of 
June 1732. ſhall have been diſcharged by virtue of this act, or 
* ſhall have compounded with his creditors or delivered to them his 
« eſtate or effects, and been releaſed by them, or been diſcharged 
by any act for the relief of inſolvent debtors, after the time afore- 
* ſaid, that then and in either of theſe caſes, the body and bodies 
* only of ſuch perſon and perſons conforming as aforeſaid, ſhall be 
free from arreſt and impriſonment by virtue of this act; but the 
future eſtate and effects of every ſuch perſon and perſons, ſhall re- 
main liable to his creditors as before the making of this act, 
* (the tools of trade, the neceſſary houſhold goods and furniture, and 
* neceſſary wearing apparel of ſuch bankrupt, and his wife and chil- 
dren only excepted), unleſs the eſtate of ſuch perſon or perſons 
againſt whom ſuch commiTon ſhall be awarded, ſhall! produce 
clear, after all charges, ſufficient to pay every creditor under the ſaid 
commiſſion, fifteen ſhillings in the pound for their reſpective debts.“ 
Unleſs ſome fraud had been ſhewn, this man ſeems to me to be 
titled to his certificate, but of a ſpecial nature. 

This act of parliament has made two proviſions, one with regard 

to the perſon of the bankrupt, the other with regard to his eſtate, for 
before the making of the ſaid act, neither were diſcharged, but 
both were liable. 
Then comes this clauſe, and makes a particular kind of diſcharge 
in this ſpecial caſe; an abſolute one as to his perſon, with regard to 
all his creditors before the commiſhon, but, upon a particular cir- 
cumſtance only, with regard to his eſtate. 

Therefore ſome kind of certificate he muſt have, the preſent 


ſeems to be a general one, and I do not find that the form of the 
' Certificate is ſettled; 


cc 


cc 
cc 
cc 


£c 
cc 
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The certificate being read, appeared to be a general one, where. 
upon Lord Chancellor niade it ſpecial, by ordering this certificate to 
be allowed a diſcharge of the bankrupt's perſon only, but not of 
his future eſtate and effects. | 


(Zz) Rule as to a bankrupt's future effects. 
March the 2oth 1743. 


Ex parte Proudfoot. 
Vide under the diviſion, Rule as to taking out a ſecond Commiſſion, 


October the 26th 1744. 


Ex parte Burton. 
Vide under the diviſion, Rule as to the Inſolvent Debtors AF. 


Auguſt the 7th 1746. 
Ex parte Green. 
Vide under the ſame diviſion. 
(Aaa) Rule as to a ceſſio bonozum. 
October the 26th 1744. 


Ex parte Burton. 
Vide under the diviſion, Rule as the Inſolvent Debtor's AF. 


(B b b) Rule 
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Bb b) Rule as to depoſits under commiſſions 
of bankruptcy. | 


October the 19th 1744. 
Bromley v. Child. 


Petition on the behalf of the repreſentative of a perſon who was Caſe 130. 
intitled to navy bills to the amount of 6000/7. and who had in „ nude t 

the year 1711. depoſited them in the hands of Sir Steven Evans and navy bills in 
his partner Hale, who gave a note 1 N them, and promiſing to *7' '-depolits 


: th ith Si 
be accountable. In fix months after Sir Steve. Evans becomes a 2 | 


bankrupt. who gave a 


note to be ac- 
countable for them, and in fix months afterwards becomes bankrupt. The repreſentative of 4. petitions to be 
admitted before the Maſter to prove both principal and intereſt to the time of the decree, as navy bills in their 
nature carry intereſt. As this is a ſpecial depoſit, a calculation ſhall be made of the value of the whole intire 
* depoſited, both principal and intereſt at the time of the depoſit, and intereſt not to run on as in a {imple 


The application now was that the petitioner be admitted before the 
| Maſter to whom the cauſe ſtands referred between the aſſignees and 
repreſentatives of Sir Steven Evans, to prove both the principal and 
intereſt to the time of the decree, as navy bills in their nature carry 
intereſt, 

When the petitioner appeared before the commiſſioners of bank- 
ruptcy, they ſet a value upon the navy bills, according to the market 
price they bore at the day of the depoſit, which was only 4.200/. 
becauſe there was a large diſcount, as there was no publick fund ap- 
propriated for the payment of them. 

Lord Chancellor : I cannot allow the petitioner to come in as a cre- 
ditor before the Maſter for the intereſt upon the navy bills as well 
as the principal, becauſe there is a plain diſtinction between debts that 
carry intereſt and a ſpecial depoſit of goods and ſtock; for in the for- 
mer the intereſt ſhall be continued down to the date of the commiſ- 
fon ; but in the latter 'tis otherwiſe, for the intereſt ſtops from the 
time of the depoſit, and a calculation ſhall be made of the value of the 
whole entire thing depoſited both principal and intereſt, be it ſtock or 
goods, according to the market price at the time of the depoſit, and 
intereſt not allowed to run on as in the caſe of a ſimple debt. 

The petition diſmiſſed. 


(Ccc) Rule 
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(C cc) Rule as to relation under commiſ- 
ſions or bankruptcy. 


March the 5th 1744. 


Barwell, and others, — — — Plaintiffs, 
Ward, and others, — _ — Defendants. 


Caſe 140. HE defendant's brother conveyed the moiety of a reverſionaty 
Where the act eſtate for leſs than half the value to her, and in a month aſter- 
of bankruptcy wards ſurrenders himſelf to priſon, and during his lying there, before 
is lying in 859! the two months were expired, he turns his book debts into notes, 
a perſon mall and indorſes over one from Sir Roger Burgoyne, and another from Sir 
be deemed ® Francis Shipworth to Barbara and Margaret Ward. 
a fl day of A commitlion of bankruptcy was afterwards taken out againſt Ward, 
his ſurrender and the plaintiffs were choſen aſſignees, who have brought this bill to 
pany Dy i ſet aſide the conveyance, and pray that the plaintiffs and the other 
to over-reach Creditors may have the benefit of the ſaid eſtate, and that the deeds 
all intermedi- relating thereto may be delivered to them, and that the faid notes and 
Is ſecurities may be alſo delivered to them, and that they may have a 

ſatis faction from ſuch of the defendants to whom the fame were in- 

dorſed, aſſigned, or delivered. 

The counſel for the plaintiffs inſiſted that the conveying lands for 
half the value is an act of bankruptcy of itſelf, and that the fiſter of 
the bankrupt ought to be directed to convey the ſame to the aſſignees, 
and that the notes being tranſactions during the intermediate time be- 
tween his impriſonment and the lying there tuo months, that when 
the /wwo months were compleat, he ſhall be deemed a bankrupt from 
the firſt day of his ſurrender to priſon by relation, fo as to over-reach 
all intermediate tranſactions. 

On the part of the defendants it was urged, that the ſeveral deeds, 
and the indorſement of the notes, were previous to Ward's bank- 
ruptcy, and that the bankrupt being indebted to the defendant Maribo 
Doughty in 4 50 l. on bond, did in September 1741. execute a warrant 
of attorney to confeſs judgment for the ſaid debt, and that being allo 
indebted to his ſiſter Barbara Ward in 601. he did by indentures, 
bearing date in September 1741. convey to her and her heirs his re- 
verſionary intereſt of the ſaid premiſſes, who did then deliver up 2 
bond, which had been given her for 1 50. to be cancelled, of which 
debt 601. remained due, and the deeds were executed a few days after 
they bore date, but before Ward had committed any act of bank- 
ruptcy. 

Lord Chancellor : The preſent is a plain caſe, and appears to be a 
fraudulent conveyance to cover the eſtate, for the deeds are executed 
at a time when Ward was in declining circumſtances, having in the 


October following ſurrendered himſelf in diſcharge of his bail, and 


was confined in priſon, _ 3 N 
No 


Bankrupt. 


No more than 60/7. paid for the moiety of an eſtate in reverſion, of 


the value of 39/. a year, which is pretended now to be redeemable on 

yment of.60/. but no clauſe of this kind in the deed itſelf, for it is 
an abſolute bargain and ſale. 

The court in this caſe ought to do no more than to let the deed Rand 
only as a ſecurity for the money really and bona fide advanced. 

It is not diſputed but that Mr. Ward was a bankrupt at the end of 
the Two months, and that the act of parliament by relation makes him 
ſo at the time he indorſed the two notes; but it has been ſaid by the 


defendant's counſel, the aſſignees might have brought an action of 


trover, but it would have been very difficult to have deſcribed the 
notes at law properly, and therefore the plaintiff is right to come here 
for a diſcovery. 

It has been alſo ſaid, the bankrupt indorſed the notes to raiſe a ſum 
of money to put out his apprentice to another maſter, for the reſt of 
his time. | | | | 
The moſt equitable method is to allow him a groſs ſum out of the 

bankrupt's effects, and commiſſioners of late years have recommended 
it to creditors to allow it, and in my opinion very rightly, for it would 
be hard to make him come in as a creditor under the commi'Ton. 

His Lordſhip declared that the leaſe and releaſe of September 1741. 
augbt to be ſet gſide as an abſolute conveyance, and to fland only as a ſe- 
curity for what (i, any) was really due from Ward the benkrupt to 
defendant Barbara Ward upon the bond, and referred it to a Maſter to 
inquire whether at the execution of the ſaid deeds any ſuch bond was 
ſubfling, and what money was bona fide due from the bankrupt to Bar- 
thereon, and if no money due at that time, that Barbara ſhould then 
convey the ſaid premiſſes to the plaintiffs in truſt for the creditors. 


His Lordſhip alſo declared that the aſſignment of the two notes, 


being after Mr. Ward was in point of law a bankrupt, is void, and di- 
rected the Maſter to ſee if the notes are in the hands of Martha 
Doughty, or in whoſe hands, and whether ſhe hath received any mo- 
ney thereon, and to inquire what ſhe paid in conſideration of the faid 
notes, and whether the ſame was applied to procure another Maſter to 
the apprentice, and if ſo, how much was proper to be allowed (ac- 
cording to the uſual courſe of proceedings under commiſſions) for 
turning over the apprentice of a bankrupt to another maſter, and ſo 
much to be allowed to Martha Doughty, and the ſurplus ſhe is to pay 
over to the aſſignees, and deliver up the ſaid notes, and decreed the 
defendant Barbara Ward to pay coſts, fo far as relates to the convey- 
ance to her, to this time, op 
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202, 


Bankrupt. 


d d) Rule as to an extent of the crown, 
| March the 28th 175 1. 


Ex parte Marſhall and others; in the matter of Garway's 
bankruptcy. 


Caſe 141. JJATT ON was ſurety in a bond with Ga to anſwer par- 
4 ticular debts; Garway becomes a bankrupt, and an extent of the 
dhe crown n CLOWN is taken out againſt Hatton, who pays the debt after diſputing it 


taken out a · for ſome time, and is put to an expence thereby. 
gainſt a ſurety | 4 


I — . un 
the commiſſion againſt the principal. 

Hatton is ſince dead, and his repreſentatives apply now to be ad- 
mitted creditors under Gazrway's commiſfton, and to e the ex- 
pences he was put to in the diſpute with the crown; the counſel for 
the aſſignees oppoſed it, and inſiſted that notwithſtanding as between 
debtor and creditor, the latter is intitled to have compleat ſatisfaction 
againſt the ſurety as well as the principal; there is no rule, that if 
a ſurety * a juſt debt, and occafions an expence by that means, 
_— charge the eſtate of the principal with the expences of 

fuch a ſuit. | 
Lord Chancellor : I know of no fuch diſtinction, and it would be 2 
very hard cafe here, as the failing of Gurway was in all probability 
An extent of the ſole occaſion of the difficulties that Harton was under, and made 
the crownis him incapable of paying the demand of the crown; and as an extent 
an action and is both an action and execution in the fiſt inſtance, Hatton in his 
the firſt in- ſituation could not be ſuppoſed prepared to pay it immediately, and 
ance. therefore no pretence to ſay his repreſentativer than be prechuded from 
proving the expences Hatton was put to in the ſuit with the crown. 


October the 26th 1745. 
20. Anon'. 


Caſe 142. AT on behalf of a bankrupt to be diſcharged from a com- 
A mitment under an extent of the crown, having ſurrendred him- 
though he bas ſelf to the commiſſioners, and conformed himſelf according to the acts 


— in of parliament relating to bankrupts. 5 
every repe® Lord Chancellor : The crown is not within the ſtatutes of bankrupts, 
latingto bank- and therefore he cannot be diſcharged from a commitment on behalf 


ruptcy, cannot 
be dikharged of the crown, 


from a com- 
mitment un- 
der an extent 


of the crown, 10 | of (Ee e) Rule 


W 


Bankrupt. 


ge e) Nute 48 to creditors afſenting 02 dif- 
___ Tenting to a cereifieate. 6 
Auguſt the 14th 1742. 
Ex parte Turner. 


Vide under the diviſion, Joint and ſeparate Commiſſion, 


Oftcber the 26th 1743: 
Ls parte Lindſey. 


Vide under the diviſion, What is or is not an Eleftion to abide under & 
TY _ Commiſſion. ” | 


. Ret March che 25th 1750. 
8 Ex parte Williamſon. 
Nat wider the diviſon, Rule as to 4 Certificates 
December the 21ſt 1752. 
In the matter of the Simpſon's bankruptcy. 
Vide under the diviſion, Rule &s to Partnerſhip. 


(F ff) Bankruptcy no Abatement. 
November the roth 1748. 


2 Anon. 


R. Wilbraham, where the defendant had an order for diſſolvin Caſe 143. 


YA the injunction 2, moved it might be made abſolute, unleſs $7.95 ar 


S diffolving an 
cauſe ſhewn before the riſing of the court. — ii 


0 * Sewell of the other fide ſaid, the cauſe was abated by the plain - vill be made 
x 


ving become a bankrupt ſince the granting of the injunction, uit gang 


: l withſi.ading 
and that the aſſignees under the commiſſion have not as yet revived. the plaintiff is 
ant BY was, Lord bankrupt, 
unleſs he ſhews 


cauſe. 
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Lord Chancellor : Bankruptcy is no abatement, and therefore if he 
had any cauſe to ſhew he muſt go on, or he would diſſolve the in- 
junction: Upon which he ſhewed exceptions for cauſe, which were 
allowed upon the common terms of procuring the Maſter's report in 
four days. 5 


(ogg) Arreſt upon a Sunday foz a contempt 
regular. 


June the 2d 1749. | 
Ex parte Whitchurch. 
Vide title Arreſt, under the divifion, Where good on a Sunday. 


C AP. XVI. 
Baron and Feme. 


(A) How far the husband ſhall be bound by the wife's as be- 
foe marriage. 
(B) How far a feme covert ſhall be bound by the acts in which 
ſhe has jofned with her husband. = 
(C) Concerning the wife's pin⸗ money and paraphernalia. 
(D) How far gifts between husband and wife will be ſup- 
po2ted, 
(E) Concerning alfſmony and ſeparate maintenance. 
F) Rule as to a poſſibility of the wife. 
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(4) How far the husband ſhall be bound by 
the Wife's acts befoze marriage. 


March the 2d 1737. 


Samuel Newſtead, Stokes and Suſannah his wife, Atkin- 
ſon and Elizabeth his wife, and others, — 


Samuel Searles, Miller and Balls, and others, — Defendants. 


5 Plaintiffs. 


HE plaintiff New/tead is the eldeſt fon and heir of Elizabeth, Caſe 144. 
late the wife of Newftead ſenior, who was the eldeſt daughter A widow who 
and coheir of Eligabeth Searles deceaſed, by John Martyn her for- . 
mer husband, and the plaintiff Suſannah is the youngeſt daughter, mer huſband, 
and another of the coheirs of Elizabeth Searles deceaſed, by Jebn 33 24 
Martyn, and the plaintiff Elizabeth the wife of Joſeph Atkinſon, is em. ang 
the daughter of Sſannab Stokes, and grandchild of Elizabeth Searles. theſe two 


children each 
of them a child, and being in poſſeſſion, in her own right, of freehold, copyhold, and leaſehold eftates, by 
articles before her ſecond marriage, to which her huſband was a party, and by his conſent, conveys the whole 
to truſtees, that they ſhould divide the freehold, copyhold, and leaſeho!d, if no iſſue of the marriage, in 
moieties, one to the plaintiff her grandſon, his heirs and afligns, the other to her grandaughter in fee, pro- 
vided if there ſhould he any child or children of the marriage, that child or children to have an equal ſhare 
of the ſaid eſtates, with the grandſon and grandaughter. 
The buſband and wife afterwards mortgage the ſettled eſtates, to perſons who had notice of the ſettlement. 
Declared, that the ſettlement is no voluntary agreement, but a binding one, and no inſtance where ſuch a 
limitation has been held fraudulent, and void againſt ſubſequent purchaſers, or creditors ; for if it ſhould, no 
widow on her ſecond marriage, would be able to make any certain proviſion for the iſſue of a former. 


Mr. Cornwallis ſeized in fee of freehold and copyhold, and poſ- 
ſeſſed of leaſchold, held of the biſhop of Norwich in Suffolk, of the 
E value of 1 50 J. made his will in 1698. having firſt ſurrendred 
is copyhold eſtate to the uſe of his will, and thereby gave to Grace 
his wife all his freehold, copyhold, and leaſehold, for ſo long as 
ſne ſhould continue his widow, and after her deceaſe, then he gave 
the freehold, copyhold, and leaſehold eſtates, to Elizabeth Searles, 
then El:zabeth Martyn his daughter, and her heirs ; the teſtator died 
ſoon aſter. 
Elizabeth Searles, before her marriage with the defendant Samuel 
Searles, by indenture dated the zotb of April 1709. between her of 
the firſt part, Samuel Searles of the ſecond part, Smith and Maltyward of 
the third part, reciting the will of Mr. Cornwallis, and that a marriage 
was intended between Elizabeth and Samuel; and that it was agreed 
Elizabeth ſhould have the diſpoſition of her eſtates after the death of 
Grace; Elizabeth with the conſent of Samuel for the ſettlement of her 
eſtate upon ſuch children, and grandchildren, as Elizabeth ſhould 
have living, either by her late husband John Martyn, or by Samuel 
Searles at the time of ber death, did covenant with Smith and Malty- 
ward, that they and their heirs ſhould after the intended marriage, 
and the death of Grace, ſtand ſeized of the meſſuage held by leaſe " 
T Yyy . 
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the biſhop of Norwich, and all other the eſtates of John Cormuallis, 
given by his will to Elizabeth Searles after Grace's deceaſe, to the uſes 
therein and after mentioned, that is to ſay, when the freehold and 
copyhold lands ſhould come to be veſted in Eligabetb, to permit Sa- 
muel Scarles to receive to his own uſe during the coverture, the rents 
and profits thereof, and if Elizabeth ſurvived Samuel, then ſhe to re- 
ceive them during her life, with a power to Eligabelh to charge the 
ſaid eſtates by her will, or any other writing with 200 J. to be 
paid after her deceaſe, as ſhe ſhould appoint, and for want cf ſuch af- 
ointment, to be paid to Samuel, and after the deaths of Grace and 
Elizabeth, that the truſtees and their heirs ſhould divide the freehold, 


* copybold, and leaſehold eflates in manner following, (that is to ſay,) if 1 


iſſue between Samuel and Elizabeth living at her deceaſe, that then 
they ſhould convey one moiety of the ſaid premiſſes, to the uſe of the plain- 
tif} Newſtead, his heirs and aſſigns, and the other moiety to the uſe of 

laintiff Suſannah Stokes her daughter for hfe, remainder to ber gran- 
daughter the plaintiff Elizabeth Atkinſon, her heirs and aſſigns ; pro- 
vided, if there ſhould be any child or children between Samuel and 


Elizabeth, that then each ſuch child to have an equal ſhare of the ſaid 


late, with the plaintiff Newſtead and Elizabeth Atkinſon, 


The marriage took effect, and the defendant Searles entred upon 
the freehold, copyhold, and leaſehold lands, and received the rents 
thereof, upon the death of Grace, which happened in 1719. and en- 
joyed the ſame unto the death of Elizabeth, which happened in 
September 1733, without leaving any iſſue by the defendant Searles; 
the plaintiff on the death of Eligabetbh, became intitled to the faid 


moiety under the ſettlement, and Suſannah Stokes to the other for 


life, with remainder to Eligabetb Atkinſon and her heirs, and inſiſt 
the ſame ought to be conveyed accordingly, and that the deed of the 
zoth of April 1709. ought to be carried into execution; and there- 
fore by their bill pray an account of the rents, &c. received from the 
freehold, copyhold, and leaſehold eſtates, ſince the death of Eliza- 
veth Seartes, and that one moiety of the reſidue of the profits may 
be paid to the plaintiff Newſ/tead, the other to the plaintiff Szc&es, and 
Suſannah his wife, and that the legal eſtate of the ſaid freehold, 
copyhold, and leaſehold eſtates may be granted, ſurrendred, and 
conveyed to ſuch of the plaintiffs as are intitled to the ſame, accord- 
ing to the ſettlement of the 3oth of Abril 1709. 

The defendant Searles in 1719. together with Elizabeth his wife, 
mortgaged the freehold eſtate for a term of years, for 200 J. to Pen- 
dar, and the leaſchold eſtate was afterwards ati:gned to him, as a 
further ſecurity, and Searles and his wife levied at that time and 
afterwards fines, whereby the freehold and leaſehold became veſted 
in Searles in fee, after Elizabeth's death, ſubject to the mortgage. 

Searles inſiſted that he was intitled to the equity of redemption, and 
that his wife executed ſuch deeds and fines, out of affection to him, 
and alſo that Elizabeth dying without appointing the two hundred 
pounds under the deed of the zoth of April, he ought to have it 
. E 
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The defendant Miller claims as aſſignee of Pindar's mortgage term, 
which after ſeveral meſne aſſignments became veſted in him the 26th 
of March 1733. at which time he advanced a further ſum to Searles 
and his wife, and that there is now due to him for principal 13 10/. 
beſides intereſt, and ſays that he never had any notice, till after the 
death of Elzabeth Searles, of the plaintiff's claim, nor of the inden- 
ture of the 3oth of April 1709. 

Tord Chancellor: The queſtion is, Whether the articles of the 3oth 
of April 1709. are for a valuable conſideration and binding, or ought 
to be conſidered as voluntary and fraudulent, with reſpe& to ſubſe- 

uent creditors or purchaſers ? 

If I was to lay it down as a rule that ſuch articles as theſe are not 
binding, it would become impoſſible for a widow on her ſecond mar- 
riage to make any certain proviſion for the iſſue of a former, and the 
ſecond huſband might then contrive to defeat the proviſion made for 
thoſe children, 

I am of opinion theſe articles ought not to be conſidered as a vo- 
luntary agreement, and that the plaintifts are intitled to relief in this 
court. This is the caſe of a widow, who has two children by a for- 
mer huſband, and no proviſion made for them, and thoſe two chil- 
dren have each of them a child, and the mother being in poſſeſſion 
in her own right of freehold eſtate, leaſehold, and copyhold, the 
ſecond huſband, if there had been a child born alive, would have been 
intitled to be tenant by the curteſy of the freehold, and alſo to the 
leaſehold and copyhold immediately upon the marriage. 

To prevent this, by the articles before the ſecond marriage, 200/. 
is allowed to be raiſed by the wife out of the eſtate, and in caſe there 
ſhould be no children of the ſecond marriage, then one moiety there- 
of was to go to the plaintiff New/tead his heirs and aſſigns, and the 
other to Sſanna Stokes for life, remainder to Elizabeth Atkinſon her 
heirs and aſſigns, the former her grandſon by the firſt marriage, and 
the latter her daughter and grandaughter ; but if there ſhould be 
any child or children of the ſecond marriage, then they were to have 
an equal ſhare with the plaintiffs. 

Upon the mortgage to Pindar, by the contrivance of ſome country 
attorney, Elizabeth Searles and her huſband levied a fine, and in the 
deed to lead the uſes there is a compleat recital of the will, under 
which the wife claimed, and of her marriage ſettlement in ſo ample 
a manner, that the will and ſettlement muſt neceſſarily have been laid 
before him, and he muſt conſequently have had full notice of it as 
agent for the mortgagee. 

The children of the firſt marriage ſtand in the very ſame plight and 
condition as the iſſue would have done, if there had been any, of the 
ſecond marriage, and even are provided for before them. 

Suppoſing there had been iſſue of the ſecond marriage, and they had 
brought their bill to carry theſe articles into execution, upon a decree 
in their favour, would not the children by the firſt marriage have been 


equally intitled to a benefit from the decree? i 
3 Taking 
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Taking the caſe with all its circumſtances, I think the ſettlement 
no voluntary agreement, but a binding one; the ſtatute of the 13 and 
27 Eliz. that make conveyances fraudulent, are voluntary conyey. 
ances made againſt purchaſers upon a valuable conſideration, or n 
fide creditors : But it would be difficult to ſhew that ſuch a limitation, 
as in the preſent caſe, has been held fraudulent, and void againſt ſub- 
ſequent purchaſers or creditors, * 

The preſent is a ſtronger caſe, for here are reciprocal conſiderations 
both on the part of the huſband and wife, by the proviſion under the 
articles for the children of the ſecond marriage. 

The mortgagees had notice that the lands were liable to theſe arti- 
cles, and therefore the plaintiffs are intitled to have the benefit of 
them againſt the defendants who are affected by notice; and his Lord- 
ſhip decreed an account to be taken of what 1s due for the principal 
ſum of 200/. and intereſt, from the death of Elizabeth the late wife of 
defendant Searles, and to tax Miller his coſts fo far as relates to the 
mortgage of 200/, and upon being paid what ſhall be reported due, 
ordered the defendants Miller and Searles to convey the freehold, and to 
uſſign the leaſchold, and ſurrender the copyhold free of all incum- 
brances done by them to the plaintiff New/tead, Suſannah the wife of 
Stokes, and Elizabeth the wife of Atkinſon, according to the ſeveral 


eſtates and intereſts therein provided and limited to them by the faid 
marriage articles, 


* * „ a » 


& - i 4 


* Lonkings v. Keymis, 1 Lev. 150. C 23. there Sir Nicholas Keymis, being tenant 
© for life, remainder to his fon Charles in tail, in 1641, in conſideration of a mar- 
© riage to be had between his ſon and Blanch Manſell, and 25001, portion, levied 
* a fine to the uſe of Sir Nicholas Keymis for life, remainder to Charles and Blanch for 
their lives, remainder to the heirs of the body of Charles of Blanch berotten, remain- 
«© der to the heirs of the body of Charles, with power for Sir Nicholas Keymis to charge 
<« the premiſſes with 2000/. Sir Nicholas and Charles in 1642. joined in a leaſe and 
<< releaſe to David Fenkins and his heirs for 2000/. on condition of payment of 2020/, 
<« with intereſt ſome years after, to be void, Blanch afterwards dies without ifſve, 
Charles Keymis marries another wife, by whom he had iſſue the defendant, and dies, 
te the mortgagee dies, and his heir brought an ejectment, and adjudged the leaſe and 
<< releaſe was no good execution of the power at common Jaw. He then brought bis 
< bill in equity on theſe grounds; 1/, that the conſideration of the marriage ol Blanch, 
and the 2500 J. paid with her, did not extend to the defendant, being an iſſue by 
the ſecond venter, and fo the eſtate in remainder whereby he claimed was volun- 
tary; (two other grounds not material to this cafe) but on the firſt Lord Keeper 
Bridgman declared that the confideration of 25001, paid on the firſt marriage, ſhould 
| extend to the iſſue by the ſecond venter,” 1 


cc 
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cc 
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(3) HoW far a feme covert (hail be bound by 


the acts in Which the has joined With her 
husband. 


June the 18th 1737. 
Metcalf v. Ives. 


Vide title, Award and Arbitrament, under the diviſion, For what Cauſes 
ſet aſide. 


(C) Concerning the Wife's pin-money and 
paraphernalia. 


March the 25th 1738. 


; : Caſe 145. 
Ridout v. Lewis. A. had 3007. 
per annum pin- 
p money, the 
RS, Lewis had three hundred pounds per annum ſettled on her huſband for ſe. 
for pin- money; for ſeveral years before Mr. Lewis's death he veral years be. 


paid her only two hundred pounds per annum, and there was evidence {25 n, EA 


id her 200ʃ. 
read, that often, on Mrs, Lewis's complaining of being paid ſhort, Mr. 3 pro- 
Lewis told her ſhe would have it at laſt. ee 

The queſtion was, Whether ſhe ſhould be let in to have the arrears bo while at 
of her pin-money, made a charge on the aſſets of Mr. Leꝛois. laſt, 


Lord Chancellor: I allow that it is a general rule, when a wife ac If the wife ac- 
cepts a payment ſhort of what ſhe is intitled to, or lets the huſband <*p's leſs, or 


a , $5 , lets her huſ- 
receive what ſhe has a right to receive to her ſeparate uſe, it implies a 13 


conſent in the wife to ſubmit to ſuch a method, where the huſband what ſhe has a 
and wife have cohabited together for any time after ; but here is no fshttoreceive 


q g to her ſeparate 
pretence that the pin- money was departed from by the wife, for there ge, it — 


1s evidence of ſeveral payments eo nomine; and though a wife may a conſent in 


come to an agreement with her huſband in relation to any thing ſhe is 3 


intitled to ſeparately, yet this does not amount to a new agreement, thod. But 
for here was a promiſe ſhe ſhould have it at laſt, which was an un- where the pin.“ 


we is paid 
dertaking to pay the arrears ; ſhe is therefore intitled to have the ar- 10 her 4 v 


rears of her pin- money raiſed by the truſtees out of the eſtate, which ine, her a. 
was by ſettlement charged with it. 1 
His Lordſhip therefore decreed, that an account ſhould be taken of retuing to her 
the arrears of the three hundred pounds a year due to the defendant, ſeparate eſtate 
and what ſhall be found owing on the balance of that account was to be jm ages 


a new agree- 
conſidered as a charge on the term of 50 years created by the mar- ment, and his 


ruge ſettlement, for ſecuring the payment of the three hundred pounds 1 
a year, at laſt is an un- 
2 2 2 D) HOW A 
rears. 


270 Baron and Feme. 


D) How far gifts between husband and wike 
| will be \upp92ted. - 8 


July the 12th 1738. 
Sarah Lucas, only child cf John Lucas, by Mary his firſt Fran ſys 


wite, — — 


Jjabella Lucas, widow of the ſaid John Lucas, and Iſabella 
Lucas an infant, their child, — 4 


| Defendants, 


Caſe 146. ARY Lucas, in her laſt illneſs, requeſted of John Lucas her 
Mary Lucas in- huſband, that her wearing apparel, gold watch, pearl necklace, 


her laſt illveſs rings, ornaments, and ſeveral pieces of plate, coins, and other things 


Ry in her poſſeſſion, and uſed by her, might be given to the plaintiff, 


that her wear- and put into the hands of Mrs. Dunſter (a friend) for the plaintiff's 


bag appar uſe ; which John Lucas promiſed, and after her death he gave the ſuid 
pearl neck- things to the plaintiff, and made an inventory and valuation of the 


Jace, ringe, Se. ſame, to the amount of 187/. 85. 6d. and locked them in a ſtrong 


in her poſſeſ- s tl : k 
rg? ry if cheſt, and after making three copies of the inventory, put one into 


by her, might the cheſt, and gave the key with another copy to Mrs. Dunſter, and 
be given toher the third to James Lucas his brother, to the intent it might be known 


* a . | 
— "=" what was given: In the preſence of ſeveral perſons he ſent the cheſt, 


friend's hands With the things therein, to Mrs. D:4/i-r, for the plaintiff's uſe, and 


i ſhe accepted the ſame on the plaintiff's behalf. | | 
the Nu John Lucas, after his firſt wite's death, by articles of the 26th of 
promiſed, and June 1734. between him of the firſt part, and Holmes and defendant 
3 1Jabella of the ſecond part, reciting an intended marriage between him 
the ſaid things and Iſabella, and that Holmes had agreed to pay him 20001, and that 
to his daugh he had a daughter (the plaintiff) by a former wife; the ſaid Lucas 


ny —.— agrees that if he ſhould die in the life-time of {{:be!/a, and there ſhould 


and locked be any child between them, or that the plaintiff ſhould be then living, 
them in 2 that then {/abel/a ſhould enjoy one third of his perſonal eſtate, after 


ſtrong cheſt, G f 
0 — che Payment of his debts and funeral expences, and her widow's chamber, 


key to his according to the antient cuſtom of Londen; and that the children of 


* i, ſuch marriage, together with the plaintiff, if living, ſhould enjoy one 


things therein third of his perſonal eſtate for their reſpective uſe, and that the pro- 
to her for his viſion made for Jſabella was in full of her dower and thirds, 


"ht p . OP . F E g 4 
3 john Lucas in 1736. died, leaving Jſabella his wife, and one only 


buſbard after, Child by her, Iſabella the infant, and alſo his daughter the plaintiff, 
wards took and by his will of the 10th of June 1736. directed that the ſurplus of 


ſome of the . 
chings into his his eſtate and effects, after his marriage contract was duly provided 


policfion a. for, and all his perſonal eſtate, ſhould be divided between his wife and 
oy > daughters, the plaintiff, and Jabella the infant. | 
to invalidate The defendant Jabella the widow, inſiſts on 1000 J. South Sea an- 
the gift, which nuities, which the teſtator in his life time transferred to her, and as 


fect b f ; hd 
2 * ſhe ſays intended thereby to give them to her, and by word or ny 
| (Clare 
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declared that ſhe ſhould hold and enjoy them to her own uſe, and 
before the transfer promiſed often to transfer them to her own uſe, 
and gave inſtructions to an attorney to draw a deed to declare them 
to her own uſe, who accordingly veſted it in truſtees, in truſt that 
they ſhould transfer the ſame to defendant for her own uſe, but that 
teſtator (on information that it would be better) transferred them 
to the defendant, and aſſured her that ſuch transfer would effectually 
ſecure them to her, and which he did as a further proviſion. And 
to make it equal to her fortune. 

And as to the watch, pearl necklace, and other things claimed by 
the plaintiff, infiſts that the teſtator voluntarily, and of his own ac- 
cord, ſent for the cheſt, and diſpoſed and altered the things therein, 
as he thought fit, and that he made her a preſent of the ſnuff box, 
and a pearl necklace out of the cheſt, _ | 

The bill prayed a delivery of the cheſt, and the things therein 
contained, and a diſtribution of the eſtate according to the marriage 
articles, and the will of the teſtator John Lucas. 

Lord Chancellor : As to the firſt part of the bill, I am of opinion 

that the delivery by John Lucas of the things in a cheſt to Mrs. 
Dunſ/ter for the uſe of his daughter, who was the child left by the 
firſt wife, according, as he ſaid, to the promiſe made to his wife in her 
life-time, is a ſufficient delivery, to veſt the property in the daughter, 
and though he did afterwards take ſome of the things into his poſſeſ- 
ſion again, as the watch and necklace, that was not ſufficient to in- 
validate the gift, which was made perfect by the former act. 

As to the transfer by John Lucas of 1000 /. South Sea annuities to Giſts between 
his wife in her own name, I am of opinion this is not a good trans- * hand and 
fer, ſo as to affect the marriage articles, by making any alteration in ſupported in 
the groſs eſtate. of the teſtator, the whole of which was liable by the * mor 
marriage articles to be divided into ſuch proportions, which he could us does not 
not voluntarily alter; and therefore this is as much a fraud on the allow the 
articles, as it would be on the cuſtom of the city of London, yet it is Peper © 
good as againſt the teſtator himſelf, and to be anſwered out of his teſta- | 
mentary ſhare, if ſufficient ; and in this court, gifts between husband 
and wife have often been ſupported, though the law does not allow 
the property to paſs : It was 1o determined in the caſe of Mrs Hun- 
gerford and in lady Comper's caſe, before Sir Joſeph Jekyll, where gifts 
from lord Cooper in his life-time were ſupported, and reckoned by 
this court, as part of the perſonal eſtate of lady Coeper. 

* His Lordſhip declared, that the jewels and other things given 
by the teſtator to the plaintiff, and delivered in a cheſt to Mrs. 

* Dunfter, for her benefit, are not to be conſidered as any part of 
the teſtator's perſonal eſtate, and that what ſhould appear to be the 
clear perſonal eſtate, after payment of debts, ſhould be divided 
into three parts; one third to be retained by defendant J/abella in 
her own right, by virtue of her marriage articles; another third to 
be the teſtamentary part of teſtator, and the remaining third is to be 
divided into moieties, one to belong to the plaintiff, the other to 
* ſabella the teſtitor's daughter, by his ſecond wife, i 
4 « An 
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* And his Lordſhip declared, that the transfer of the 1000 
% South Sea annuities, by the teſtator to his wife, ought not to take 
« effect in prejudice of the marriage articles, but to be brought into 
te the perſonal eſtate before the diviſion be made, but that ſuch 
© transfer ought to be conſidered as a good gift againſt the teſtator 
* Jahn Lucas himſelf, and that the defendant Jabella the widow 
© ought to receive a ſatisfaction for the 1000 J. South Sea annuities 
out of the teſtator's third or teſtamentary part of his perſonal eſtate, 
* fo far as that will extend, and doth therefore order that the teſta- 
ce tor's third part be applied in the firſt place, to make good to the 
e defendant J/abella the value of the South Sea annuities, and the di. 
ce vidends thereof from the death of the teſtator.” The jewels, Ge. 
his Lordſhip directed to be delivered to the defendant James Lucas 
for the benefit of the plaintiff. 


E) Concerning alimony and ſeparate main- 
tenance. 


February the 17th 1737. 


Moore v. Moore. 


Caſe 147. IR Richard Prancis Moore by ſettlement dated the 18th of 
— and. October 1707. made before, and in conſideration of the mar- 
tion of a mar. riage to be had between the plaintiff and defendant, and of 6000, 
rings dy. her portion, conveyed lands to truſtees for 99 years, upon truſt to 
portion with + 


Fe nene pay out of the rents 100 J. a year, tax free, by half yearly payments, 


wife, conveys to lady Moore for her ſeparate uſe. 
lands to truſ- | 
tees, upon traſt to pay 100/. per ann. to the lady for her ſeparate uſe. She many years after the marriage, 
upon diſputes between her and her huſband, leaves him, and goes abroad. The truſtees (there being great 
arrears of the annuicy) bring an ejectment for recovery of the terms, and the huſband his bill for an injunction 
to ſtay the proceedings in ejectment. 

Lord Chancellor was of opinion he could not relieve againſt the p+yment of the annuity, notwithſtanding the 
huſband by his bill offers to receive his wife again, and pay ber the annuity, if ſhe would live with him, 
but directed an account, and on payment of the arrears of the annuity, the injunction to be continued, ot 
otherwiſe, diſſolved ; and if default in the growing payments, the w.te to be at liberty to apply. 


The marriage took effect, and after living above twenty years with 
great harmony, upon ſome differences and diſputes ariſing between 
the husband and wife, ſhe went privately from him in January 1728. 
and got into France, and now reſides there; and having prevailed 
with her truſtees to bring an ejectment for the recovery of the term, 
there being great arrears of the annuity due, they were proceeding 
to judgment and execution, when the husband thought proper to 
bring his bill in equity, complaining of his wife's withdrawing her- 
ſelf, and inſiſted that ſhe is intitled to the annuity only during her 
cohabitation with him, and offers to pay the annuity if ſhe would 


live with him, and to receive her kindly, and forgive what 1s paſt ; 
1 | an 
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and therefore prays that he may be relieved againſt the payment of 
the annuity, and may have an injunction to ſtay the proceedings in 
| 4 

After the ejectment brought by the truſtees, the husband com- 
menced a ſuit in the eccleſiaſtical court, for a reſtitution of conjugal 
rights, and upon the wife's not appearing to the proceſs of the court, 
a ſentence of excommunication was pronounced againſt her. 

For the plaintift in this caſe, there were two points chiefly in- 
ſiſted upon. 

Firfl, That his wife by her misbehaviour in cauſeleſly deſerting 
her family, had forfeited her pin-money. 

Second y, That it was intended for her only to ſpend in her 
family. 

. which it was argued, that by the marriage contract, ſhe is 
obliged to cohabit, and that failing in this, ſhe ought not to have her 
annuity, and that therefore it is equitable to reſtrain her till ſhe re- 
turns, and lives with her husband, and behaves as ſhe ought to do, 
and that he has no remedy to get her back but by ſtopping this pin- 
money. | 

That this allowance was only to promote harmony between the 
plaintiff and the defendant, and to enable her to do acts of bounty 
in her family, therefore when the reaſon for it ceaſes, the allowance 
ought to ceaſe likewiſe. 

That in many cafes the court have interpoſed to make a proviſion 
for a wife, on the misbehaviour of the husband, par! ratione they 
ought to interpoſe, where the wife misbehaves, as in the caſe of Cole- 
more v. Colemore, and Oxenden v. Oxenden, 2 Vern. 493. and that, in 
the preſent cafe, the lady's deſerting her family, in the manner ſhe 
has done, is a ſufficient reaſon for the court to interfere ſo far, as to 
ſtop the payment of the pin-money, in order to induce her to re- 
turn to her duty. 

Mr. Cox for the defendant, argued that theſe three confiderations 
naturally aroſe upon this caſe. | 

Firſt, Whether the ſettlement ſhall be taken ſtrictly, or whether 
it ſhalt be taken to intend a benefit to the defendant, on condition 
only of cohabitation. 

Secondly, If to be conſtrued conditionally only, then whether or 
cruel uſage, the is not juſtifiatle in ſeparating from her husband. 

Thirdly, Whether the uſage here has been ſuch as may juſtify 
ber ſeparation. 

He argued, that according to the words and legal operation of 
the deed, there is a provifion at all events for the defendant of 100 J. 
a year, and quaad hoc, the is to be conſidered as a feme ſole, and as 
a ſtranger to the plaintiff; and to take in other matters extrinſick, and 
not appearing from the words of the deed, would be judging of 
another deed, not of this. In the caſe of Wills, which generally 
allows the greateſt. ſcope, in order to let in the intent, the conſtruc- 
tion has always been bounded and circumſcribed to the words, for 
the general rule has uniformly been, that unleſs the intent can be 
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collected from the words, it is in vain to urge it, for that otherwiſe 
it would be making a man's will, not conſtruing it, and deeds are 
to be conſtrued more ſtrictly, and the rule of law is, that they are 
to be taken moſt ſtrongly againſt the grantor, and moſt beneficially 
for the grantee (a). That nemo contra factum ſuum venire poteſ, 
2 Inſt. 66. but to come into the conſtruction contended for on the 
part of the plaintiff, would be to invert both theſe rules. 

In Aſtry v. Ballard, 2 Mod. 193. it is ſaid men's grants muſt he 
taken according to uſual and common intendment, and where words 
may be ſatisfied, they ſhall not be reſtrained further than they are 
generally uſed, for no violent conſtruction ſhall be made to prejudice 
the right of any one, contrary to the plain meaning of the words. 

If the words then in the preſent caſe are to govern, they are ſo ex- 
preſs and plain, that they leave no room for conſtruction, and to 
put a meaning upon them, contrary to the plain ſenſe, would be 
bringing things to the utmoſt incertainty. In Edricł's caſe (6) the 
judges ſaid they would not make a conſtruction againſt expreſs 
words, and yet there was a ſtrong equity in that caſe, to induce 
them to do it. | | 
If in the preſent caſe, the defendant ſtood in need of the aid of 
this court, from any defect in her ſettlement, it might with ſome co- 
lour of reaſon be ſaid, that ſhe had forfeited her right to it by her 
elopement, but even in ſuch a caſe, though it appeared that a wife 
had lived in open lewdneſs, yet ſhe was not diſmiſſed with ſuch an 
anſwer; for in the cafe of Mildmay v. Mildmay, 1 Vern. 53. and 
2 Chan. Caf. 102. the plaintiff a feme covert, who had 50 J. per 
ann. ſettled on her by her husband, to be paid out of certain rents, 
ſuggeſted by her bill that he had, on purpoſe to defraud her of 
this annuity, procured the tenants to ſurrender their eſtates, on which 
the ſaid rents were reſerved, and prayed that it might be made good 
to her by decree of the court; and notwithſtanding it appeared that 
ſhe was a very lewd woman, and had eloped, the Lord Chancellor 
ordered, that the husband ſhould ſtand in the place of the tenants, 
and admit the rent payable, and ſhe to recover it at law as well as ſhe 
could: There the ſettlement was merely voluntary, and after mar- 
riage, and the wife charged not only with elopement, but open /ewd- 
neſs, and yet it was thought reaſonable to decree in her favour, and 
give her ſuch relief, that without it ſhe muſt have failed at law: In 
the preſent caſe, the ſettlement appears to be upon the higheſt conſi- 
derations, that of marriage, and a large portion, and the utmoſt 
charged upon the lady, is a bare elopement; if therefore, in Milu- 
may's caſe, it was reaſonable to aid her legal remedy, @ fortiori it 
would be unreaſonable in the preſent caſe, to reſtrain her from pur- 
ſuing it. 

As to the offer of the plaintiff to receive her, and on her return 
to pay the annuity, there are many caſes, where ſuch an offer, againſt 
the expreſs contract of the party has been rejected, as in the caſe of 
Seeling v. Crawley, 2 Vern. 386. and numberleſs more to the ſame 
purpoſe : For if a man will with his eyes open make a bargain, 15 
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he after finds reaſon to repent of, he is not intitled to relief here, 
it is the effect of his own folly, and he muſt take the conſequences. 
It may beſides be material to conſider, what ſpecies or kind of 
offence it is that the defendant ſtands charged with ; it is at moſt but 
a fimple elopement, which is an offence not taken notice of, or any 
way puniſhable by the law of the land: By the Common law, a wife 
was intitled to dower, notwithſtanding an elopement accompanied 
with adultery, and though by the ſtatute of We/iminſter (a) adultery (a) Weſt. 2 
and elopement are made a bar to dower, yet it has always been ta- ® 3+ 
ken ſo ſtrictly, that the one without the other, has often been held 
to be not within the ſtatute (5), certainly both together, tho' a bar to (5) Perk. pl. 
dower, would be no bar to her claiming a proviſion made for her by 555 Abr. nt 
a jointure ; and though in the ſpiritual court, the husband may ſue Dower, pl. 
her for reſtitution of conjugal rites, and for refuſal ſhe may fall un- _— 
der the cenſures of the church, yet that is not in reſpe& of elope- 15 An. 
ment, for ſuch a ſuit may be as well where there is a cohabitation, 
as otherwiſe. | 
Jo fay then, that in equity ſhe is puniſhable, or that ſhe might 
in this reſpe& be deprived of any of her legal privileges, would be 
to ſet up an arbitrary legiſlative power in the court, to declare of- 
fences, and to puniſh them by no other meaſure than it's own diſ- 
cretion, 2 
That a woman is juſtifiable in deſerting her husband, where he 
uſes her with cruelty, cannot be diſputed; but then another queſtion 
will ariſe, whether the uſage which the defendant hath met with, 
in the preſent caſe, be ſufficient to juſtify her conduct or not? 
It appears evident from the proofs on both ſides, that there were 
continual quarrels between the plaintiff and the defendant about the 
pin- money, and they became ſo publick, that one witneſs ſwears, 
the plaintiff himſelf declared, his wife had been adviſed by a cler- 
gyman, to go away from him, and many of the witneſſes fully 
prove, that the plaintiff diveſted her of all kind of management, and 
made her not only as a cypher in his family, but took from her even 
the reſpect due to her from his ſervants; whether this be ſuch uſage 
as may juſtify her conduct, muſt be ſubmitted. | 
It is obſerved by Puffendorff, in his book of the law of nature and 
nations, in the chapter of marriage, that in caſe a husband denies 
his wife the reſpect due to her ſex, and her relation, ſo as to ſhew 
himſelf not ſo much a kind partner, as a troubleſome vexatious ene- 
my, it ſhould ſeem very equitable, that ſhe might be relieved by 
divorce. Barbeyrac in his note (4) cites, to confirm this, the Theo- 
dofian Code, lib. 5. tit. 17. 
In the laws of our own country, there are hardly any footſteps to 
go by, or on which it may be ſaid with any certainty, what is 
cruelty in the husband. In the caſe of the wife of one Cloborne, 
Hetley'149. it was fo far held, that ſpitting in her face was cruelty in 
the husband, that the court refuſed to grant a prohibition to the ſpi- 
ritual court, on a ſuit for a ſeparation, and alimony, founded on 
this cauſe, and faid by Richardſon chief juſtice, certainly the mat- 
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cceding at law to recover her ſeparate maintenance; but then the re- 
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ter alledged js cruelty, for ſpitting in the face is puniſhable in the 
ſtar-chamber, * 
Tord Chancellur: This is entirely a new caſe, and I do not remem. 
ber any like it, that hath ever yet come in queſtion. None have been 
cited, and I believe there are none; but it is not this, or any other 
difficulty in the caſe itſelf, that makes it neceſſary for me particularly 
to ſpeak to it, but becauſe ſome things have been mooted of a muc 
Habe nature that require it. 
The points to be canſidered are, dh 
Firſt, Whether in any caſe this court ought to reſtrain a legal re. 
medy, which a wife, or her truſtees have, to recover a ſeparate main- 
tenance againſt the huſband ? 
— If from the evidence, in the preſent caſe, there be any rea- 
ſan to lay this reſtraint upon the defendant ? 
Upon the firſt it has been argued, that the defendant has cauſeleſly 
deſerted her family, and ſtood out contumacioully againſt the pro- 
ceedings in the ſpiritual court. . 
Though this be a bill primæ impreſſions, I ſhould think there might 
be caſes, where a huſband would be intitled to come into this court, to 
reſtrain the truſtees of his wife, by a decree here, from proceeding at 
law for ber ſeparate maintenance; and it would be reaſonable to do 
this, eſpecially when ſhe elopes out of the juriſdiction of the eccle- 
fiaſtical court, for that would be defeating their power, and there have 
I believe been caſes where there has been a ſentence for alimony in 
the ſpiritual court, in which this court have awarded xe exeat regnums 
in aid af the ſpiritual juriſdictions. | 
Theſe ſeparate maintenances are not to incourage a wife to leave 
her huſband, whatever his behaviour may. be; for was this the con- 
ſtruction, it would deſtroy the very end of the marriage contract, and 
be a public detriment. | non 26M 
It a wife ſhould elope, be guilty of adultery, or a criminal convetſa- 


Haſtical court can only puniſh her for contumacy, but ſhe is intirely 
out of their reach as to any other puniſhment, I ſhould think a huſband 
right in his application to this court, to prevent her truſtees from pro- 


lief muſt ariſe from a very plain caſe, where there is a criminal cou- 
verſation plainly proved, and plainly put in iſſue. 4 aid vo 
But this is not the preſent caſe, for here is no incontinence, and 
nothing but the bare elopement is put in iſſue; ſo that it will turn 
upon the ſecond point, whether upon the circumſtances of this caſe, 
there be any reaſon to lay ſuch a reſtraint upon the defendant? 
Two things have been urged in behalf of the plaintiff. 
Finſt, That the wife has cloped without any cauſe. "m 
Secondly, That ſhe has been duly ſummoned. in the eccleſiaſtical 
court, on the part of the. plaintiff, for reſtitution of conjugal rights, 
and has continued in contumacy, and as ſhe has been thereupon ex- 
communicated, which is all the eccleſiaſtical court can do, a8 15 
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out of their juriſdiftion, the huſband cannot have any fruit from his 
ſuit there. 
As to the firſt, I am afraid theſe ſeparate proviſions do often occaſion 
the very evils they are intended to prevent, and if the plaintiff hath 
made his wife uneaſy in reſpect of the pin-money, as there is great 
reaſon to believe he did, though this will not juſtify her going away, 
yet it may be an excuſe, and poſſibly this agreement before marriage 
might be deſigned to provide for the wife, if ſuch diſſention ſhould 
happen between the parties, as would be a juſt inducement for them 
to ſeparate, though their quarrels ſhould be of ſuch a nature as are not 
to be laid before a court. 
As to the objection, that the plaintiff can have no effect from his 
eccleſiaſtical ſuit, I lay no great ſtreſs upon it, for it was not inſtituted 
in the ſpiritual court till eight years after her going away, and after the 
ejectment brought by the truſtees ; and though the ſpiritual court only 
fix citations upon the church door, or ſome other place, yet the 
huſband, who knew where ſhe was, might have given notice to her, or 
at leaſt to her attorney, who was employed in the ſuit at law. It has 
therefore the appearance of being commenced, in order to lay a better 
foundation for a ſuit here. | 
I do not find that the huſband has ever made any application to the 
wife, fince ſhe ſeparated, to induce her to return, and therefore this 
caſe is diſtinguiſhable from Whorwood v. Whorwood, 1 Ch. ca. 2 50. be- 
cauſe there the huſband, before the bill brought, offered to be re- 
conciled, and defired to cohabit with her, and uſe her as his wife; 
nor was there any ſeparate maintenance in that caſe. on the contract of 
the parties. | 
There is another thing that has great weight with me, the huſband's 
paying the annuity fince the ſeparation, for fix months after the wife 
was gone from him; when ſhe petitioned the court for other money 
upon a different truſt, he, upon an application by a croſs petition to 
ſtop this, expreſly ſays, that he had conſtantly paid her & annuity 
ever ſince ſhe left him, and offered to continue it: This is a ſtrong 
ſumption that he thought at leaſt ſhe was excuſable in ſeparating 
erſelf from him. 
Theſe being the circumſtances of the caſe, I am of opinion there is 
not ſufficient foundation to give the plaintiff the general relief prayed 
by his bill, againſt the payment of the rent charge of one hundred 
pounds a year, but that he is intitled to be relieved againſt the eject- 
ment, on the terms hereafter mentioned ; and therefore do in the firſt 
place direct the Maſter to ſee what is due to Lady Moore for the 
arrears of her annuity, and to tax her coſts at law, and upon the 
plaintiff's payment of what the Maſter ſhall certify to be due to the 
defendant for the arrears of her annuity, and the coſts at law, and 
continuing the growing payments of the ſaid annuity, according to 
the marriage ſettlement; the injunCtion to be continued; but in default 
of payment of the arrears of her annuity and coſts at law, then tke 
injunction to be diffolved, and the plaintiff's bill diſmiſſed with colts 
to be taxed ; and if the plaintiff ſhall make default in continuing the 


growing payments of the annuity, then lady Moore is to be at liberty 
4 B to 
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to apply to the court. And I do further order, that the plaintiff in 
à fortnight's time pay to the defendant's ſollic itor a hundred pounds, 
on account of the arrears of her annuity now due. 
N. B. Mr, Attorney general, after the decree was pronounced 
faid, this was ſo uncommon a caſe that probably it would never hap- 
pen again. | | | 
Lord Chancellor replied, If you think ſo, you muſt have a very good 
opinion of the ladies; for "ti 
In amore hac omnia inſunt vitja, injuriæ, 
Suſpiciones, inimicitiæ, induge. 
Bellum, pax rurſum. | 


* 


| February the 15th 1737. 


Thomas Cecil, and Mary his wife, and Mary Juxon, *. Plaines 
wife of Emanuel Juxon, by her next friend, = 


The ſaid Emanuel Juxon, Moſes Juxon, Thomas Juxon, } Defendants, 


and Samuct Juxon, 


Caſe 148. IN 1708. the plaintiff Mary Juxon, then Mary Egginton, daughter 
The defend. 1 of Ann Egginton, intermarried with the defendant Emanuel Juxon, 
ant Emanuel and had iſſue a ſon and two daughters. One of the daughters died an 


eee infant, and the ſon in 1731. and the plaintiff ee the other 


few years after a : f . 
his marriage, daughter in 1733. intermarried with the plaintiff Thomas. The de- 


lee bis wife fendant Emanuel Juxon, ſome few years after the marriage with Mary 


449 Juxon, left her and two ſmall children, and went abroad, and did not 


went abroad, ſee or ſend to them for fourteen years; and upon their being ſo de- 


= fg ſerted, Ann Egginton in 1714, intruſted the plaintiff Mary Juxor with 


them in four- a ſtock of goods, proper for the buſineſs of a milliner and broker, and 
teen years; the permitted her to take the profits thereof to maintain berſelf and chil- 


e 2 dren. In 1720. Ann Egginton being of a great age, did by bill of 


time intruſted ſale, in conſideration that her ſon Richard Egginton had undertaken 
ber wich mil! to provide for her during her life, ſell to him, his executors, &c. the 


lenary and o- | : g 
ther 3 goods, chattels, and perſonal eſtate therein mentioned, and deſired him 


and permitted to be aſſiſting to the plaintiff Mary Juxon, by lending her, as ſhe had 
her to man. done, ſuch of the goods as ſhe ſhould have occaſion for, 70 ſupport 


tain herſelf 


and children herſelf and children. And by another bill of ſale in 1722. Ann Eg- 
out of the pro- ginton conveyed to the plaintiff, Mary Cecil, the reſidue of her goods 


* = and chattels, houſhold ſtuff, and all other her ſubſtance whatſoever, 


return breaks to her own proper uſe. Ann Egginton ſoon after died. 

open thewiſe's 

oaks. and takes away all her goods and produce of the ſtock ſo lent as aforeſaid, The bill therefore (inter 
alia) brought for the re-delivery of the goods. What the wife has acquired in her hnſband's abſence to ſubſiſt 
herſelf and family, is her ſeparate property, and not liable to the diſpoſition of the huſband ; and what he has 
forcibly taken, he muſt deliver in ſpecie, but if diſpoſed of, muſt pay her the value ſet by the Maſter. 


In 1725. the plaintiff Mary Juxon, who had been conſtantly aF 
ſiſted by her daughter the plaintiff Mary Cecil, did by her ſeparate 


trade, and intirely out of the ſtock fo lent, fave the ſum of twenty 
4 pounds, 
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pounds, which ſhe intended to place out at intereſt, This ſum the 
defendants. Moſes, Thomas, and Samuel uxon deſired they might have 
on their bond, and ſhe conſenting, they executed a bond, and gave 
the ſame to her, and and ſhe afterwards advanced to the ſaid defend- 
ants another twenty pounds, and they gave her a note for the ſame: 
Mary Juxon never read either the bond or note, and it appeared that 
the ſaid defendants had made the bond and note payable to the de- 
fendant Emanuel Juxon, and no mention or notice taken that the mo- 
ney was the property of Mary Juxon. 

The defendant Emanuel Juxon, upon his return to England, broke 
open the door of the wife's houſe, and took away the goods that belong- 
ed to Thomas and Mary Cecil, and alſo the very goods and the produce of 
the ſtock which had been lent by Ann Egginton to the plaintiff Mary 
Juxon, and were comprized in the ſaid bill of ſale. 

Therefore the bill is brought, among other things, for the principal 
and intereſt of the bond and note, and for the re- delivery of the goods, 
which the defendant Emanuel Juxon had forcibly taken away, and 
that his wife the plaintiff Mary 7uxon may be quieted in the poſſeſſion 
of what ſhe had acquired by trade, during the abſence of her huſband. 

The defendant Emanuel Juxon inſiſted, that in her dealings ſhe 
made uſe of his name and credit, and that though he was out of the 
kingdom, yet the plaintiff Mary Juxon knew where he was, and 
notwithſtanding they lived ſeparately, yet it was no ſeparation by 
agreement, and therefore he being liable to be arreſted for the debts 
contracted by her in trade, was intitled to the profits and produce 
of the trade. | 

Sir Joſeph Jekyll was of opinion, as the deſertion of the defendant 
Emanuel Juxon was fully proved, this court would look upon any 
thing acquired by the wife in his abſence, to ſubſiſt herſelf and family, 
as her ſeparate property, and not liable to the diſpoſition of the huſ- 
band, when he ſhould pleaſe to come home and plunder her, and 
therefore declared that the plaintiff Mary Juxon is intitled to the goods 
that were in her poſſeſſion, and alſo to the ſtock in her ſeparate trade, 
before the ſame were taken away by the defendant Emanuel Juxon, 
for her ſeparate uſe, and that ſhe is alſo intitled to the bond and note, 
and therefore ordered it to be referred to a Maſter to ſee what was 
due for principal and intereſt, and that the ſame be paid to the plain- 
tiff 7uxon for her ſeparate uſe, and to ſee what goods and ſtock in 
trade were taken away, and the defendant Emanuel Juxon to deliver 
the ſame in ſpecie, to plaintiff Ceci] and his wife, in truſt for the 
Plaintiff Juxon, and if the goods are diſpoſed of, the Maſter to put a 
Value on them, and the defendant Emanuel Juxon to pay the value in 
the ſame manner. No coſts of either ſide. 


(F) Rule 
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(F) Rule as to a poſſibility of the Wife, 


July the 3 iſt 1749. 
Grey v. Kentiſh. 


AARON Wood gives by his will the moiety that he was intitled 
Caſe 149. to of General Wood's eſtate, to Elizabeth Clarke firſt for life, and 
Where a par-then to Elizabeth Kentiſh for life, and afterwards to be equally di- 
ticular aſlignee v jded among ſuch of the children of Elizabeth Kentiſh, as ſhould be 


took with no- ,, 
tice of an e- living at her deceaſe, 


uity in a 
Si and the aſſignees under a commiſſion of bankruptcy againſt the husband, take ſubje& to the ſame equity, 
the court, as it is her property, will decree it to be transferred to her. 


This was afterwards, by a decree of the court of Chancery, direct- 
ed to be laid out in South Sea annuities, and the intereſt thereof to be 
paid to Elizabeth Clarke for life, and after her death to Elizabeth Ren- 
tiſb for life, and after her death to her children. 

The husband of Elizabeth Kentiſb aſſigns this legacy to one Bar- 
ret, for ſecuring 150 J. upon a contingency mentioned in the deed 
of aſſignment, which alſo recites the decree. | 

The husband afterwards becomes a bankrupt, and the contingency 
upon Which the wife was to take, not having happened at the time 
of the bankruptcy, Barret waived his aſſignment, and choſe to come 
in as a general creditor, and aſſigned over the legacy to the aſſignees 
under the commiſſion of bankruptcy againſt Kent:fh. 

The petitioner (one of the children of Eligabeth Kentiſh, who is 
now dead) prays the South Sea annuities may be transferred to her, 
ſhe being intitled thereto under the will of Aaron Wed. 

A 1 Lord Chancellr : A husband cannot aflign in law a poſſibility of 
afign ppt the wife, nor a poHibility of his own, but this court will notwithſtand- 
biluy of the ing ſupport ſuch an aſſignment, for a valuable conſideration, though 
_—_ *- I do not know any caſe where a perſon claiming under a particular 
Fr e aſſignee, has been obliged to make ſuch a proviſion as is prayed 
this court will here. 


ke As to aſſignees under a commiſſion of bankruptcy, and the wife 
a valuable of the bankrupt, the court has interpoſed, and obliged the all:gnees 
conlideration- to make a proviſion, *< Bs 
L e, What makes this caſe par.icular is, that there was a decree which 
PI * ordered the money to be paid to the uſher of the court, and it 1s 
3-2, alſo in another reſpect particular, that this was not an abſolute 
aſſignment, but in the nature of a ſecurity only, and is now come 
back into the hands of the aſſignees of the husband. 

What then is the equity ariſing to the wife under the decree ? It 
will neither let the husband, if he remained ſui juris, or if he be- 
comes bankrupt, his aſſignees touch the money, unleſs they firſt 


make a proviſion for the wife. 
ä I will 
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J will put this caſe; Suppoſe the husband living and no bank- 
rupt, and he had paid off the 150 J. and had died, would the re- 
pteſentative of the husband have been intitled? 1 am of opinion not, 
as it was in the nature of a pledge, but would have been the wife's 
by ſurvivorſhip. 40 | 

Or if the husband had died without redeeming the eſtate of the 
wife, ſhe would have been intitled to have this eſtate diſincumbred, 
and the eſtate would have ſurvived to her. | 
The particular aſſignee, having taken with notice of the equity 
of the wife, and the aſſignees under the commiſſion taking it ſub- 
ject to the ſame equity with the particular aſſignee, I am of opinion 
it is her property, and therefore ſhall direct the South Sea annuities 
to be transferred to her. 

His Lordſhip made an order accordingly. 


Vide title Infant, under the diviſion, How far favoured in Equity. 
| Smith v. Lowe. 
Vide title Dower and Jointure. 
Vide title Injunction. 
W Vide title Partition. 
Vide title Evidence, Witneſſes, Proof, Cotton v. Luttrel. 


n 


C A P. XVII. 
| Kills of Exchange. 


Vide title Bankrupt, under the diviſion, Rule as to Drawers and Indor- 
ſors of Bills of Exchange. 


Vide title Bankrupt, under the diviſion, Rule as to Principal and | 
10 N 0 Faclor. 


(A) Rule as to an indozſee. 
Between the Seals after Hilary term 1736. 


4 


Lale v. Hayes. 


LORD cbancelbr: His Lordſhip ſaid, there has been a difference Caſe 130. 
of opinion amongſt judges, Whether a demand muſt be made Every indor- 
upon the drawer of a bill of exchange, to intitle an indorſee to an fee ba new 


faction, but that he was very clear in his own judgment, there is no“““ 
| 4 C occaſion 
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occaſion to make that demand, for he conſidered every indorſor at 
= a new drawer. | 
| by the late Maſter of the Rolls, that a bill in 


— as to the. It was adjudged 
ute of t- Chancery, which had been depending almoſt fix years, ought not 
adden, to be conſidered as a ſufficient demand of the debt, ſo as yg 
out of the ſtatute of limitations. 


C A P. XVIII. 
Bill. 


(A) Bill of peace to pꝛebent multiplicity of ſuits. 
| (B) Bills of diſcovery, and herein of what things there ſhall 
bl : be a diſcovery. 

ii (C) Mho are to be parties to it. 

| (D) Bills of review. 

4 (E) Croſs bills. | 

| CF) Supplemental bills. 

= (0) Blll to perpetuate teſtimony of witneſſes. 


— 


(A) Bill of peace to prevent multiplicity of 
ſuits. 


December the 5th 1737. 


Mayor of York v. Pilkington and others. 


Caſe 151. A Bill was brought in this court, to quiet the plaintiff ins rout 
Where there of fiſhery in the river Ouſe, of which they claimed the (ole 


. fiſnery for a large tract, againſt the defendants, who, as it was ſug- 


fſnery fora geſted by the bill, claimed ſeveral rights, either as lords of manors, 

1 — or occupiers of the adjacent lands, and alſo for a diſcovery and account 
1 time, a per- Of the fiſh they had taken. 

= ion who | | ! , k 

| Claims a ſole right to it, may bring a bill to be quieted in the poſſeſſion, though he has not eſtabliſhed þ 

right at law, and it is no objection upon a demurrer to fuch bill, that the defendants have diſtinQ rights, for 


upon an iſſue to try the general right, they may at law take advantage of their ſeveral exemptions, and di- 
ſtnct rights. : | 


| The defendants demurred to the bill, as being a matter cognizable 
| only at law, | Y 
Lord Chancellor: Such a bill againſt ſo many ſeveral treſpaſſers 1s 
improper before a trial at law, a bill may be brought againſt * 

2 


Bill. N 


by a lord of a manor for incroachments, Sc. or by tenants againſt a 
lord of a manor as a diſturber, to be quieted in the enjoyment of their 
common; and as in theſe caſes there is one general right to be eſta- 
bliſhed againſt all, it is a pu bill, nor is it neceffary all the com- 
moners ſhould be parties; ſo NRewiſe a bill may be brought by a par- 
ſon for 'tythes againſt pariſhioners, or by pariſhioners to eſtabliſh a 
modus, for there is a general right and privity between them, and 
conſequently it is proper, to inſtitute a ſuit of this kind. 

There is no privity at all in the caſe, but ſo many diſtin& treſpaſ- 
ſers in this ſeparate fiſhery; beſides the defendants may claim a right 
of a different nature, ſome by preſcription, others by particular grants, 
and an injunction here would not quiet the poſſeſſion, for other per- 
ſons, not parties to this bill, may likewiſe claim a right of fiſhing. 

It is more neceſſary too in this caſe, there ſhould be a trial at law, 
for it does not clearly appear, whether there is a right even in the 
plaintiffs, and if it ſhould eventually come out that the corporation of 
York are lords of this fiſhery, then would be the proper time to have 
an injunction to prevent their being diſturbed in their poſſeſſion. 
His Lordſhip therefore allowed the demurrer. 

This demurrer was ſet down to be re-argued on the 13th of March 
1737. when in ſupport of it, it was urged, that though it is charged 
in the bill, that this bill is to prevent multiplicity of ſuits, yet that 
was never allowed in this court, where the defendants have all diffe- 
rent titles, and depend upon various matters and rights, and is not 
like the caſe of lords and tenants, or parſons and pariſhioners, nor 
properly under the rule of bills of peace, for no other party who has 
a title or right of the ſame nature, could be bound by this bill: The 
plaintiffs ſay, they have a preſcriptive right, this being a publick royal 
river, the defendants being lords of manors may have the fame 
right, or for the ſame reaſon they cannot preſcribe for that, unleſs 
for ſome conſideration paid, 

Mr. Attorney general e contra. The defendants never attempted 
to ſet up this excluſive privilege till now, but have always applied 
for leave to the plaintiffs ; the defendants are owners of lands and 
lords of manors adjoining to this river, and it may properly be de- 
termined, whether the plaintiffs have that ſole and ſeparate right of 
hihery, and that is incumbent on the plaintiffs to prove; ſuch bills 
have been brought by the city of London for ſome certain duties, 
and though a great many particular rights have been infiſted on, 
yet a general-ifſue has been directed to try the right. In the cafe of 

vi. Carter 1734. a bill was brought by the lord of the ma- 
nor of Stepney, for ſixpence on every load of hay carried to Yh:te- 
chappel, though the lord, houſekeepers, and ſcavengers claimed each 
ſome right in the ſixpence, yet one general iſſue was directed by 
lord Talbot to try that queſtion, and the demurrer in that caſe was 
over-ruled, 
.Lerd Chancellor : When this caſe was firſt argued, I was of opi- 
nion to allow the demurrer, but I have now changed my opinion. 


Flere 
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Bill. 


Here are two cauſes of demurrer, one aſſigned originally, and 
one now at the bar, that this is not a proper bill, as it claims a 
ſole right of fiſhery againſt five lords of manors, becauſe they 
ought to be conſidered as diſtinct treſpaſſers, and that there is no 
general right, that can be eſtabliſhed againſt them, nor any privity 
between the plaintiffs and them, 

In this reſpect it does differ from caſes that have been cited of 
lords and tenants, parſons and pariſhioners, where there is one gene- 
ral Tight, and a privity between the parties. But there are. caſes 
where bills of peace have been brought, though there has been a 
general right claimed by the plaintiff, and yet no privity between 
the plaintiffs and defendants, nor any general right on the part of 
the defendants, and where many more might be concerned than 
thoſe brought before the court : Such are bills for duties, . as in the 
caſe of the city of London v. Perkins in the houſe of lords, where 


the city of London brought only a few perſons before the court, who 


dealt in thoſe things whereof the duty was claimed, to eſtabliſh a 
right to it, and yet all the King's ſubjects may be concerned in this 
right, but becauſe a great number of actions may be brought, the 
court ſuffers ſuch bills, though the defendants might make diſtin& 
defences, and though there was no privity between them and the 
City. | 

I think therefore this bill is proper, and the more fo, becauſe it 
appears there are no other perſons but the defendants who ſet up any 
claim againſt the plaintiffs, and it is no objection that they have ſe- 


/ parate defences; but the queſtion is, whether the plaintiffs have a ge- 
neral right to the ſole fiſhery, which extends to all the defendants; 


for notwithſtanding the general right is tried, and eſtabliſhed, the 
defendants may take advantage of their ſeveral exemptions, or di- 
ſtin& rights. | 

Another cauſe of demurrer is, that the plaintiffs have not eſtabliſh- 
ed their title at law, and have therefore brought their bill impro- 
perly to be quieted in poſſeſſion. Now it is a general rule, that a 
man ſhall not come into a court of equity, to eſtabliſh a legal right 
unleſs he has tried his title at law, if he can; but this is not ſo gene- 
ral an objection as always to prevail, for there have been variety of 
caſes both ways. 

There are two caſes reported together in Prec. in Eg. 530. Buſ 
v. Weſtern, and the Duke of Dorſet v. Serjeant Girdler; in the for- 


mer it was held, that a man who has been in poſſeſſion of a water 


courſe 60 years, may bring a bill to be quieted in his poſſeſſion, 
although he had not eſtabliſhed his right at law; in the latter, that 
a man who is in poſſeſſion of a fiſhery, may bring a bill to examine 
his witneſſes in perpetuam rei memoriam, and eſtabliſh his right, 
though he has not recovered in affirmance of it at law; otherwiſe 
if he is interrupted, and diſpoſſeſſed, for then he had his remedy at 
law. 
In the preſent caſe the demurrer was over- ruled. 


November 


Bill. 


November the 16th 1738. 


Conyers, and others, — — Plaintiffs. 
Lotd Abergaveniy, and others, — — Defendants. 


Motion by the plaintiff for an injunction to ſtay the 2 52> 
A of the defendants at law till the hearing of the cauſe in this . 
court, upon a ſuggeſtion that this is a bill of peace and always fa-Jandtiontoſtay 
voured in equity, for the principal prayer of it is, that the defendants gd tenen 
who have only a ſmall intereſt in that part of the manor of Tunbridge, intereſt in the 
which is in diſpute, may accept of ſuch a compenſation as this court mavor _ 
ſhall think reaſonable, for the houſes the plaintiff has built upon the pgzadug 2. 
waſte. — 
ing b - manor without leave, and | 
R that they may accept of ſuch a compenſation as the court 


Lord Chancellor : I do not fee how this court can aſſume ſuch a Thecourt dif- 
power, unleſs they Had a right of being applied to as an arbitrator, or wu * 
ad a legiſlative authority lodged in them, neither of which belong to ibey caract be 
them; or they act only in a judicial capacity. GW cr as 

an arbitrator, 


nor have any legiſlative authority, but a& ina judicial capacity. 


The proper bill of peace was a former one, brought by the tenants A bill of peace 
of this manor, for ſuch a bill may as well be brought by tenants againſt MY 4 _ 
a lord, as by a lord againſt tenants ; but that bill was diſmiſſed, upon tenants xs 
the ſuggeſtion of this very plaintiff Mr. Conyers himſelf, that they a lord, as by « 
ought regularly to proceed at law ; and therefore thither let him go, =. 2 
and not apply improperly for relief in that court, which he had abſo- 
lutely inſiſted had no power of relieving. This comes very near the 
caſe of election, for he has choſen to proceed at law, and therefore 
let him ſeek his remedy there. | 
: my Lordfhip for theſe reaſons ordered the injunction to ſtand diſ- 
ſolved. 


(B) Bills of diſcovery, and herein of what 
things there ſhall be a diſcovery, 


February the gth 1737. 
Phipps v. Steward. 


C R Robert Cowan intending to leave England, declared to the plain- Caſe 153. 
tiff he had made his will, and that after giving his perſonal eſtate 


4 D to 


| 
| 


4 To this bill the defendant demurred, for that there was a ſuit now 


to A. and the of Sir Robert Cowan. 


2.86 Bill. 
to his daughter and the heirs of her body, he had limited the fame 
to the plaintiff. ä 
whites due: Some time after Sir Robert Cowan died, the daughter married the 
e a ſuit 1s . . "iy" 
depending in defendant, and upon a ſuppoſition that there was no will, adminiſtra. 
the ecclefaſti tion was applied for by the daughter in the ſpiritual court; pending a 
cal court for ſuit there, the preſent bill was brought by the plaintiffs to have an 


an adminiſtra - 


tion. a bill may account of the perſonal eſtate. 


be bronght | M0 
here — account of the perſonal eſtate. The reaſon why a bill is allowed to be brought before probate is, 
that the eccleſiaſtical court have no way of ſecuring the effects in the mean time. 


rſonal eſtate depending in the ſpiritual court for adminiſtration to the perſonal eſtate 

eirs of her . d | 
* — Lord Chancellor over-ruled the demurrer, and ſaid, in the caſe of 
— lo. Potis v. Andrews, a bill of this nature was allowed before probate, 
mined that and that determination was founded on a former caſe of Japhet Creoke, 


where money in the time of Lord Harcourt, relating to the will of Mr. Ant. (4) 


the del hel goto the firſt taker. (a) 1 Vern. 106. Wright v. Blick, and 2 Fern, 49. Dullwich 

College v. Fackſon. 15 | 

The reaſon for theſe caſes is, that the eccleſiaſtical court have no 
way of ſecuring the effects in the mean time, nor did he know there 

was any ſolemn reſolution, where money is entailed in the manner 
the teſtator has done here, that the whole of it ſhall go to the firſt 
taker. The caſe of Colvel v. Shadwell in the time of Lord Cowper is 
to the contrary. | 

lis Lordſhip reſtrained the defendants from receiving any more of 
Bir Robert Cowan's perſonal eſtate till further order. | 


January the 23d 1738. 
Woodcock v. King. 


Caſe 154. | T was in this caſe laid down by Lord Chancellor as a general rule, 
Where a bill that where a bill is brought for a diſcovery merely, and prays no 
is tor a diſco- relief, you cannot move to diſmiſs it for want of proſecution, but can 
very merely, only pray an order upon the plaintiff to pay to the defendant the coſts 


you cannot 


move to diſ. Of ſuit to be taxed by a Maſter. 
mils it for 


want of proſecution, but pray an order only an the plaintiff to pay defendant the coſts of the ſuit to be taxed. 


February 
(4 40! 
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February the 28th 1738. 
Atkins v. Farr. 


HE plaintiff in the original bill, and daughter of the preſent Caſe 135. 
1 - plaintiff, did thereby charge, that being a ſingle woman, ſhe The defers- 
became acquainted with the defendant, who made his addreſſes to her ant * 
by way of courtſhip, and for marriage, and ſhe conſented thereto * « : 
and that on the gth of February 1732. he voluntarily executed to her bond in the 


a bond in the penalty of 1000/. on condition that if the defendant did Pens of 


10007. on 


not marry her within a twelvemonth after date, he would pay her condition that 
500 . if he did not 
8 marry her 


within a twelvemonth after date, he would pay her 500/. Soon after, under pretence of reading it, he took it 
againſt her conſent, and carried it away with him. The bill brought for the delivery of the old bond, or it 
cancelled, that he may execute a new one. The plaintiff in the original bill dying inteſtate, the mother, as 
adminiſtrktrix, and thereby intitled to the 500/. revived againſt the defendant. The plaintiff, as the bord 
was gone by the default of the defendant, is therefore intitled not only to a diſcovery here, but relief by payment 
of the money, and the defendant decreed to pay what is due for the principal ſum of 500/. in the condition of 
the bond, with intereſt for the ſame at the rate of 4 per cent. from the day of filing the original bill. 


On the 17th of March following paying her a viſit, and ſaying he 
was defirous to read the bond, ſhe fetched it him, and at the defend- 
ant's requeſt gave it him to read, who took it, and againſt her conſent 
put it into his pocket, and immediately went away with it ; but com- 
ing to her again the next day, ſhe inſiſted on the bond, but he pre- 
tended he had burnt it, and would execute another bond of the like 
purport, and deſired her to get it drawn. She accordingly applied to 
the perſon who drew the former bond, and he in purſuance of the 
defendant's directions ingroſſed a new bond to the ſame effect with the 
other, and the defendant promiſed to execute the ſame, but after- 
wards abſolutely refuſed to do it. And ſhe therefore by her bill prayed 
that the defendant might be decreed, if he had not cancelled the 
bond, to deliver the fame again, and in caſe he had deſtroyed it, then 
to execute a bond of the like tenor. 

The defendant, by his anſwer to the original bill, admitted that in 
1732 he became acquainted with Mary Atkins, but that ſhe was then, 
and before, a woman of very bad fame and character, and had been an 
orange girl in the playhouſe, and that he never made any addreſſes to 
her, except ſuch as are uſually made to women of ill character, and 
that during his acquaintance with her he did execute a bond condi- 
toned for a marriage within twelve months, but when he executed it, 
apprehended it would not be of any validity againſt him, and that 
about two months after the execution of the bond, ſome difference 
ariſing between them, ſhe of her own accord delivered him the bond, 
telling him at the ſame time ſhe had a gentleman would do better 
for her, and that he then put the bond into his pocket, and that ſhe 

did not within twelve months after her giving up the bond inquire 
after, or aſk for the ſame, till the demand ſet up by her bill, and = 
I 0 


— - ——— —ů — — + — 


Bill. 
he never promiſed to give her any bond of the like effect, or ever 
gave directions for any other to be drawn, and inſiſts as ſhe delivered 
it up voluntarily, that he ought not to be obliged to execute any othet 
bond. | 

The plaintiff in the original bill dying inteſtate, and the mother 
having taken out adminiſtration, and thereby become intitled to the 
500 J. due from the defendant by his bond, brought her bill of reyi- 


vor againſt him. 


Lord Ghancellor : The plaintiff in the original bill had certainly an 
equity founded on the bond's being gone by the default of the de- 
fendant, on which ſhe might have had her remedy at law, and there- 
fore was intitled not only to a diſcovery, but relief by the payment of 
the money ; and though the proof of the bond's being forced from 

her is by one witneſs only, it is no objection in this caſe, for the plain- 
tiff herſelf was intitled to make oath of the loſs of the bond, and that 
it was thus taken from her; and as this fact is proved by the oath of 
one witneſs againſt the oath of the defendant in his anſwer, and a 
there is likewiſe proof of the defendant's offering to execute a new 
bond, that is a circumſtance ſupporting the evidence of this ſingle 
witneſs, ſufficient to take it out of the general rule; nor are thete any 
collateral circumſtances to bar her, for no other averment was ne- 
ceſſary to be made at law, if the had the bond, than that the money 
was not paid; and as ſhe has by the defendant's fault loſt the bond, 
ſhe has ſufficiently averred it in her bill; nor was there a neceſſity that 
the promiſe ſhould have been reciprocal in this cafe, or any occaſion 
for the court to relieve againſt the penalty of the bond, becauſe it 5 
not infiſted on by the original bill, which is brought merely tor the 
hve hundred pounds, which muſt be conſidered as the ſtated damages 
between the plaintiff and defendant. 3 
His Lordfhip therefore ordered that it be referred to a N 
compute what is due for the principal ſum of 500%. mentioned in Ehc 
condition of the bond, with intereſt for the ſame from the day of 
filing the original bill, at the rate of 4 per cent. per ann. And deeretd 
the defendant to pay what ſhall be ſo found due to the plaintiff, and 
_ alſo the coſts of this ſuit. | 
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November the 24th 1738. 


Dun, and others, —— — — Plaintiffs. 


Coates and Balguy, — —— — Defendants. 
Caſe 1 56. | 
This court "HE defendants had inſtituted a ſuit in the eccleſiaſtical court, 
hy ye — for a church rate, to which there was a cuſtom of 


very in aid of ſomething done in lieu of the rate, and that plea admitted. 
thejuriſdition And now a bill is brought here for an injunction to ſtay the de- 
of the eccleſi- fendants proceedings in the eccleſiaſtical court, and to be relieved 


aſtical court, 


becauſe they againſt the rates, and to compel a diſcovery from the defendant Balguy 


are capable of of the value of the reſpective real and perſonal eſtates of the ſeveral 
1 | inhabitants 


themſelves, 4 


Bill. 28 9 
jnhabitants of the ſeveral pariſhes and places in the bill mentioned, and 
how the money collected by means of the ſaid rates had been diſ- 
ſed of. Sig: 
The defendants demurred to ſo much of the bill as ſought to ſtay 
the proceedings in the eccleſiaſtical court by injunction, and alſo as to 
the diſcovery prayed thereby, as the matters contained in ſuch part of 
the bill as they demurred to, were properly cognizable in the ec- 
clefiaſtical court, and, if true, ought to have been inſiſted on there, or 
at common law, and was not a proper foundation for a bill in this court. 
Lord Chancellor: This court will not admit a bill of diſcovery in Where there 
aid of the juriſdiction of the eccleſiaſtical court, becauſe they are ca- ge 
pable of coming at that diſcovery themſelves. | folt is the 06- 

If there is a ſuit inſtituted in the eccleſiaſtical court for a church cleſiatical 
rate, and a cuſtom pleaded of a certain ſum in lieu of the rate, or 9 
ſomething done in the room of it, and that plea admitted, they may and the plea 
proceed to try that cuſtom in the ſame manner as a modus; but if the mitte, they 
cuſtom is denied, it would be a proper ground for a prohibition, prop- wn Agree 
ter triationis defectum in curid ecclefiaſtica, for the trying of the cuſtom tom; but if 
is the province of the common law. denied, "cis a 


. * I, * nd 7 
His Lordſhip was of opinion it was a good demurrer, and therefore — | for a 


ordered that the ſame do ſtand and be allowed, 


* 


Hil. Term 1747. 
Boden and others, aſſignees of Del/ow a bankrupt, v. Del- 


law and others. 


F aſſignees ſuſpecting the bankrupt had made concealment, Caſe 1 357. 
| examined a great many of his relations at Guilball, and have, 4 bil 
now brought a bill againſt the ſame perſons for diſcovery of thoſe con- is brought for 
cealments. | Bo the diſcovery 


Mr. Green moved on the part of the defendants, that they might be 3 — 


allowed to look into their depoſitions before the commiſſioners, in bankropt's 
order to make their anſwers conſiſtent. | 17 ns, 
Lord Chanceller : 1 will not grant the motion, for as truth is always Alon . 
uppermoſt, they may, if they pleaſe, put in an anſwer conſiſtent with fendants to 
what they have already ſworn in their depoſitions, ſuppoſing they are 29% into their 
true; if falſe, they ſwore at their own peril, and I will not give leave hos by the 
to ſee them, merely for their own ſecurity, that they ſhould not ſwear commiſſioners 
differently in one from what they have done in the other. — wy 


anſwer. 


4 FE (C) Tho 


* — — — ͤ—ĩ—äũtik:k ꝛ—— — —' 
* 
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(C) Who are to de parttes to tt. 
February the 8th 1737. 
Herring v. T. 


Caſe 138. ARTE ſettlement having been made of certain lands on the 
A hihand te. E X huſband for life, remainder to the wife for life, with divers re- 


nant for life, mainders over; the preſent bill was brought by the huſband in order 


remainder 19. to have the opinion of the court whether a certain parcel of land ww 


life, ke brings not intended to be included in that ſettlement. Dr 
a bill alone for There was an objection taken at the hearing of the cauſe, that the 
2 Sur up. wife was not made a 8 = 


ol the fertle- Tord Chancellor allowed the objection, for he ſaid if the court ſhould 


ment: objec- he of opinion againſt the huſband, ſuch decree would not bind the 


prop hr te wife; his Lordſhip therefore ordered the cauſe to ſtand over, that the 
_ « party wife might be made a party. | | 


(D) Bills of Review. 
3 June the 29th 1738. at Lincoln's Inn Hall. 
Catterall v. Purchaſe. 


q 59. IN a cauſe that came before the court upon a bill of review to read 
mY ng ſome charges out of the original bill, the plaintiff offered to ſhew 
ue 10 a fomnè errors in the decree. To this it was objected, that no errom in 
ill.of review, the decree were cognizable, but what appeared on the face. of the 


2 Peau decree, and therefore any evidence of errors but from the decree itſelſ 
n the face of | 

the decree can Was oppoſed, 7 As ave. 1h 
alas wh » Tord Chancellor: It is true on arguing a demurrer to a bill of te- 
nnter over.” View, nothing can be read but what 22 the face of the decree; 


- 
'+£ , „* ' 1 
- 


ruled, a plain- but after the demurrer is over-ruled, the plaintiffs are at liberty to read 
* 7 bill or anſwer, or any other evidence as at a re-hearing, the cauſe be- 


bn te. ing now equally open; to which purpoſe the caſe of Jacſſan v. Franci 


C) Croſs 
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) Crocs bills. 
Jamary the 12th 1738. | 


Crefwick v.-Crefivich, 


T was in this caſe laid down by Lord Chancellor as a general Caſe 160. 

rule; that where the defendant in a croſs bill, who is plaintiff Where a de- | 
in the original, is in contempt for not putting in an anſwer to the 2 1 | 
croſs bill, it is irregular to move to ſtay proceedings in the original plaintiff in the | 
cauſe, till ſuch anſwer comes in, but the plaintiff in the croſs „iZ inal. iv in 


. * . "ES . nte | 
bill, may have publication in the original inlarged to a fortnight ne: ang | 
after the anſwer to his bill is come in. G 4 9 | 


(F) Supplemental bills. 
after the an- | 


March the 19th 1736. in 1 th rk 


Ks "Joan v. Higden. 


AN original bill was brought by a creditor againſt Mrs. Higden Caſe 161. 
as adminiſtratrix of A. 8 a married woman, her huf- It is a eo. 
band was alſo made a part x. — «= 

Before the cauſe was heard the wife dies, and the huſband took quent to the 
out adminiſtration de hm mon, Cc. of 4. upon which the plaintiff original bill, 
zmended his bill againſt the husband, td which amended hill the de- vn come by 
fendant demurred. For any matter which happens ſubſequent t the mental bill | 
oregenal "bill, "cannot be put into an amended bill, but a bill, of reviver ind revivor. 
and ſupplemental bill ought to be brought. F 

Mr. Verney for the plaintiff inſiſted that in equity the Wit abated 

only againſt the wife, and cited the caſe of Hamphreys v. Humphreys, 
3 Mm. 349. there the bill charged, by way of amendment, matters 
which aroſe. after filing of the bill, and therefore ſeemed a proper 
cafe for a ſupplemental bill, and though this was pleaded: to the bill, 
yet the plea was over-ruled, for that ſuch matters may be charged 
either by way of ſupplemental, or by way of amended. bill. 

Lord Chancellor : I am of opinion that the demugrer- ought. to be Tho' by the 
lowed, for I take it to be the conſtant rule, that matter ſubſequent An 
to the original bill, muſt come by way of ſupplemental bill and re- abate upon 

wor: Beſides the fuit abated intirely by the death af the wife; far death of one 
the husband who was before joined for conformity only, has an in- ee e 
tereſt now, and though by the ſtatute of the 8 1/70. 3. a ſuit ſhall ken with thi 
4% ,3pate upon the death of one defendant, but ſhall go on againſt c aten, 
the others, yet it muſt be taken with this reſtriction ; provided, the je mater of 
lubjeft matter of the bill is not hurt by the death of ſuch de- the bill is not 
fendant. | | hurt thereby. 


3 (G) Bill. 
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(G) Bill to perpetuate teſtimony of wieneſts, 
"Vide title Evidence, Witneſſs, Prof 


ag Bill. Vide title Award. 
Sill "Vide = ie Airs, Pleas, ot demurrers. 


© A p. AIX. 
Bonds and Qbligattons. 
F 
" Ritinftdan v. Jackſon. | 


Caſe 162. QUSANNAH Ramſden having entred into a bond for the pay- 


ment of a conſiderable ſum of money to the defendant” at her 
death, in the nature of a legatary diſpoſition of ſo much ſecured by 


Ns and the defendant having obtained judgment on the bond 


againiſt the plaintiff her executor, the bill was brought by him to 


| Have the bond and judgment ſet afide, ſuggeſting there was no con- 
ſideration for emring, * into it, and that it was Oba 


oe 176 IE 
means. 2 


Lord Chancellor : I am of opinion againſt the planet on Abe me- 
rits, that the bond is a good one, and therefore the only queſtion Will 
be on what terms the plaintiff ſhould be relieved againſt the recovery 
at law, and ſome relief he is clearly intitled to, the Jodgment) being 
for the whole penalty of the bond. 

For the plaintiff it was inſiſted that he had a ri bt to be relieved 
not only againſt the penalty, but likewiſe againſt the principal ſum 
in the condition of the bond, or part of it at leaſt. it ate ſuggeſted 
that there is a deficiency of perſonal aſſets, and the phindf —_— 
able no further than he had aſſets. - 0 = 

The fact as to this was, that the plaintiff here pleaded or 1 fae- 
tum to the bond at law, and had a verdict againſt him, and 
in the uſual form, de boni, teflatoris, ſed non de-bonis propriis. "And 
it was admitted the plaintiff in this reſpe& ſtands exactly in the 
ſame light as he would at law, and the queſtion is, whether, when 


an executor” pleads non eff faftum, non aſſumpfit, Sc. und werdet 


againſt him, that will not amount to an T of . 


"Bonds and Obligations. 

eſter ſuch verdict, he may ſtill defend himſelf, by denying aſſets, 
and that matter be controverted on the ſheriff's return to a ſcire fieri 
inquity or other Wiſe.” nnn STANTof 3 37 | 

Mr. Fazakerley for the defendant infiſted that the verdi& was an 
admiſſion of aſſets, and that this caſe was the ſame with a judgment 
confeſſed by an executor, or had againſt him by default, and upon 
his memory referred to a caſe in Salkeld's reports, where it 
had been ſo ruled : He admitted the executor was not chargeable de 
bonis propriis in reſpe& of his falſe plea, which he ſaid, and it was 
agreed by Lord Chancellor, held only in the caſe of ne unques exe- 
cutor pleaded. But that the executor in this caſe having thought fit, 
to put his defence on the denial of the execution of the bond, and 
not having pleaded plene adminiſtravit, or by plea admitted aſſets to 
ſuch ſum, and riens ultra, &c. or made uſe of any defence of that 
kind, he cannot now reſort to any ſuch matter, or have the benefit 
thereof by any ſubſequent proceeding, that executors were in this 
reſpect only upon the ſame foot with all other perſons, and nothing 
is better eſtabliſhed than this rule, that no advantage can ever after- 
wards be taken, of what might have been inſiſted on by way of de- 
fence, and pleaded to the action: Nothing pleadable purs darrein con- 
tinuance, which was in eſſe at the time of the plea pleaded : He ob- 
ſerved likewiſe that the diſability a defendant at law was under, of 
making a double defence, gave occaſion to that proviſion in the ſta- 
tute. for the amendment of the law, the 4 Ann. c. 16. ſ. 4. with regard 
to pleading ſeveral matters; there was no occaſion otherwiſe for any 
ſuch a law in the caſe of executors, nor any reaſon for purſuing it now 
in thoſe caſes, though it is every day's practice: For if an executor 


kind, may afterwards ſay he has no aſſets; that method of proceeding 
will be equally beneficial to him, and there would be no occaſion 
ever to apply to the court for leave to plead plene adminiſiravit, and 


court for leave to plead double, but not having done fo, the caſe 
ſtands upon the ſame foot it would have done before the act. | 
Tord Chancellor : J agree with Mr. Fazakerley, the ſtatute for the 
amendment of the law is quite out of the queſtion, the name of the 
caſe, hinted at by Mr. Fazakerly, is Rock v. Leighton, Salk. 310. but 
on looking into that caſe, I find the reſolution there, goes only to a 
judgment had againſt executors, either by confeſſion or default, but 
no further; that the rule is in general as has been laid down, that 
advantage cannot be taken afterwards, of what might have been 
pleaded to the action; as for inſtance, in the caſe of a ſcire facias on 
a judgment, nothing can be pleaded thereto, which might have 


verdict was an admiſſion of aſſets, yet I will not give an abſolute opi- 
nion, becauſe the cauſe muſt be poſtponed at preſent, in order that 
che will may be produced, and the ſtate of the aſſets laid before the 


court, and the diſpoſition by the teſtatrix of her real and perſonal 
2 , 4 F | eſtate 3 


after a verdict againſt him on ſuch a plea as this, or any of the like 


any other plea. That the executor here might have applied to the 


been pleaded to the action; but though I am inclined to think the 
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(-) Cro. Jac. eſtate ; the fact, whether there were aſſets or not, being diſputed by 
5 the parties (a). f 1 | . d 
Abies N. B. The bond againſt which the relief is prayed, being a vo, 
bond in equity, luntary one, it was admitted clearly it muſt be [poſtponed in 


hall be poft equity to debts by ſimple contract, and alſo that where a bond 


ned to debts p Suk : 
<> da con, is claimed in conſideration of money lent, and the perſon fails 
om if claim in proving his conſideration, he ſhall not be allowed afterwards 
Nt be co ſet it up as a voluntary bond (5). 


perſon fails 


in proving his conſideration, it cannot be ſet up afterwards as a voluntary bond. (3) Prec. in Chan, 17, 


£ 


xr kc ee.- IG point coming on again, whether the plea of non eft fan 
pleads vn q admitted aſſets, Lord Chancellor held it did, and ſaid he had ſeen 
Laab to Lord Chief Juſtice Holt's report of the caſe of Rook v. Leighton, 


bond, and not: $53 IJ . | * * 
by; „ .4nin;. Where the very caſe now in queſtion was put by Holt Chief Juſtice, 


ſtravit like- "who ſaid, the law was the ſame as in the cafe of a judgment by de- 
—_— d. fault againſt an executor, though that is not mentioned in the re- 
di& take ad- Port of the caſe by Salkeld. 
vantage of ß 


what might have been pleaded to the action. The plea of mon ef factum only is an admiſſion of aſſets, and 
held the ſame as in caſe of a judgment by default againſt an executor. 


Can be re-. Decrecd that the plaintiff ſhould be relieved againſt the penalty 
lieved only of the bond, on payment of principal and intereſt, Cc. without any 


22ainlt the pe- : 
nalty of the regard had at all to the queſtion, whether the executor had aſſets or 
bond, by Pay- not to pay ſuch principal and intereſt. 

ing principal | | 
and intereſt, | 

without regard 


hi are Mliichaelmas term 1738. 


aſlets or not. 
Bower v. Swadlin. 


Caſe 163. AN obligee gave a releaſe to one of the obligors in a bond, the 
A releaſe to bill brought by the repreſentative of the obligee, and likewiſe 
one obligor, by a truſtee under the aſſignment of this bond, for the ſum condi- 


is a releaſe to 


both, in equi-.tloned to be paid by the bond. 


ty as well es The defendant inſiſted by way of plea, that a releaſe to one co- 
tr obligor, is a releaſe to all. | * | 

Where there Lord Chancellor : There is no doubt but a releaſe to one obligor 
is an aſlign- is a releaſe in equity to both, as well as in law; but if there be an 


ment of a 


bond in truſt aſſignment of the bond in truſt for the benefit of others, precedent 
for others, to the releaſe, though the aſſignment be with or without conſidera- 
precedent to tion, it will be a material queſtion, whether the obligee could releaſe, 


a releaie, tho“ 


without confi. OF if it could operate to the releaſee, as he muſt be preſumed to 
deration, it Have notice of this aſſignment, being himſelf a truſtee in the aſ- 


ee ſignment, and every man is ſuppoſed to be conuſant of a deed to 
whether the Which he is a Party. . | 5 

obligee could | | N 

releaſe, or if it could operate to the releaſee, as he is a truſtee in the aſſignment. Every man is ſuppoſed 
to be conuſant of a deed, to which he is himſelf a party, | ee ene 


His 
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His Lordſhip directed that the cauſe ſhould ſtand over till the de- 
fendant had anſwered to the date of the releaſe ; for it does not ap 
at preſent, whether the releaſe was precedent or ſubſequent to the 


aſſignment. ; 
February the 28th 1738. 


Atkins v. Farr. 


| ide title Bill, under the divifion, Bills of Diſcovery, and berein of 
T0 what there ſhall be a Diſcovery. 


. 
* 


. 
a... Mos —_ i tt th * r 8 
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. 


Bottomree Bonds. 


January the 18th 1750. 


The earl of Chefterfield executor of Spencer v. Fanſen: 
Vide title Catching Bargain. 


—_— 
— 9 0 —_ 


d. A f. XXI 
Canon Law. 


June the gth 1737. 
5 
Sir Henry Blount's caſe, /-<: foe 145 E, 2 6, 


J ORD Chancellor : A ſuit was inſtituted in the court of chi- Caſe 164. 
valry againſt Sir Henry Blount, baronet, for aſſuming and uſurp- 
ing arms, &c. as his own proper arms, which neither he nor any 
. of his family ought to bear. In the progreſs of this cauſe, an alle- 
_ gation was exhibited by the defendant, ſetting forth that all pedi- 
grees whatſoever muſt be ſigned by the proper hands of the parties, 
- requeſting ſuch entries to be made in the books belonging to the col- 
lege of arms, and then objects to the validity of ſome of the entries 
in the ſaid books, as not being ſigned, and therefore no credit to be 
given to them; but this allegation was rejected by the judge of the 
court of chivalry, and the defendant petitianed the court of Chan- 
cery, in order to obtain a commiſſion of delegates to determine the ſaid 


3 appeal; 
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appeal; on the other fide there is a croſs petition, inſiſting that no 
appeal lies but only from a definitive, or final interlocutory decree, 
having the force of a definitive ſentence. | | 
Lord Chancellor : T obſerve no objection has been made to the ju. 
riſdiction of the court of chivalry, but only an appeal from an act of 
that court in their ordinary juriſdiction, and therefore as it is not in- 
ſiſted on, in Sir Henry Blount's petition, it muſt be thrown out of 
the caſe. 
There are two queſtions ariſing upon the preſent caſe. 
 #ir/t, Whether an appeal will lie from any ſentence of the court 
of chivalry, except a definitive one, or from ſuch a ſentence as is 
termed in the Civil law, gravamen irreparabile. 
Secondly, Whether this particular ſentence of the court of chivalty, 
is a gravamen irreparabile. 
Theccourt of It has been admitted on all ſides, that. the court of chivalry proceed 
« Chivalry pro- . == 18 ' 
. ceedaccording according to the rules of the Civil law, except in caſes omitted, and 
to the rules of there they are governed by the courſe and cuſtom of chivalry and 
ere in cles arms, and it is ſo laid down in 4 Co. 425. | 
omitted, and There hath been no precedent cited in the arguing of this caſe 
There they £9 as to the cuſtom or courſe of the court of chivalry in this particular 
"the cours ang reſpect, therefore it muſt be brought under theſe rules of the Civil 


cuſtom. of chi- law with regard to appeals, that is, ſo far as the Civil law has been 
valry and admitted. in England. 72 
By the enen. By the Canon law, you are admitted to appeal from all grievances 


law an appeal in general, but in the Civil law only where gravamen e&ft irreparabule. 
is admitted 


from all grievanees in general; but as the court of chivalry is governed by the Civil law, this court will hot 
grant a commiſſion of delegates upon an appeal from any interlocutory order of that court, except only where 
there is a definitive ſentence, or ſuch a one as is termed in the civil law, gravamen irreparabile. 


The authors upon this head are very numerous, but to ſhew that 
this has been allowed in- England, I ſhall mention only Clark's praxis 
curie admiralitatis Angliæ, who is an author of undoubted credit, 
and very full npon this head. His Lordſhip. then cited ſeveral inſtan- 
ces out of the 5oth and 51ſt chapter. | 

Theſe rules are extremely clear, and very applicable to the pre- 
ſent purpoſe ; for ſays the author, although the party propounds ex- 
ceptions to witneſſes, and the court of admiralty reje& them, yet 
there can be no appeal; for in the appeal from the definitive ſen- 

tence, you may equally propound the ſame exceptions, nor are you 
precluded from it. | 

This is the rule then of the Civil law, in the proceedings of the 

- court of admiralty, and founded upon very good reaſon, for elſe it 
would make cauſes there unneceſſarily tedious, if appeals thould be 
allowed upon every trifling or ſuppoſed grievance : This had great 
weight with me in the argument, and upon ſearch made in the 
court of admiralty by both ſides there is no precedent to be found 
of an appeal of this kind. EN. 


Doctor Paul cited a caſe of Grundel and others, againſt Gawne and 
company. * 1 
This 
4 


Canon Law.” 
This ſuit commenced in the court of admiralty in January 170 5. 
and heard at the delegates in March 1706. it was brought for wages 
due” to the plaintiffs as mariners, and prayed that the defendunts 
might ſet forth, whether they were owners of the ſhip Spredror/l, 
1 8075 a voyage from the port of Londen, to the Eaſt Inilies; this 
bel or ſummary petition was admitted, and the defendants gave in 
at ahſwer upon oath, but infiſted they were not obliged to diſcover 
Upon what voyage the ſhip was bound, becauſe it would ſubject 
them to the penalties of the ſtatute of the 10 Mill. made in favour 
of the Eaſt India company; but notwithſtanding the judge of the 
court of admitalty decreed, that they ſhould make further anfiver as 
to their reſpective intereſts, in the ſaid ſhip, and whether they were 
or were not owners at the time in the ſummary petition mentioned. 
From this act, the defendant appealed to the delegates; who pro- 


nounced againſt, the appeal, remitted the cauſe, and condemned 


Gawne and company in coſts. | 


- 
6 1 


But this differs widely from the preſent caſe, for the judge of the 


24 y 32 . , * : . ; 
court of admiralty there had committed an error, which was gra- 


29 ” A 


vamen irreparabile, for if the defendant had anſwered, the cauſe 


would have been at an end, for by the confeſſion they muſt neceſſa- 
tily haye made, their own anſwer would have deſtroyed them. 

which was in the nature of a criminal proſecution, for having con- 
trary to his oath, and the duty of his office, as Lancaſter herald, 


caufed' the arms of his father to be impaled with falſe arms, &c. 
King gave a negative anſwer to the libel ; but it being inſiſted on 


behalf of lord Coventry, King's anſwer ſhould be on oath, ſo far as 
he was obliged by law to anſwer, it was alledged by the defendant 


that the ſaid libel contained criminal matter, and therefore lord Co- 


Iwer. 5 Upon an appeal to the court of delegates in 1702, they al- 
lowed 4 5 ' 14 v . 


This too is very wide from the preſent caſe, for if King had made 


SE % 


a confeſſion upon oath, the cauſe would have been over; and there- 


fore 5 was gravamen irreparabile, and cannot be uſed as an autho- 


- 


precluded from any advantage he may make of it before the court of 


4 G delegates, 


ee even after a definitive. ſentence, nor wilt Sir Henry Blount be 
u 
* 


In the caſe of the earl of Coventry in 1701. againſt Gregory King, 
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delegates; all courts have a right to enquire of their officers, what i; 
the uſual practice of their courts ; this is the conſt int method in 
the King's Bench, and at trials at ui prius; in 1 Salk. 281, it is laid 
down, that upon an appeal from a definitive ſentence, the judges 
delegates will certainly admit of this very allegation or allegations to 
the like effect. | 
The preſent caſe is not near ſo ſtrong, as the inſtances put 
Mr. Clark in his Praxis, &c. who is clear of opinion, that in the 
inſtances he mentions. no appeal would lie. We 27 
An odjection was taken in the arguing of this caſe, that the Lord 
Chancellor upon a petition for an appeal, is not to try the merits of 
the cauſe; this is undoubtedly true, but then the Lord Chancellor muſt 
determine, whethef an appeal will lie or not, though he will not 
enter into the merits, or decide whether the judge of the court of 
chivalry has properly rejected the allegation. bo 
It been ſaid — can no hows miſchief enſue, if ſuch a com- 
miflion ſhould iſſue out of the court; but what weighs with me is 
the making a precedent for future applications to Chancery of this 
kind; for it would be of miſchie vous conſequences to allow of ſuch 
dilatory appeals, becauſe as the court of admiralty proceeds by the 
ſame law, it would be an authority for ſuch ſort of appeals from the 
interlocutary orders of that court, and would create great expence 
and delay, and the ſuitors there are too neceſſitous for the part 
to allow of any affected delays. (3 
For theſe reaſons I am clearly of opinion, that there is no foun- 
dation for Sir Henry Blount's petition, and therefore it muſt be diſmiſſed. 


: 
- 


March the 3oth 17 39. 


Jones v. Bougett. 


Caſe 165. R. Bougett inſtituted a ſuit in the eccleſiaſtical court, upon a 
A perſon ag- contract of marriage, againſt Mrs. Ann Jubert, who pending 


2 that ſuit intermarried with the appellant; a ſentence was pronounced 


ſentence in in favour of the contract, a child of that marriage Was born, and the 


the eccleſiaſti wife was dead. 
cal court may 


have a com- Mr. Jones, who with the child was very much intereſted in this 
wiſſion of de- ſentence, though no party to the original ſuit, petitioned for a com- 
legates, tho” miflion of delegates to review the ſentence on the ſtatute of the 25 


he was no 
party to the Hen. 8. | 


original ſuit. Upon citing ſeveral authorities from the canon and eccleſiaſtical 
law, where perſons aggrieved by, and intereſted in a ſentence, may 
have a commiſſion of delegates to review, though no parties to the 
original ſuit, A commiſſion was directed. vp. en e 2172 +? 
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Carrier. 
February the 23d 1743. 


Snee and Baxter, aſſignees of Tallet, a bankrupt, — Plaintiffs, 
Vide title Bankrupt, under the divifin, Rule as to Principal and Fac. 


— — 5 
_ — —— 


C AP. XXIII. 


Cales. 


a) Where they are miſrepozeed. 
(B) An anomalous caſe. 


(C) Caſes imperfet, oz denien to be lam. 


Amt. 


— — 


—— 1 — 
& * — — 4 * et 


(A) Where they are miſrepozted. 
November the 24th 1738. 
Boycot v. Cotton. 


Vide title Partion; where the Caſe of Cave v. Cave, 2 Vern. 508, 15 
mentioned. 


() An anomalous caſe. 
November the 24th 1738: 


Boycot v. Cotton, 


Vide title Portion, where the Caſe of Jackſon v. Farrand, 2 Vern. 424; 
is mentioned. 


O Cates 


300 Caſes. 
c) Caſes imperfect, 02 dented to be Law, 
J nur the 22d 1753.1 
Ex par te Coy ſegam thy 


7 Mm title Bankrupt 8 the 410 * 5 5 as to Anmut, es * . 
miſſions bf Brmkruptcy; where the obiter Opinion in Mites v. Wil 
liams and bis Wi Wes I NW 5 5 . 15 ee 


— * " % » 4 " 1 Y nw 5 * b * W- 8 *F ( . 1 A "TELE » \ 


"NF the 14th 1750. 
Mts parte King. 5 


Caſe 166. IT was faid by Mr. Ord it, was determined in the caſe of Pope v. 
Onſlow, 2 Vern. 286. where A. had two mortgages upon different 

independent eſtates of the mortgagor, one a deficient ſecurity; ram 

the other more than ſufficient ; that the mortgagor ſhould not 

the laſt, without making _ the deficiency of the other. Carty) 
Thecaſe of Lord Chancellor ſaid he was not fatisfied that this was the eſtabliſhed 
Popev.0y/*% rule of the court, and upon looking into the caſe above, found it very 
very imperfect 11 perfect, and therefore declared he would not have it cited for the 
and not to be future, till it had been compared with the entry in the Regiſter's office, 
2 and faid farther he was very apt to believe that the tenements were 
has been com · Parcel of and held of the manor ot Dale, and moat was the reaſon Lord 
574 with the Copper ſo determined. | 3 


ad 


618 12 | C f A P. XXIV. | 
Catching Bargain. 


June the 18th 1750. 


The Earl of Chefterfield, and others, executors of Jong 2 
ee, Ei | | -- Plaintiffs, 


Sir Abraham Janſſen, Baronet, — —— Defendant. 


Lord Ghancellor, 
The two Chief Juſtices, 
Aſſiſted by) The Maſter of the Rolls, and 
| Mr. Juſtice Burnett. Caſe 167. 2 ufer 
COME time in the year 1738. the defendant was applied to by Mr, The 17th of a 
Bac well on behalf of Mr. Spencer, to advance and lend Mr, r 
Spencer 000. in conſideration of which he would give the defend- 5000/. to 
ant a ſecurity to pay him 10,000/. at the death of the late dutcheſs of - 9 2 
Marlborough, in caſe Mr. Spencer ſhould ſurvive her; the defendant took a . 
deſired he might conſider of it, which he did accordingly, and being from bim in 
again applied to, to lend the 5000/7. on the terms aforeſaid, the defend- = — 8 
ant at laſt conſented thereto, and on the 17th of May 1738. carried ditioned for 
the 5000/. in bank notes to Mr. Spencer, and paid the fame to him, de payment 
who thereupon executed to the defendant a bond dated the ſame day, 9 
in the penalty of 20, oo0 /. conditioned for the payment of 10, ooo I at or within 
to the defendant, at or within ſome ſhort time after the Dutcheſs's exe ai FA 


death, in caſe Mr, Spencer ſhould ſurvive her, but not otherwiſe. Dutcheſs of 
Mar lborough's 
death, in caſe Spencer ſhould ſurvive her, but not otherwiſe. 


The Dutcheſs of Marlborough died the 18th of Oober 1744. and The Dutcheſs 


in the month of December following, on the defendant's delivering to died O 13. 
1744. and in 


Mr. Spencer the bond above mentioned to be cancelled, he executed the month of 
a new bond, whereby he became bound to the defendant in the pe- December fol- 


nalty of 20,0007, conditioned for payment to the defendant of 10,000/. — gy 


with lawful intereſt on the 19th of April then next, and at the ſame delivering to 


time executed a warrant of attorney to impower a judgment to be re- Mr-5pmrcerthe 
nd to be 


corded againſt him in the King's Bench, at the defendant's ſuit, for the cancelled, he 
faid 20,000/. on the ſaid bond; the defendant by virtue of the ſaid executed a l 
new one in the 
penalty of 20,0001. conditioned for payment to the defendant of 10,000/. with lawful intereſt, on 19 April 
next, and at the ſame time executed a warrant of attorney to impower judgment to be recorded againſt him in 
1 R. for the 20,000/. which was done accordingly, 


4 H ; | warrant 
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warrant of attorney cauſed a judgment to be made out on the aid 
bond againſt Mr. Spencer, at the defendant's ſuit, for the ſaid 20,0001, 
to be recorded in the King's Bench, of Hilary term next enſuing the 
date of the ſaid bond. | 
In ce. 1745- In the month of December 174.5. the defendant, by the invitation of 
Spencer bad Mr. Spencer, being with him in his houſe at Windſor, he on the 14th 
defendant 4 
1000). in part, of that month gave the defendant a bill for 1000/, on Haare and 


—_— the zit Company, in part of the defendant's debt, and on the 2 1ſt of March 
"501. more. following ſent the defendant 1000/7. more by his ſteward. 


On the 0% On the 19th of June 1746. Mr. Spencer died, but before his death 


— June 2 made his will, and after payment of his debts and legacies, gave all 
pencer ico, 


bat before his the reſidue of his perſonal eſtate to be at his ſon's diſpoſal, the preſent 
death made his Mr. Spencer, provided he left no younger child, and appointed the 


—_— 8 plaintiffs to be guardians of his ſon, and alſo executors in truſt for him 
4 Se. during his minor ity. , 


gave the reſi- 


due of his perſonal eſtate to his ſon, and appointed plaintiffs his guardians and executors in truſt, during his 
minority. 


The executors of Mr. Spencer, finding his ſpecialty debts very con- 
ſiderable, and that ſuch as were upon ſimple contracts only, which 
likewiſe amounted to a very large ſum, would receive but little ſatis- 
faction through the deficiency of teſtator's aſſets, after payment of ſuch 
Bill brought to ſums as were really and bona fide due on ſpecialties, brought a bill to 
w/w 1913 be relieved againſt the defendant's demand, as being an unconſcionable 
but demand one, charging that the condition ſtipulated by his ſecurity was abſo- 
25 an uncon- Jute and independant of any other contingency, than that of a granc- 
— ve" ſon of 30 years of age ſurviving a grandmother of 80; and as the 
rious contract. period or point of time limited for the payment (which was in one 
The court re- month after the death of the Dutcheſs) could not, by reaſon of her 
lieved only great age and infirmities, be removed to any great diſtance, but was 
2 P” every day approaching, and in fact happened ſoon after; ſo the requiring 
judgment, by ſuch a large ſum as 10,000/7. for the forbearance of 5000 J. for ſo 
directiog the ſhort a time, being at the proportion of 200. for every 100 J. was a 
defendant to . 
deliver up the moſt unreaſonable and zſurious contract, and ſuch as will never meet 
bond to be With the approbation or countenance of a court of equity, eſpecually 
cancelled, and where the demand is made upon the aſſets of an inſolvent perſon, to 
ledge ſatisfac · the prejudice and defeating of his other juſt and honeſt creditors, and 
tion on the of an infant heir and reſiduary legatee, and that the executing a new 
223 bond to the defendant, after the death of the Dutcheſs of Marlborough, 
by plaintiffs is only a continuance of the former tranſactions, and partook of the 
wr aa original fraud, and that being an unrighteous and uſurious bargain, 
bat would not in the beginning, nothing which was done afterwards could help it, 
give himcoſts, but on the contrary defendant in acquiring ſuch new ſecurity and Judg- 
pe ment, and thereby ſeeking to conceal the true tranſaction, did, as far 
E Tegan, as in him lay, add to the firſt fraud, and ought to be reſtrained from 
and defend taking out execution on his judgment, till the court have firſt in- 
ny 8 quired into and determined upon the fraud, and therefore tis prayed, 


favourable that the defendant may be adjudged by the court to be a creditor of 


one. Mr. Spencer only, for ſuch ſums as he ſhall appear to have bond fide 
advanced, 
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advanced, with intereſt from the time of advancing the ſame, after 


deducting what he hath received, and that he may be decreed to come 


in, and receive a ſatisfaction for the reſidue of ſuch principal ſums only 
and intereſt, pars paſſu with Mr. Spencer's other creditors, according 
to the nature of his demand, and for an injunction to ſtay his proceed- 
ing at law till the hearing of the cauſe, 

July the 21ſt 1747. the injunction was continned upon the merits 
till the hearing. | 

Mr. Neel for the plaintiffs. 

The queſtion is, Whether or no the executors are intitled to be 
relieved, on payment to the defendant of the principal really advanced, 
and legal intereſt ? 

Contracts of this nature can be founded only on two principles, ex- 
travagance and diſtreſs on the one part, and the exorbitant deſire of 
Jucre on the other, and taking advantage of the neceſſity of the perſon 
borrowing. | 

Mr. Spencer, by a riotous courſe of life, run behind hand, and it 
is proved he owed above 20,0co/. At this time his chief dependance 
was on the Dutcheſs dowager of Marlborough, who was then 78 years 
of age, beyond the common date of man's life, and Mr. Spencer him- 
ſelf only 30. 

It can bear no doubt but theſe were the only motives and princi- 
ples of Mr. Spencer's application, nor any doubt but the view of ſe- 
curing to himſelf fo large a grin on ſuch a probable contingency, were 
the motives of the defendant ; for to uſe the words of a great author, 
it was an abundant ſhower of cent. per cent. | 

The defendant ſays it was not of bis ſeeking, but an application on the 
part of Mr. Spencer, and that he was a ſtranger to his perſon and his 
affairs ; but notwithſtanding his pretences, he cannot be ſaid to be 
ignorant from the moment of the propoſal to him; for his offering 
ſuch an exorbitant advantage ſpoke ſtronger than a thouſand circum- 
ſtances, that Mr. Spencer was neceſſitous, a tranſaction too unequal 
and enormous to bear the light, and therefore the defendant was fixed 
upon to carry it on with ſecrecy, for fear, if ſuch a tranſaction ſhould 
be publickly known, and come to the ears of the Dutcheſs of Mar!- 
borough, it might be prejudicial to his future hopes. 

Mr. Spencer was of an age to diſpoſe thereof, ſays the defendant, and 
might att as be thought proper, as he was ſui juris; but notwithſtand- 
ing this, as the Dutcheſs of Marlborough was alive, and his father and 
mother dead, ſhe ſtood in loco parentis, and conſequently he had a 
parental dependance on her, and therefore for fear of her knowing it, 
he durſt not ſeek a remedy againſt this iniquitous bargain, becauſe 
of the riſque he run of divulging the ſecret. 

The defendant muſt know Mr. Spencer to be in diſtreſs, for a man 
of affluence and eſtate could have got money on the common terms, 
and therefore the propoſal itſelf ſpoke his ſituation. 

This is become a caſe of publick concern, as it tends to the ruin 
of many other families; but then, ſays the defendant, conſider the riſque 
T run, if it turned out againſt me, I bad loft my money. When I com- 


2 | pare 


393 


304 


Catching Bargain. 

pare the ages of the perſons, one 78 the other 30, tis a farce to call it 
a riſque; the Dutcheſs of an age few arrive at, and indeed no one 
would wiſh to arrive at. This is certainly not a fair and juſt tranſ- 
action, but unequal, and therefore relievable in a court of equity, 
But then the defendant ſays, Mr. Spencer, though only thirty years of 
age, was of a weak and decayed conſtitution, and therefore there was an 
equal chance whether he ſurvived the Dutcheſs of Marlborough, This 
was an after-thought, for Mr. Backwell, examined for the plaintiff 
does not ſay it was at all conſidered at the time. 

-'Tis proved in the cauſe, that Mr. Spencer was then, and ſome 
years before, and after, of a robuſt conſtitution, prior to his marriage 
naturally ſo, but by an improper conduct brought into a decayed 
ſtate. But, ſays the defendant, all theſe obſervations are out of the caſe, 
as Mr. Spencer, after the Dutcheſs of Marlborough's death, gave a new 
bond, and warrant of attorney to enter judgment, and therefore became 
a common creditor. | 

The original bond was to pay 10,000/. if Mr. Spencer ſurvived 
the Dutcheſs of Mariborougb. When he gave the ſecond bond he 
was not free and at liberty, nor did he know he could be relieved; 
and this ſubſequent tranſaction is therefore no confirmation or ſanc- 
tion of the original bargain. | 

Then, ſays defendant, it is no fraud. Though it be not fo in the 
particular ſignification of the word, yet if it be unjuſt, in its nature 
exorbitant and extravagant, this court har conſidered it in the nature 
of fraud. | 

I will mention caſes of this complexion, in which the court have 
proceeded on theſe principles, where a contract has been exorbitant 
and unequal, and have relieved, though nothing illegal in the caſe, as 
where avarice has appeared on the one fide, and poverty on the other; 
and have alſo taken into their conſideration the fatal tendency. ſuch 
caſes have, with regard to the publick. There are likewiſe other 
caſes in which the court has determined a ſubſequent act ſhall not 
eſtabliſh a contract originally bad. 

The caſe of Sir Thomas Meers, before Lord Harcourt, there Sir 
Thomas had in ſome mortgages inſerted a covenant, that if” the intereſt 
was not paid punctually at the day, it ſhould from that time, and ſo from 
ti me to time be turned into principal, and bear interiſt. Upon a bill 


filed, the Lord Chancellor relieved the mertgagors againſt this covenant, 


as unjuſt and oppreſſive. This caſe is mentioned in Poſanquet v. Daſh- 
wood, before Lord Talbot, Ca. in Eg. in his time, 40. This, faid he, 
in giving his opinion, is an authority in point, that this court will re- 
lieve in caſes which (though perhaps ſtrictly legal) bear hard upon 
one party; the reaſon is, becauſe all thoſe caſes carry ſomewhat of _ 
fraud with them; I do not mean ſuch a fraud as is properly deceit, 
but ſuch proceedings as lay a particular burden or hardſhip upon any 
man: It being the buſineſs of this court to relieve in all offences againſt 

the law of nature and reaſon. | 
2 Vern. 121. Wiſeman v. Beake, A. tenant for life, remainder to 
brs firſt and every other ſon in tail, remainder to his nephewo B. B. enters 
I | into 
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Into ſeveral flatntes to C. for payment of ten for one upon the death of 
A. in caſe be died without iſſue male in the lie of B. C. in the life 
of A. brings à bill to compel B. either to pay principal and intereſt, er w 
forecloſed of on relief againſt the bargain. B. by his anſwer declares 
the bargain fairly made, and intends to abide by it, and that he would 
ſeel mo relief againſt it. A. dies, and B. brings a bill againſt the ex- 
ecutor of C. and notwithſtanding B.'s former anſwer, he is relieved against 
the bargain, on payment of principal and intereſt without coſts. 
Wiſeman was then 40 years of age, a man in buſineſs, a proctor in 
the commons, and yet the bargain was ſet aſide upon general reafons of 
equity, and publick inconvenience, a ſtronger confirmation too there, 
than here, and yet he was relieved. | 
James v. Oades, 2 Vern. 402. there A. borrowed 200 l. of B. and 
gives B. a mortgage defeazanced, to be void on B.'s paying A. 4ol. per 
ann. for 8 years by quarterly payments ; the court declared it to be an 
agreement againſt conſcience, and decreed a redemption on payment of 
the 200 l. with ſimple intereſt, and ſaid if this ſhould be allowed, it 
gt be carried to nine years, and ſo on, without any ſtint or bounds. 
in the preſent caſe, if the court ſhould ſay it would do at 78 years | 
of age, it might as well do at go, and therefore no limits could be | 
{et to it. | | 
The caſe of Cy v. Milner, the 19th of Jane 1731. before the | 
Lord Chancellor King, ze Wms. 292. 12258 fe hv heir 
of about 27 years of age, and who had a commiſſion in the guards, bor- 
rowed vo l. on condition to pay 1000l. if he ſurvived his father and 
father-in-law ; but if he died before his father, or father-in-law, the 
lender to hſe the cool. The heir furvived his father and father-in-lax, 
and was relieved, though after he had paid the money, it being for fear 
of. an execution. oh 
1 Vern. 167. Nott v. Hill. A purchaſer of a rever/ion from an heir 
in the life of his father, at an under value was ſet afide, thongh if the heir 
had died before his father, the purchaſer would have boft ail his money. | 
It may be ſaid, Nett's was the caſe of à young heir, and therefore 
not like the preſent ; but that is not the ſole reaſon: courts of equity 
go upon, but on general rules: however, for argument's fake, I 
will ſuppoſe it to be on the firſt principle, the Dutchefs of Maribo- 
rough may then be conſidered in loco parentis. = 
The Earl of Ardglaſſe v. Muſchamp, 1 Vern. 2 37: Thomas Earl of 
Ardglaſſe for 300 l. in 1675. granted to the defendant à rent charge of 
Zool. per ann. out of lands of 10001. per ann. 20 Feld to the d fendant 
and his heirs, and to commence from the fit Michaelmas or Lady Day 
after the Earls death without iſſue male, afterwards the Farl ſetilłd his 
eſtate for zoo l. confideration, to the uſe of himſelf for fe, remainier 
in tail to all his iſſue male, remainder in tail to the plaintiff his uncle, 
and then the plaintiff and Earl Thomas both brought thery bill t0 be 
relieved againſt the grant of the rent charge, as obtained by fraud and 
prattice, after which bill brought the defendant obtained a releaſe of that 
fait from Earl Thomas, and the new Earls bil was (Kart Thomas 
| being dead) to ſet aſide the grant _ releaſe, upon payment of 3 a 
5 4 4 c- 1 
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with intereſt. At the firſt hearing Lord Keeper North doubted it migtt 
be too great a violation on contract to ſet it afide; but upon a re-heaing, 
after ſome days confideration, he decreed a re-conveyance or releaſe if 
the rent charge, and that the ſame ſhould be ſet afide, and a perpetual 
injunction awarded, upon the plaintiff*s paying the defendant zoo l. 
and intereſt; and the defendant obtaining a re-hearing afterwards, the 
Lord Keeper then declared he was fuliy ſatisfied with the decree, and that 
if he were to die preſently, he would make it, and ſ confirmed it. 

Your Lordſhip obſerves that after the bill brought for relief, the plain- 
tiff releaſed it, therefore he knew he might be relieved ; and on the 
bill brought by the uncle afterwards, the court relieved notwithſtand- 
ing the releaſe : for wherever it is a miſchief that affects the publick, 
as the preſent does, the court will, without regarding what is done 
by the private parties, relieve. | | | 

I have conſidered this caſe hitherto as an unreaſonable and un- 
conſcionable contract, and that the bargain ought to be ſet aſide upon 
principles of equity, regarding the publick ; but I ſhall now endea- 
vour to ſhew it is illegal. | b 
Lord Coke, in his 3d Inſt. ch. 70, 151. ſays, If any perſon after his 
death was found guilty of uſury, his goods were forfeited to the crown. 
Thus it ſtood as an offence at common law, but the ſtatutes. have 
indulged it to ſuch and ſuch points, and yet wherever there is 
an attempt by a tranſaction to procure an exorbitant gain, it is cer- 
tainly illegal, and immaterial whether it falls exactly within the ſta- 
tute of uſury, for ſtill there is ſomething unconſtitutional and illegal 
in it. | 
But I will go further, and inſiſt it is illegal within the ſtatutes: of 
uſury themſelves. | 

21 Jac. ch. 17. ſ. 2. None ſhall, upon any contract, directly or 
indirectly, take for the loan of any money, &c. above the rate of 8. 
for 100/. for one whole year, in pain to forfeit the treble value of the 


money due, Sc. ſ. 5. This law ſhall not be conſtrued to allow 


practice of uſury in point of religion or conſcience, 2 9101, 
Clayton's caſe, 5 Co. 70. b. The plaintiff requęſted Reighnolds 7o 


lend him 30 l. and on communication betwixt them, Reighnolds lent 


Clayton 3ol. 6 Dec. 34 Eliz. till tbe ſecond of June following, to pay 
bim for the principal and han of it 331. at the ſaid ſecond of June, 
if the ſou of the obligee be then alive, and if be die before the ſaid day, 
that then be ſhall pay him but 27 l. which was 3 J. leſs than the principal. 
Reſolved by the whole court, that it was an uſurious contract within the 
ſatute, for the reaſon given by Popham in Burton's caſe, 5 Co. 69. 
that if it ſhould be out of the flatute for the incertainty of the lie, the 
fatute would be of little ect. 0 eg 270103 
I cite this to ſhew that if bargains were contingent; and a-rxſque 
run, yet eyen then they have been held to be uſurious. 113-10 
So in the caſe of Burton v. Dounbam, Cro. Elia. 642. where A. 
agreed with J. S. to give him 10 J. for the forbearance of 200. for a 
year, if B. s ſon were then alive, it was held to be uſury by reafon 
' | a f ; | | 234 ſt 0 A034 r 
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of the corrupt agreement, and it is the intent makes it fo, or not ſo. 
2 Anderſon 12 1. Pl. 65. S. C. ; 
So in Maſon v. Abdy, 3 Salk. 390. the obligor was bound in a bond 
of 30ol. conditioned to pay 221. 108: premium at the end of the firſt 
three months after the date, &c. and fixpence in the pound, at the end 
of fix months as a_further premium, together with the principal itſelf 
in caſe the obligor be then living, but if he dies within that time, the 
principal to be loſt ; adjudged this as an uſurious contract, becauſe there 
aua a poſſibility, that the obligor might live ſo long, and there is an ex- 
preſs proviſion to bave the principal again, in Carthew 67. S. C. ad- 
judged upon a general demurrer, that this was an uſurious contract, and 
if ſuch. contengency of the death of a man in full health, ſhould prevent 
the uſury, contingencies might be extended to the death of two er three 
more, and fo the flatute be of little uſe. 9 

We have full evidence to ſhew the circumſtances, and ſituation of 
health of Mr. Spencer, at the time the defendant lent the money, and 
Mr. Backwell examined for the defendant, ſays, that he does not re- 
member that when he applied to the defendant to advance the 5000/. 
he ſaid any thing of Mr. Spencer's health, or way of living, but on 
being preſſed to do it, ſaid he would confider of it, and conſult his 
brothers about it, and afterwards agreed to lend it, | 

Jubn Griffith a ſervant of the old dutcheſs of Marlboragh's, ſays, | 
that in 1738. Mr. Spencer lay under great neceſſities for want of | 
money; and did owe ſeveral debts to the amount of ſeveral thouſand | | 
pounds; ſpeaks too as to Spencer's expectations from the dutcheſs, | 
| 


and as to his concealing his debts, and owning to him that he ſe- 
creted theſe affairs from the dutcheſs, for fear it ſhould prejudice him 
in her favour; and hurt him in regard to the hopes he had from 
her-will. | 5 
Another witneſs, William Loftin ſwears, Mr. Spencer was indebted 
to different perſons in or about May 1738. in 20, ooo l. and was not 
then able to pay them, or any part thereof; and that he took all poſ- 
ſible care to prevent the dutcheſs's knowing that he was in debt, and 
likewiſe to keep all other debts, hat he afterwards contracted, ſecret 
from ber, for fear he ſhould forfeit her kind intentions to him. 
It is admitted in the cauſe, that Mr. Spencer in May 1738, was 
only 30 years of age, and the dutcheſs 78. de 
James Napier, who attended Mr. Spencer as a ſurgeon, ſwears, 
that in and before May 1738. he was not of a broken conſtitution, 
nor was his life a precarious one, but very ſtrong and healthy, and 
that he was likely to live many years, and that five years after this 
time he had a fever, but got ſoon well, and from 1736. to 1743. 
enjoyed perfect health; and John Griffiths before mentioned ſays, that 
on aſking the apothecary who attended him, as to his judgment 
of the ſtate and condition of Mr. Spencer's health, he faid, if 
Spencer could refrain from chewing tobacco, and drinking drams, 
he might ſtill live a great while, being born with a better conſtitu- 
tution than moſt men; and ſeveral other perſons ſwear, Mr. Spencer 
enjoyed a good ſtate of health in — till a few months before 8 1 
his death. | | 
2 The | 
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The dutcheſs of Marlborough died Offober the 18th 1744. and Me 
Spencer June the 19th 1746. | 


Mr. Clarke of the ſame fide. 


Firſt, I beg leave to inſiſt that if this contract had been exami- 
ned into at law, it would have been conſidered there as an uſurious 
one. | 
Ever ſince money has been made the medium of trade and com- 
merce, all civilized governments have laboured to prevent exorbi. 
tant gain upon the loan of it. | 

The Statute of the 11 Hen. 7. c. 8. was the firſt act that tolerated 


the taking of intereſt. By the 21 Jac. the courts of law are inveſted 


with a kind of equitable juriſdiction, as it requires them to take into 
their conſideration the particular circumſtances of the caſe. 

1 will lay down the inferences firſt, before I cite the caſes. 

Firſt, The intention of parties at the time of the bargain, will 
have great weight in determining the court, and if it is plainly a loan 
of money, then ꝝſurious. 

Another principle is, that wherever a ſecurity is taken for a 
larger ſum of money than is really advanced, it is ufurious, unleſs the 
borrower by doing ſome callateral act, might be at liberty to pay 
legal intereſt, 

Another principle is, that the whole ſum muſt be lent, or elſe 


within the uſurious ſtatutes. 


Moore 397. Beecher's caſe, cited in the caſe of Reynolds v. Clayton, 
as adjudged in B. R. there B. delivered wares of the value of 100 l. 
and no more, and took a bond with a condition to redeliver the wares 
to B. within a month, or to pay 120/. at the end of a year; the 
obligation was adjudged void under the ftatutes of ufury, 

This reſts upon the intent of the bargain, and I mention it to ſhew 
what opinion courts of juſtice had of contingent bargains. SONG 
Burton v. Downham, Cro. Eliz. 642. The intent of this was tb 
have a ſhift. trad ep 

Burton's caſe, 5 Co. 69. Roberts v. Tremain, Cro. 7 $07, 

Cotrrel v. Harrington, Brumm 180. Puller's caſe, 4 Leon. 208. 
but care is to be taken ſaid the court in that cafe, there be no com- 
munication for the loan of money, for that will make it uſury. 

Conſidering the great namber of caſes on this head, there has 
been an extraordinary uniformity - of judgment in the judges of the 
ſeveral courts. | 

Comberb. 12 5. Maſon v. Abdy taken notice of by Mr. Neel before, 
but I mention it again for the fake of what lord chief juſtice Holt 
faid very humourouſty, You do run a great riſque indeed, not of the 
death of the 1 but of the loſs of your money. Mr. juſtice 
Dodderige faid in Roberts v. Tremain, caſualty of intereſt is uſury, 


but caſualty of principal is not. 


Thus it ſtands upon the caſes; to apply them. and their inferences 
to the preſent caſe. _— : 28 = 
: _ 
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The intention of parties at the time of the bargain, will have great 
weight in determining the court, and if it is plainly a loan of money, 
then it is uſurious. o « . * 
The only thing in view here, upon the firſt communication be- 
tween the parties, was a borrowing ; for Mr. Backwell examined for 
the defendant ſays, that when he applied to him, he aſked him if 
he would lend Mr. Spencer the 5000/7, on the terms propoſed. 
The bond itſelf is a direct ſecurity for paying double the ſum lent, 
upon the contingency happening; there is an agreement too, for 
paying a, larger ſum than lent ; another mark! and criterion! — 
Mr. Spencer. could not have delivered himſelf from paying this 
ſum, by paying a leſs, becauſe the bond did not put it in his power 


to do ſo. | : 
Next, as to that part of the caſe which is hazardous, 


In none of the caſes cited, do the court enter into the diſcuſſion of 
the nature of the chance, but reje& this, as being any ingredient, for 
not conſidering the tranſaction of the parties as within the act; for 
if they ſhould give this latitude, in the language of lord chief juſtices 
Popham, Holt, &. it would be to make the acts of uſury mere 
waſte paper. | | 
Next; what ought to be the fate of this bargain, now it comes to 
be conſidered in a court of equity. . 


In the firſt place, this court will not lay down any expreſs rules, 
how far they will go in relieving againſt ſuch bargains, for fear it 
would teach perſons, how far they may ſafely go, and if there is but 
a ſpark of oppreſſion, a court of equity will relieve ; courts of equity 
too will make freer with theſe bargains, than courts of law will do. 
In Symonds v. Cockerill, Noy 151. The court mediated, by. obliging 
the borrower to pay the principal only. 1 ; 

The principles now eſtabliſhed, were eſtabliſhed with deliberation, 
and even two of the judges who doubted of theſe principles at firſt, 
were forced afterwards, from the growth of this evil, to diſſent from 
their former opinions. f 

1 Chan. Caſ. 276. Waller v. Dalt, before lord Nottingham. Wal- 
ler @ young gentleman and two others, employed one Willis to borrow 
5ool. Willis zmployed Wiltſhire, who ſpoke to Dalt a filkman, and 
bought of him ſilks. for 500 l. The plaintiff gave bond and judgment 
for the money, Wiltſhire ſold the filks for 2501. and kept zol. for 
bis and Willis's pains, and paid 200 l. to the plaintiff; , The defen- 
dant never. treated with the plaintiff, and dented on oath, that he ever 
treated about the loan of money, and depoſed the files to be of Soo 1. 
value or thereabouts, but proof was given to the contrary. Decreed 
only 2001. and intereſt, (quære, for the intereſt,) and relief againſt 
the defendant quoad reſiduum. | WATT TIP 

2 Chan. Caſ. 136. Barney v. Beat, Lord Keeper North reverſed 
Lord Nottingbam's decree, as it was a hazardous bargain only, and 
no proof of fraud, for coming recently out of a court of law, Lord 
North was at firſt ſtrictly legal, but afterwards relaxed. \ 


4 K Be- Ne 


310 Catching Bargain. 
Berney v. Pitt, 2 Vern. 14. The plaintiff being a young mor, 
and his father tenant for life only of 4 great eſtate, which by bs 
death was to come to the plaintiff as tenant in tail, and allowing the 
plaintiff but ſcantily, he borrawed 2000 1. of the defendant in 167 
and entred into two judgments of pool. apiece, defeaſenced each of 
them, that if the. plaintiff outlived his father, and within a month 
after his death paid the defendant 5000 J. or if the plaintiff Hull 
marry in the life-time of his father, then if he ſhould from ſuch mar- 
riage, during his father's life, pay the defendant intereſt for his 50001, 
the defendant ſhould vacate the judgment, with this farther clauſe in the 
defeazance, that it was the intent of the parties, if the plaintiff did 
not outlive his father, that the money ſhould not be repaid. In 1679. the 
plaintiff"s father died, and to be relieved againſt the j udgments, upon 
payment of the 20001, lent, together with intereſt, was the bill, hi 
complained of a fraud, and an undue advantage taken of the plaintiff's 
neceſſity, when in ſtreights. 

This cauſe came firft to be heard in Hilary term 27 Car. 2. before lord 
Nottingham, who in regard the judgments were for money lent, and 
not for wares taken up to ſell again at an undervalue, and in reſpect 
of the expreſs clauſe in the defeazance' of the defendant's leſing all, 
if the plaintiff died before the father, did not think fit to reheve 
the plaintiff againſt the bargain itſelf, without paying the 50001. with 
intereſt from a month after the plaintiff's death. 

The cauſe was re-heard before Lord Chancellor | -fferies, who made 
0 difference in the caſe of an unconſcionable bargain, Aether it be for 
money or wares, and though there was not in this caſe any proof of any 
 prattice uſed by the defendant, or any on bis behalf, to draw the plaintiff 
into this ſecurity ; yet, in regard merely to the unconſcienabienefs of the 
bargain, be reverſed lord Nottingham's d:cree, and decreed the defen- 
.dant Pitt to refund to the plaintiff all the money be had received of 
bim, except the 20001. originally lent, and the wmtereſt fer the fame. 

In Berney v. Tiſon, 2 Ventr. 359. Lord Keeper North affirmed 
Lord Nettingham's decree, but added a non retrabetur in exemplum ; 
what ſeemed to ſtick with him, was ſetting aſide mens bargains. 

Nott v. Hill, 1 Vern. 167. This was the caſe of a purchaſe of a rever- 
fron from an beir in the life of his father, where if the heir bad died be- 
fore his father, the purchajer would have loſt all his money, and yet 

Tord Nottingham upon the firſt bearing decreed a redemption, but on 
4 rehearing, Lord Keeper Guilford reverſed it, and Lord Chanceller 
Jefferies reverſed Lord Guilford's decree, and confirmed Lerd Notting- 
ham's, declaring be took Hill's purchaſe to be an unrighteaus bargain in 
the beginning, and that nothing which bappened afterwards could help it. 

Jobmſom executor of Hill v. Nott, 1 Vern. 271. the bill was brought 
by Hill's executor, ſetting forth, that the defendant wat only tenant in 
tail, and had covenanted to make further aſſurance, and prayed be 
mght be compelled to perform his covenant in ſpecie, and be decreed to 
devy a fine. Lord Keeper Guilford ſeemed now to remit from his firiet 
legal notions, for be denied the plaintiff any relief, and ſaid the practice 
of purchaſing from heirs was grown too common, and therefore bo 
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bnd nt in any fort countenance it, and diſmiſſed the bill, and left the 
plaintiff to bring bis action of covenant at law. 

In the earl of Aragl/aſſe v. Maſchamp, Lord "Guilford remitted 
very clearly from his ſtrict legal notions ; many precedents in the Lord 
'Elfmere's, Lord Bacon's, and Lord Coventry's times and fince were 
produced, whereby it appeared, that unconſcionable bargains, which had 
been made with young heirs, had been ſet afide by decree of this court, 
and after ſome days confideration had, he decreed a reconveyance, and 
upon a rebearing declared he was fully ſatisfied in the decree, and 
made uſe of this remarkable expreſſion, that if he were to die preſently, 
he would make it, and ſo-confirmed it. | 

A ſeries of precedents induced him to give the relief he did. 

Bill v. Price, 1 Vern. 467. The defendant had for many years 
practiſed on young heirs, by ſelling them goods at extravagant values, 
and to be paid five for one, and more, upon the death of their fathers, 
and had obtained from the plaintiff and two other young gentlemen, heirs 
.to good eftates, ſeveral ſecurities, wherein they were bound ſeverally, 
and jointly, in 40001. for payment of great ſums of money. Lord 
Chancellor Jefteries decreed the plaintiff's ſecurity to be delivered up, on 
payment of what the defendant really and bona fide paid to him alone, 
and for his own proper uſe. 

Lamplugh v. Smith, 2 Vern. 77. Wiſeman v. Beake, 2 Vern. 121. 
before lords commiſſioners. James v. Oades, 2 Vern. 402. before 
Sir Jobn Trevor, Twiſleton v. Griffiths, 1 Wms. 310. before Lord 
Couper, who grounded his opinion chiefly upon the caſe of Berney v. 
Pitt, and ſaid that Lord Jefferies decree, landing there, ſhewed that 
.every one thought the ſame was juſt, and that there was therefore no at- 
tempt in parliament to reverſe it. | 

Lord Chancellor King in Curwin v. Milner, as well as Lord 
North, though ſtrictly legal at firſt coming to the Seal, determined 
an this caſe againſt the bargain, though an exceeding ſtrong one. 

I ſhall mention only one caſe more with regard to the precariouſ- 
neſs of the bargain, Lawley v. Hooper, Nev. 19. 1745. before your 


Lordſhip, The plaintiff a younger ſon, and intitled to an annuity of 


200 Il. a year for life, out of the eftate of his elder brother, being invol- 
ved in debt, and a priſoner in the Fleet, and having no other means 0 


delivering himſelf from a gaol, than by diſpoſing of the whole, or part of 


the annuity,” ſold to Mr. Davenant 1501. 4 year, part thereof, for 
10501, In the deed there was a proviſo, that f at any time the plain- 
tiff ſhould deſire to repurchaſe the ſaid three feurths the annuity, and 
ſhould give fix months notice to Davenant in writing, of his intention ſo 
to do, and at the exprration of fuch notice, pay to ee bis execu- 
tors, &c. 10501. then Davenant was to reaſſign to the plaintiff or bis af- 
figms; after this deed was ingroſſed, aud when all parties were met for 
the execution, Davenant inſſted upon an indorſement, and to be figned by 
the plaintiff, that in caſe he ſhould repurchaſe the ſaid three fourth 
parts, the ſame ſhould be upon payment of 10501. and 751. and all ar- 
rears,  whnch the piaiutiſf charged he conſented to by reaſon of bis di- 
fireffed circumſtances, 
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Davenant being dead, the plaintiff brought his bill for an account of 
what was due to the defendant for principal and intereſt of the 10 v0 l. 
and what defendant had paid for the inſurance of the plaintiffs life, 
hich by the bill, the plaintiff jubmits to allow, and that upon payment 
of what ſhould he. due, the defendant might re-aflign the ſaid annuity, 

' Your Lordſhip, upon the circumſtances of the cafe, thought this 
was, and is to be taken as a loan of money, turned into this ſhape 
only, to avoid the ſtatute of uſury, and that it ought to be ſet aſide 
as a ſale, and made a ſecurity only, and that the plaintiff was inti. 
tled to redemption, on payment of 10 50 J. with legal Neue for 
the ſame. 

Thus it ſtands on the caſes; and the rule they. go by is the dn 
ſcionableneſs of the bargain, and the inconvenience to the Ben 
for they ſpeak of it as a growing _ 

Theſe caſes, and principles, obviate the objection chat, from the 
anſwer of the defendant, may be preſumed to come from the other 
ſide, as that Mr. Spencer was not a young heir, nor ſuppoſed to be 
in neceſſitous circumſtances, for he had ſeveral thouſand 1 b a 

ear. 

; Many of the caſes cited, were not derbe on the rule of re- 
lieving young heirs, particularly 55 earl 15 Ardglaſſ V. Nager 
and, others. | 

Mr. Spencer's expectations were as bn from the dutcheſs of 
Marlherough as if he had been her ſon, and ſhe might have been 
conſidered as a mater-familias ſtanding in loco n and he as 
2 Jamilias. 

A man who has a conſiderable, eſtate, if his expences exceed kis 
income, is a neceſſitous man, where he is under difficulties of raifing 
money, andi is in great want of it; ſeveral witneſſes prove the great 
ſtreignts Mr. Spencer was in, but this evidence is not the only evi- 
dence, far the contract itſelf ſpeaks it, nor did any of the caſes cited 
require evidence, that he was neceſſitous: In Berney v. Pitt, though 
no proof of practice uſed by the defendant, or any on bis behalf, to 


draw the plaintiff into the ſecurity, yet Lord Icheeries reverſed Lord 


Nottiugbam's decree. 
Such bargains are always done in ſecret. and if the court was to re- 


quire proof extrinſick to the bargain, it would be ſaying at oer we 


.cannot relieve, | 
I ſhall conſider next, as to what the defendant may inſiſt with re- 


gard to the hazard. 


ue inequality is extremely great, the dutcheſs of Marlborough was 
78 years of age, and Mr, Spencer was only 30; there is evidence of his 
health brought down as low as within ten months of his death, and 
of his being of a ſtrong conſtitution for many years before this bar- 
gain, his life was inſured only in 1744. which could not have been 

done, if he had been in a bad ſtate of health. 
In the caſe of marriage-brocage bonds, the court does not cite 
for the ſake of the plaintiffs, becauſe they * be ſaid to act perfi- 
3 , 
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Jioully, but to avoid the inconvenience which would otherwiſe hap- 
pen to the publick. _ 5 | PER. 
The ſame as to the caſes of bonds to women of bad character. 
The ſame as to premiums of attorneys, and guardians by clients, 
and infants after coming to age, Law. v. Law, before Lord Talbot. 
Selwin v. Honeywood, 20th of October 1743. Shepley v. Woodhouſe, 
17th March 1742. Pierce v. Waring, before Lord Hardwicke. 
On the laſt point, whether the ſubſequent acts have eſtabliſhed 
the bargain, the caſe of Cle v. Gibbons, 3 Wms. 290. is extremely 
ſtrong in favour of the plaintiff Cole. There A. having 500 J. given 
him by his uncle in caſe he ſurvived the teſtator's wife, ſells it for 
1001. to be paid by 51. per ann. but that if the teſtator's wife ſhould 
die before A. and the legacy become due, in ſuch caſe the reſt of 
the money is to be paid within a year then next; A. does ſurvive the 
teſtator's wife, and knows the legacy was become due to him, and 
being fully apprized of the whole fact, confirms the bargain ; he 
ſhall be bound thereby; and yet Lord Talbot ſaid, that had all de- 
pended on the firſt aſſignment, he would have ſet it aſide, as being 
an unreaſonable advantage made of a neceſſitous man. But after 
Martin was fully apprized of every thing, and yet choſe to execute 


a deed of confirmation, and not the leaſt fraud or ſurprize appearing 


on the part of the defendant, it was, he ſaid, too much for any 
court to ſet all this aſide. = 

There a man was intirely ſur juris, and did not owe the releaſee 
a groat, and therefore his a&t was merely voluntary, Here Mr. Spencer 
was indebted to Janſſen upon bond, (the dutcheſs of Marlborough be- 
ing dead) for the payment of the money, and therefore was in his 
power, and the new bond, and judgment only a ſequel of what was 
done before, and muſt be taken to be upon the fame circumſtances, 
and as was ſaid in the caſe of Berney v. Pitt, is no excuſe, but ra- 
ther an aggravation. . 

As to the defendant's ſaying in his anſwer, that Mr. Spencer did 
not at all want to ſet aſide the bargain, but defired him to get a bond, 
and judgment, forthwith for the 10,000 J. he owed him, the cafe of 
Wiſeman v. Beate, is very ſtrong. 

The prudence and policy of the courts of law and equity here do 
no more than what other nations have done in the ſame caſes. 

Dig. lib. 14. f. 6. lex 1. Verba ſenatuſconſultt Macedoniam hac 
ſunt; ne cui, qui filiofamilias mutuam pecuniam dediſſet, etiam poſt mor- 


tem parentis ejus, cujus in poteſtate fuiſſet, actio petitioque daretur ; 


ut ſcirent, qui peſſims exemplo fanerarent, nullius poſſe filifamilias bo- 
num nomen expectata patris morte fieri. 

Lex 3. ſec. 3. I autem folus ſenatuſcunſultum offendit, qui mutuam 
pecuniam filigfamilias dedit: Nam pecuniæ datio pernicioſa parenti- 
bus eorum viſa t. | N 

Lex 14. Etiamfi verbis ſenatuſconſulti filii continerentur, tamen & 
in perſona nepotis idem ſervart debere. 


"7 o | June 
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June the 19th 1750. th 

The Farl of Che/terfeld verſ. Janfſen. | 
M* ; Wilbraham for the plaintiffs made two points. Firf, Whe. 

LV Þ ther this is a good contract in point of law? 3 

Secondly, If good in point of law, then, Whether a court of equity 

can, upon its principles and powers, relieve againſt this contract? 
Our laws allow a certain moderate profit to be taken for money, but 


if we exceed it by any ſubterfuge, or what is called a ſhift, if jt be for 
a loan of money, acts of parliament have reſcinded a contract of this 


kind, though it has ſomething of a chance in it. 


Lord Chief Juſtice Anderſon, in his ſecond report, 15 pl. 8. lays, 
Where there is a borrowing of money, and a communication for in- 
tereſt, the deviſe to have beyond the rate of 10 per cent. is fraudulent, 
and within the 37 Hen. 8. | NE rs arts 
It may be objected in all caſes of contingency, where greater than 
legal intereſt is taken, theſe have not been held to be uſurious, and 
bottomree bonds will perhaps be mentioned. | by 

But thoſe are regarded chiefly in reſpect of trade, and that is their 
principal foundation of being allowed. | 1 

4 „ Tn of 21 Jac. makes uſurious bonds void in as many caſes 

as I1DIC. | 

The life of a gentleman of thirty is by this contract ſet againſt a life 
of ſeventy-eight; and a wager, whether that life will laſt beyond this, 
mult at the firſt view appear to be greatly for the advantage of the 
lender: I hope therefore the court will ſee it in the light of a ſhiſt 
or ſubterfuge to avoid an act of parliament, made with a good deſign, 
and within the meaning or intention of the ſtatutes of uſury. 

If ſtopping a commerce of this kind, which is become a growing 
evil, will be of publick ſervice, it is time for this court to interpoſe; 
by theſe ſorts of contracts men pledge their eſtates before they have 
them, and before they know the value of them; no one, who has a 
.* power over his fortune, ever makes contracts of this kind. 

e who has money at intereſt or in the ſtocks, he who has a real eſtate 
in fee ſimple, never deals in this way, which ſhews tis the neceſſity 
of the caſe that forces them to have recourſe to theſe methods, and 
ſhews too that this ſort of commerce muſt generally be practiſed b 
young and unexperienced perſons, who have expettioris of ſucceed- 
ing to the old. RES 

It is an obſervation generally true, and a melancholy truth it is, 
that mankind have not near ſo much regard to great reverfionary in- 
conveniencies as to ſmall preſent gratifications; young men know. not 
how to eſtimate what they never felt the benefit of, and by this ſort of 
traffick, their eſtates, like their pleafures, are gone before they are 
enjoyed. That this commerce promotes and encourages cxtrava- 


gance, that extravagance in general is contrary to the policy of the 


2 law, 
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ſaw; is not to be diſputed, becauſe men ſpend not their own, but the 
eſtate of others; for generally in the ruin of ong of theſe great prodi- 
gals, a large number of poor creditors are included. 

admit that againſt this ſort of extravagance there is no immediate 
remedy in our law ; the Roman law FE their prodigals under curators, 
frodige interdicitur rerum ſuarum adminiſiratio. The magiſtrate has 
no ſuch power here, tis true; but this ſhews the wiſdom an utility 


of the reſtraint. PIER | _ 
What is the effect of this extravagance? A trade of annuities, of 
junctims, of poſt obits, is eſtabliſhed as a ſtaple, to encourage young 
gentlemen to undo themſelves. This commerce has been exclaimed 
againſt ever fince I knew the world, and mankind have wiſhed that 
fome ſtop might be put to it. Whoever engages in thefe ſchemes, his 
ruin.is pronounced not far off, and by theſe means they deſtroy their 
eftates, though they ſpend but half of them. 8 
Ho far then this ſort of contract may be regulated by a court of 
equity, is the next conſideration. . 

The law in caſe of uſury reſcinds the contract quaad the borrower, 
and gives a forfeiture of treble the value of the loan. This is ſevere ! 
A court of equity moderates the caſe, allows the lender the loan, and 
intereſt for it whilſt lent ; but prevents him from receiving that unjuſt 
price, which his avarice had ſet upon the riſque he ran. Upon theſe 
principles it is to be conſidered, whether this ſpecies of contracts 
rs not Within the reaſoning of other caſes, which bear an analogy to 
it, and governable by the ſame rules. 

There are contracts of ſeveral kinds which are not ſuffered to pre- 
vail, Marriage-brocage bonds are ſet afide, though a marriage be 
fairly procured, though it is a great ſervice to the who gives 


ſuch bond, though the man and woman are both of age, and no diſ- 


paragement, and though they neither of them diſapprove. of the mar- 
tiage. In the cafe of Hall v. Potter, Parl. Caſes 76. the houſe of 
Lords, on account of the dangerous conſequence to families, reverſed 
a decree of the Lord Keeper's, who was of opinion not to relieve againſt 
a marriage-brocage bond. _ WEEDS 
If contracts, allowed to be good at law, have been ſet aſide in equity, 
becauſe dangerous to families, @ fortior: they ſhould be ſo where 
they are deſtructive to families. 3 aan | 
The principle on which this court has ſet aſide contracts with 
young heirs, is, where they have fold their reverſions or remainders, 
or bound themſelves to pay unreafonable ſums on the death of their 
anceſtors. bs : | | | 
In the caſe of Tuiſſeton v. Griffiths, 1 Wms. 3 10. Lord Cowper re- 
lieved againſt an agreement to {ell a reverſion at an under price, de- 
_ claring that theſe bargains were corrupt and fraudulent, and tended to 
the deſtruction and ruin of families, and that the relief of the court 
_ ought to be extended to meet ſuch corrupt practices, and unconſcionable 
bargains, And in Curwin v. Milner, Lord King grounded himſelf on 
this, that the court would ſet afide contracts of this kind, where the per- 
fon contracting had expectations after the death of another. And in the 
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caſe of-Cole v. Martin, 3 M ing. 293. Lord Talbot ſaid, That as to the 
caſe of young heirs making bargains, it Was the poli cy of the nation to 
prevent what was a growing miſchief to antient families, 2 ng them 
from a dependance on their anceſtors, and therefore the po cy of the na- 
tion has thought fit to ſet aſide ſuch bargains with young heirs, 

This is the general principle, a man if he has any reverſion, in 
effect ſells it, and the preſent caſe tallies with thoſe I have mentioned 
in all the pernicious conſequences. Gas ng 

What inconvenience then can ariſe in putting a ſtop to this trade ? 
for as it is the ſame ſort of men who are concerned in every one of 
theſe contracts, the laying an embargo upon this commerce will not 


at all hurt the conſtitution ; for they are only fuel to extravagance, 
The defendant in his anſwer, objects the plaintiffs are nat intitled to 


relief; becauſe there is no pretence of fraud. 


I do not ſay there is any, but publick inconvenience alone may in- 
duce the court to interfere, though there is no apparent fraud. 
is inſſted too Mr. Spencer was not a young heir, for he was 
thirty; but although of that age, yet not old enough to manage his 
fortune, ſo as to keep within bounds. 


Mr. Twi/leton was 34 at the time his contract was made, and yet the 
court did relieve him notwithſtanding. rr 


Though it be true Mr. Spencer was no heir to the Dutcheſs of 
Marlborough, yet from her conſtant declarations he was looked upon 
to be 0 her adopted heir; the defendant conſidered him as ſuch, 

y ſhould he be more able to pay at her death than at any other 
period? So that he was guafi heres, and as an heir has only a ground 
of expectation, if Mr. Spencer had the ſame, that is a foundation for 
a court of equity to relieve. 85 

Mr. Spencer was indiſputably the fole favourite the Dutcheſs of 
Marlborough had; her common expreſſion was, Tack is no beau, nor 
#s he a courtier, but he is an boneſt man. I never was but four times 
in her company, and yet I heard her make this obſervation every 
time. | 3 

The next objection, that Mr. Spencer was not under thoſe neceſſities 
that perſons generally are, who enter into theſe fort of contracts, and that 
this ig the main ingredient in the relief given in cafes of this nature. 

But the fact is clearly otherwiſe ; he who has a great eſtate, but 
lives at .double his income, who has a multitude of footmen at his 
gates, but more duns, is poor, is under preſſing neceſſities ; it is proved 
that Mr. Spencer owed in 1738 above 20, ooo J. and was under the 
greateſt difficulties; and is not the evidence of Mr. Backwel! that he 
had hawked this propoſal about, the ſtrongeſt proof of his extreme 
neceſſities? Whoever ſuffered a traffick of this kind to be made pub- 
blick, unleſs he was neceſſitous? Did he not run a much greater 
riſque than the defendant ? Did he not riſque his whole expectations? 
He may be ſaid to be poor who is in debt, and cannot pay; nor do 1 
know an inſtance of a perſon's granting a poſt obit, without his being 
reduced firſt to the greateſt extremity. "IO 
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e Ja objeftion_ is, that Mr. Spencer, though he lived a year 
and eig months after the death of the dutcheſs, yet be never 


engl proper to ſeek relief againſt it, but on the contrary ratified 
the Bargain. | 

As to Mr. Feiner not ſeeking relief againſt it, it is no wonder, 
this, was in the; nature of a debt of honour, a debt depending on 
chance, and the falſe notion of honour which prevails in the world, 
would, engage a man to pay this fort of debt, whilſt the poor cre- 
ditgr who furniſhed him with the very bread he eats, is turned away 
without a penny. INT 
Mr. Spencer had not a ſum of money left him under the will of 
the dutcheſs of Marlborough, but only a large inveſtment to be 
Jaid out in land, fo that here was an immediate payment to be 
made to the defendant, and no perſonal aſſets to anſwer it, and 
tholigh the rents of his eſtate were great, and with good ceconomy 
eight have cleared him, yet there muſt have been a length of time 
. | * 

Iuſe theſe arguments to ſhew, Mr. Spencer was under the ſame 
preſſure he was before, with this aggravation, the debt was become 
greater, and no money could be raiſed off his eſtate, but by rents 
ang profits. 3 

I do not throw out any thing againſt the perſon of the defendant, 
I. only. preſs the relief in this caſe, for the ſake of Mr. Spencer's 
tradeſmen, who as they are only ſimple contract creditors, have no 
chance of being paid any other way. pars. r 
I lay it down as a rule, that this ſpecies of traffick is a publick in- 
convenience, and as it grows into a trade and commerce, I know of 
no method but the application to this court to remedy it, for it is of 
ſuch a complicated nature, that even the legiſlature cannot help it; 
and therefore as this court can only meet the miſchief, we hope they 
will give their aſſiſtance to put a ſtop to it, and relieve upon the 
terms prayed by the bill, on paying the money really lent only. 


Mr. Crowle.. of the ſame ſide. 


The queſtion in this cauſe is in fact between the butcher, baker, 
poulterer, and other tradeſmen of Mr. Spencer, and the uſuter. 
_ The relief that is prayed by this bill, never prayed before in any 
bill, that this contract ſhould be ſet aſide here for uſury. * 
Bat the defendant inſiſts this contract is not illegal, nor uſurious. 
From the 27 C. 2. to this time, there are not above two. deter- 
minations at law on uſurious contracts, and the reaſon is, this court 
havę under the notion of frauds taken cognizance of theſe caſes. 
8 Draker v. Dean and Jaſon, Finch's Rep. 439. The plaintiff lent 
Sir Robert Jaſon, 1000 1. who. For ſecuring the repayment thereof with 
intereſt, mortgaged the lands in the bill mentioned, and afterwards the 
defendant Dean ſet up ſome prior incumbrances to defeat the mortgage, 
and particularly a ſtatute of 50001. againſt which the plaintiff now 
exbibited his bill to be relieved, for that the defendant Dean having 
4M furnſhed 
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furniſhed Sir Robert Jaſon in his father's hfe-trme aoith goods,” and 
awith fro? horſes, valued the fame at 25001. for which this liatute avs 
given, but that the horſes and goods were afterwards fold by Sir Ro- 
bert Jaſon % 2801. which was the utmoſt value thereof. The court do- 
clared this to be a caſe: of great hardſmip; and that dralings of this na- 
ture ought to be diſco aged, and that if Sir Robert Jaſon had been 
the plaintiff, he might have been relieved : However they decreed an 
account, and to compute what was due to Dean for horſes and goods, 

and the real value thereof to be fold, at the reſped ive times when the 
Yame were ſeld and delivered, with intereſt from FO time, and on pay- 
ment thereof, the fiatute to be vacated. 

Here was a moſt corrupt ſcandalous agreement, and one would 
have thought they could not miſs the ſtatutes of uſury, in a caſe un- 
doubtedly within them, and yet not inſiſted upon. 

Lord King in the caſe of Curwin v. Milner, might very well doubt 
whether he could give relief, becauſe, tho they argued very prettily 
on the circumſtances, and fraud in the cafe, that was not ſufficient to 
latisfy him; but if he had happened to fix upon the ſteady baſis of 
the ſtatutes of uſury, he would have decreed upon an unſhaken foun- 
dation. 

I will confider the caſe next upon the ſtatutes of uſury, and who- 
ther this 1s not ſuch a ſhift or device as is within the ſtatutes, a ſhift 
to avoid and evade them. 

The preamble to the 37 H. 8. c. 9. ſays, Where before this time 
mivers acts have been brad for the avording and puniſhment of ufury, 
and of other corrupt barsains, ſhifts, and che viſances, which atts have 
been ſo obſcure, as to be of ii tthe force or effect; for reformati on thereef 
Be it enacted, That all and every the ſaid acts ſhall from henceforth 
be utterly waid. 

The third ſection is, That mo perſen f what late, degree, quality 
or condition ſcever, by way or mean of any corrupt bargain, han, ex- 
change, cheviſance, ſhiſt, or intereſt, ¶ any æraies, &c. or by any ether 
corrupt or deceitful way, or means, or by any covin, engine, er dectiſſul 
Way Or CONVEYANCE, ſhall have, receive, acce} t, or take in lucre or gan, 
for the forbraring, or giving day of payment, of one whole year, of or 
for bis or their money, &c. above the ſum cf 101. in the hundred. | 

The fifth ſection, If any perſon ſhall do any thing contrary to this 
2 be ſhall forfeit tbe treble value of the wares, and other gy 
7 

This was the firſt ſtatute that allowed any lucrative intereſt, the 
confirming ſtatute of the 13 Eliz. ch. 8. makes 37 H. 8. per petual. 

Then comes the 21 Jac. 1. ch. 17. ſect. 2. No perſon ſhall take 
for loan of monies, above eight for a hundred for one year, Sc.“ 

Every ſhift, device, Sc. to evade the ſtatute of uſury falls within 
this ſtatute. 

Fd * The queſtion is, Whether at the time of this contract, Mr. Janſſen 


q/ d not mean to ſecure himſelf a larger intereſt than the ſtatutes al- 
Jow, if he did, it is a void bargain, 


The 
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The catemporanca expgſitio is properly laid down to have the moſt 
weight, and the judges at that time, were ſome of the greateſt men, 
that ever filled the Bench. 

In Clayton's caſe; 5 Co. 70. it is ſaid, every device, ſhift, &c. 
where there is an agreement or communication for loan of money is 
within the ſtatute of uſury. The -concurrent opinion of the King's 
Bench, Common Pleas, and Court of Exchequer, that Clayton's caſe 
is a right determination, and the judgment there within 12 years after 
making the ſtatute of Elisabeth. 

Cro. Eliz. 643. Button v. Downham, a miſtake or omiſfiom in the \” 
fate of this caſe ; but Lnitw, 469. in Maſon v. Fukwood has rectified the 
error ; for ſpeaking of Button v. Downbam!'s caſe, he fays, I have ſeen 
the entry in the roll, by which it appears that as well the intereſt as the 
principal was in hazard, though it does not ſo appear in the books where 
this caſe ts reported. | 

Bottomry is not a communication for the loan of money, but a part- 
nerſhip for the honeſt intention of ſeeking a livelihood by trade, and 
a plain diſtinction in Hardres 418. The caſe of Jey v. Kent, an 
action of debt upon an obligation, conditioned to pay ſo much money, if 
ſuch a ſhip returned within fix months, from Oſtend in Flanders 7 Lon- 
don, wirch was more by. the third part, than the legal intereſt of the 
money, and i, ſhe do not return, then the obligation to be vd: The de- 
fendant pleaded it was a corrupt agreement, and that the obligation was 
entred into by covin, to evade the flatute of uſury, and the penalty 
thereof. Lord Chief Baron Hale held clearly, this bond is not within 
the ſlatute, for this is the common way of inſurance, and if this were 
vid, ſaid be, by the ſtatute of uſury, trade would be deſtroyed, and not 
like the caſe, where the condition of a bond is to give ſo much money, if 
ſuch ar ſuch a perſon be then alive, fer there is a certainty of that at the 
time ; but it is uncertain, and a caſualty, whether ſuch a ſhip ſhall ever 
return, 

_ Fuller's caſe, the 29 Elix. a grant of an annuity, not within the 
ſtatute, for no communication of loan. | 

Beding field's caſe, the 42 Elix. the principal there ſuppofed to be 
riſqued. Ny 151. Symmonds v. Ceckerill, ꝙ Jac. 1. A rent charge of 
201, per ann. for 100/. for 3 years an à contingency, yet uſury, i on 
loan, tho“ principal in hazard. | 

Roberts v. Tremain, 14 Jac. 1. held uſury though on contingency. 

King v. Drury, 2 Lev. 17. No uſury where in the power of grantor 
to avord. | 

Grange v. Swaine 3 Jac. 2. Principal in hazard, Lutw. 464. 

Maſon v. Fulwood, Lutw. 469. Principal alſo in hazard. 

Maſon v. Abdy, 3 Sal-. 399. Principal there alſo in hazard. 

Mr. Attorney general (a) for the defendant. (a) Sir Dudley" 

The counſel for the plaintiff would in the firſt place, ſet aſide Rider. 
this contract as uſurious, and if not void at law as uſurious, yet it is 
inſiſted ought to be ſet aſide in equity, as improper and uncon- 
{cionable, | 
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It is in vain to lay down a rule to reſtrain every man, and ev. 
family from ruin, while the law allows every perſon to be Jane, 
till by his crime or his contract, he ceaſes to be fo, | 

As to the firſt poiht they have been pleaſed to make Aga uſury, 
it's novelty does not recommend it much. | 

The notion of uſury originally was the taking any ſort of præ. 
mium, for the loan of money; but as the law ſtands now, it is ta. 
king an illegal premium only; the ſtatutes forbid a higher pre. 
mium than the legal intereſt. | | 

The ſtatute of the 21 Jac. 1. cb. 17. ſec. 2. None ſhall upon any 
contra, dirty or indirettly, take for the loan of any money, or ot be, 
commodities, above the rate of 81. for 100 1. for one wocle year, in pain 
to forfeit the treble value of the money, or other things lent. | 

In order to make it uſuty, there muſt be @ loan of money, which 
money is alſo to be repaid, and there muſt be a premium for the 
loan of that money more that 5 per cent.” 

Nor ſhall any artificial contrivance whatever evade the ſtatute, and 
if this contract is a colourable agreement only, to avoid the ſtatutes of 
uſury, and is really a communication for the loan of money, it iz 
within the ſtatutes. 5 | | 

But this is no contract for a debt due, when it depends upon a con- 
tingency that may never happen. | 

Serjeant Hawkins's Pleas of the Crown, book 1. cb. 82. of uſury, 
ſec. 16. © No contract is ufurious, by which the lender runs the ha- 
<« zard of loſing all his money, both principal and intereſt, as in the 
e cafe of bottomry.” | | 

Cro. Eliz. Bedinfield v. Aſhley, A. delivered to B. 100 l. who by 
indenture covenanted with A. to pay to every one of A. 's children, which 
then were, and ſhould be living at 10 years end, 801. A. having then 
5 daughters, and for aſſurance mottgaged @ manor, and was bound in 
a flatute of 5001. it is not uſury, Jus a mere caſual bargain. | 

I mention the caſe of Roberts v. Tremain, Cro. Fac. 507. for the 
fake of Mr. Juſtice Dodderidge's obſervation. If, ſaid he, I lend 
100 J. to have 120/. at the year's end, upon a caſualty; if the ca- 
ſualty goes to the intereſt only, and not to the principal, it is uſury, 
for the party is ſure to have the principal again, come what will; 
but if the intereſt and principal are both in bazard, it is not then 
uſury. | 

Cro. Jac. 208. Sharpley v. Hurrel. A ſbip going in the fiſhing 
trade to Newfoundland, (which voyage muft be performed in 8 months) 
the plaintiff” gave the defendant 501. to repay 60 |. upon the return of 
the ſhip to Dartmouth, and if by kakage or tempeſt ſhe ſhould not return 
in 8 months, then to pay the principal money (viz. 50 l. only, and if 
ſhe never returned, then be ſhould pay nothing. All the court beld, that 
this is no uſury within the flatute, for if the ſhip bad ſtaid at New- 
foundland, 2 or 3 years, he was to pay but 60 I. upon the return of the 
Ship, and if ſhe never returned, then nothing'; ſo as the plaintiff run 
a hazard of baving leſs than the intereſt, which the law allows, and poſe 


ibi neither principal nor intereſt, 


3 It 


bo 
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Tt is not-within the ſtatute, becauſe no debt, till the accident ha p- 
peved of the ſhip's return, as both principal and intereſt were ha- 
zarded. : | 
"The diſtinction, Wherever the contract on the loan of money is 
upon a contingency, that is colourable, or ſo ſlight, as is contrived 
' merely to avoid the ſtatute, the ſtatute ſhall have its effect; when 
this ground is applied to the cafes cited on the other, fide, it will 
overturn the conſequence they draw from them to the preſent caſe. 
The agreement muſt be corrupt, or it will not be uſurious. 

Reynolds v. Clayton, Mo. 397. the ground the court went on 
clearly was the original contract, being really for a loan of money, 
and the fact in that caſe a mere evaſion to avoid its being a loan. 

Cro. Eliz. 643. Button v. Downeham. It is the intent that makes 
it ſo or not, for if it is a wager, it is not uſury: Every contract which 


is a real contingency, is a wager, and is not done merely colourably 
to avoid the ſtatute. * ; 
Cotterell v. Harrington, Brownlow 180. A. for 110 J. granted a 
rent of 20% for eight years, and another of 20 J. a year for two years, 
if B. C. and D. ſhould ſo long live. In replevin the defendant 
avowed. for the rent, and the plaintiff pleaded the ſtatute of uſury, 
and ſet forth the ſtatute and a ſpecial uſurious contract; ſaid in this 
caſe, If it had been laid to be upon a loan of money, then it was 
uſury ; but if it be a bargain for an annuity, it is no uſury, but that this 
was alledged to be upon a lending. | 
_ Fuller's caſe, 4 Leon. 208. A. gives 300 l. to B. to have an annuity 
of 50/1. aſſured to him for 100 years, if A. and his wife and four of 
his children ſhall ſo long live. Per Cur”, this is not within the ſta- 
tute of uſury; ſo if there had not been any condition. But care is to 
be taken that there be no communication of borrowing any money 
before. | 
' Maſon v. Abdy, in Show. Rep. Lord Chief Juſtice Holt faid in that 
caſe, that a dying in 6 months was no hazard, and therefore uſurtous. 
This is very material for my argument, becauſe it implies ſtrongly, if 
it had been a real hazard, it had been no uſury. 
A bottomry bond is admitted by the other fide to be a hazardous 


contract, but ſaid not to be within the ſtatute, becauſe allowed for the 


{ake of trade. | | 

I do not take this to be the reaſon, the true ground of the ailow- 
ance in courts of juſtice, the lender is to be paid for a bong fide riſque, 
and all turns upon this, whether a colourable contract to avoid the 
ſtatute. ' | | 

In the caſe of Joy v. Kent, in Hard. the bettomry contract was put 
upon the ſame footing. with other contingent contracts, and within 
former caſes, becauſe it was merely colourable. 

The true point therefore on which the preſent caſe muſt turn is, he- 
ther the contract between Mr. Spencer and the defendant was for the 
loan of money, and whether more intereſt was originally meant to be 
taken than legal, and if merely colourable, and a device to avoid the 
ſtatute ? | | 
he 4 N Firſt, 
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Firſt, The contract here, upon the face of it, is not 2 contract for 
any thing, but merely a contingent bargain. LT EY g 
Secondly, Nothing that can ſhew it to be otherwiſe, either from the 
circumſtances of Mr. Spencer at the time, or the light he ſtood in 
with regard to the Dutcheſs of Mariborong b. 
No pretence that the defendant made any agreement he ſhould have 
the 10, o00 J. on any other contingency, but Mr. Spender's ſurviving 
the Dutcheſs of Marlborough. A To 
It is objected that this is a loan, becauſe the word iend is made uſe 
of by Mr. Spencer to Mr. Backwell. KE N | 
The word han makes no difference; it is a communication only 
between the parties on a corrupt agreement to avoid the ſtatute, upon 
which it torns. The word borrow here makes no difterence, for ſup- 
poſing he had ſaid 20 fell, this court would equally have judged whe. 
ther it was uſury, and it muſt be the hond fide intention of the party 
advancing muſt determine the nature. | 
! As the defendant took it altogether upon the contingency, I will 
now conſider the nature of the contingency, which is ſaid to be fo 
totally diſproportionate, Spencer being only 30, and the Dutcheſs 
78 years of age; and on this account ſo glaring, that it muſt be a 
groſs fraud and impoſition. N 
Mr. Spencer, as is proved in the cauſe, was at that time of a bad 
conſtitution, according to the judgment of perſons experienced in theſe 
things, broken by an intemperance with women, an intemperance in 
wine, and an obſtinate continuance in it; and when he was told it, faid, 
T defire to live no longer than white Tam capable of following this courſe | 
of life. The Dutcheſs of Marlborough indeed 78 years old, but in 
int of conſtitution extremely likely to live many years; and ſup- 
G poſing Mr. Spencer was underſtood then to be in a conſumption, and 
known to be ſo in the opinion of eminent phyſicians, will your Lora- 
ſbip ſay this contract was ſo very diſproportionate, but we do not go 
upon meer ſuppoſition, for he actually died in ten months time after 
the Dutcheſs, not in a common way, but with a broken conſtitution. 
Upon a computation at the time this money became due, intereſt 
upon intereſt, and inſurance at 5; per cent. only, brings it to 9630. ſo 
that if the Dutcheſs of Mar/borough had lived fix months longer, the 
defendant would have been a loſer, and this too upon a ſuppoſition the 
defendant could have inſured at 5 per cent. but no evidence he eould 
have done it at this rate. Lord Mcuntfort, who has been examined, 
and underſtands theſe things extremely well, ſaid in May 1738, he 
looked upon Mr. Spencer's life to be ſo bad, he would not advance 
money on any terms ; no body therefore beſides the detendant would 
have advanced any money upon this contingency. . . ett jt 
nt, t 


Having ſtated thus much, I will now come to the next poi 
conſideration of the cafe as it ſtands on the foot of equity. I will firſt 
conſider it on the original contract, and ſecondly on the acts that have 
been done to confirm it, and hope to ſhew it was a fair bargain in 


the beginning, or if not ſo, Mr, Spencer, Who could give up this 
advantage, has done it by ſubſequent acts. 


——— ——— ß — 
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he general principle laid down on the other fide, that this is an 
unconſcionable bargain, is from the marmer of obtaining it. The 
laſt conſideration is, whether it be ſuch a contract as, independant of 
fraud, infquity, and unfairneſs, ought, for the public good, to be 
ſet aſide ? | SE 

The defendant at the time was a total ſtranger to Mr. Spencer, 
ſo fwotn by himfelf in his anſwer, and no evidence to the contrary, in 
no ſhape whatever a perſon who has been looking out for young 

ntlemen to draw them into ſchemes of this kind, not of the de- 

fendant's ſeekipg, but ſought out by Mr. Backwell, Mr. Spencer's 
agent. He did not look upon it as a beneficial bargain, but abſolutely 
refuſed it, and was preſſed to accept it. 

It is not pretended Mr. Spencer was a weak man, or liable to be 
impoſed 5 ; nay more, they do not ſo much as charge impoſition 
in their bill: Not a young man, not under the care of a parent, mar- 
ried, not wanting an eſtate, had then very near 80004. a year in land, 
26001. per ann. long annuities, 10, ooo l. fettled on his marriage, an 
intereſt in it to hitnfelf for life, at leaſt 400 J. a year more, a leaſehold 
eſtate of 120. a contingent intereſt in the ſum of 30, ooo J. which 
was feft to the Countefs of Sunderland by her huſband, with a power 
to diſpoſe among ſuch of his children as ſhe ſhould think fit, a great 

al eſtate in furniture, pictures, Go. beſides. 

What then was his neceffity ? | 

He wanted this ſum to pay tradeſmen only. It is proved in the 
cauſe, he hated gaming, and never loſt 100 J. at any one time in his 
life; it proceeded from an honeſt principle to pay debts, and if he had 
advifed with his beſt friends, (I do not mean lawyers) and had ſtated 
how his affairs were fitnated, and there was no other way of raiſing 
it, would his friends, or even the law fay, You ſhall not raiſe it, be- 
cauſe you can only do it in this way? 

It is objected, he 7s a young heir, and compared to ſeveral cafes, and 
therefore, ſaid Mr. Clarke, here is now à general rule or principle on 
which' this court can determine it to be a void contract. Bur I ſee 
ho ſuch inference as he endeavours to draw from it. I is ſaid too 
there was a perfon who in 1743 inſured Mr. Spencer's life at 5 per 
cent. i | 

This was not a publick office, but only an under-writer, who might 
not know the ſtate of his health, for they are not very cautious in in- 
ſuring ; we thall ſhew an application to the royal inſurance office, and 
they would not inſure his lite at all, 

There is not any one of the caſes but what will turn upon this prin- 
ciple, that there was fraud and impoſition, and if no actual fraud here, 
nor implied preſumptive fraud, there is no ground to relieve upon. 
The'very foundation the common law goes upon to get rid of the 
ſtatute de dents, and for which the fiction of a common recovery is in- 
troduecd, was for the fake. of a man's being impowered to pay his 
EOS SS ee | 

It is ſaĩd Mr. Spencer had very great expectations. 

i And 
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And yet the will, under which he took, was not in being at the 
time of this bargain, but was made ſeveral years after, 

I ſhall now take notice of the caſes cited for the plaintiffs. 

Waller v. Dait, 1 Ch. Caf. 276. The court relieved there upon a very 
groſs impoſition, and was even within the ſtatute of uſury. 

Berney v. Beat, 2 Ch. Caf. 136. It was determined likewiſe for the 
ſame reaſon ; there wine was palmed upon the plaintiff, when he 
wanted money, valued too at 700/. and ſold for 3601. only. 

Berney v. Tiſen, 2 Ventr. 369. there was alſo a groſs fraud. 

Batty v. Loyd, 1 Vern. 141. the reaſon Lord Keeper North gives 
at the end, makes it a material caſe for the defendant; hrs, ſaid he, ;; 
the common caſe ; pay me double intereſt during my life, and you ſhall 
have the principal after my deceaſe. 

Becauſe perſons apply for money, and cannot get it juſt on the 
terms they would wiſh, that is no reaſon for a court of equity to in- 
terpoſe. 

Nett v. Hill, 1 Vern. 167. the court relieved there, becauſe it was 
an unrighteous bargain in the beginning, and nothing afterwards could 
help it, and did not go at all upon the contingency. 

The Earl of Ardglafſe v. Muſchamp, 1 Vern. 75, 135, 237. a moſt 
extravagant impoſition in that caſe. 

Bill v. Price, 1 Vern. 467. went altogether upon impoſing extrava- 
gantly on young men, by taking five for one. 

James v. Oades, 2 Vern. 402. ſet afide becauſe againſt conſcience, 
not becauſe contingent. 


Twiſleton v. Griffith, 1 Wms. 310. the court reheved, becauſe this 


das the caſe of an heir who was leſs upon his guard, by being ſeduced 


from his parents; and was befides @ growing evil, an impoſition too by a 
perſon under a pretence of friendjiip, by getting him from his father. 

Berney v. Pitt, 2 Vern. 14. the court there went merely upon the 
unconſcionableneſs of the bargain, which ſhews they confidered it as 
fraudulent, and therefore theſe caſes amount to no more than relieving 
againſt fraud. | 

Mr. Clark concluded, that the court would conſider the nature of 
the bargain, and determine upon reaſons of publick inconyenience ; 
but Mr. Milbrabam faid rightly, no certain rule can be laid down, 
becauſe that rule itſelf would be attended with dangerous conſe- 
quences, when applied to other caſes, and that even the legiſlature 


could not reach it, and if fo, it is ſtrange to ſay this court can meet the 
miſchief, 


—— puget bc opprobria nobis, 
Ee diet potuiſſe, et non potuiſſe refelli. 
It is ſaid, wherever there is a private clandeſtine contract or mar- 


riage, contrary to the original proper contract, the court will relieve 


the very par ticeps criminis. 


But the ground the court goes upon there, is, that there cannot 
be ſuch a caſe without fraud in it, and wherever there is a fraud, it is 
impoſſible to put a caſe in which the court will not relieve. 


I Another 
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Another caſe has been put of attorneys, while their clients are in 
diſtreſs, and in thoſe circumſtances prevailing upon them to enter into 
an unconſcionable agreement, as in the caſe of Japhet Crooke, where 
your Lordſhip relieved on the fecond hearing, though on the firſt, 
you doubted whether you could do it. 

But in this caſe, though the party had paid the money to an at- 
torney, the court will relieve upon general principles, his being ſup- 

ſed to be more knowing than his client, and therefore made the 
contract with his eyes open. 

A man may contract on a future contingency, a mere poſſibility : 
Jam confidering then upon what general grounds your Lordfhip 
will proceed. Will the court lay it down for a rule, that Mr. Spen- 
cer could not have diſpoſed of a contingency on the death of father 
and mother, or grandmother ? Will the court ſay, that a man ſhall not 
diſpoſe of an expectation ? The caſe of Hobſon v. Trevor, 2 Wins. 191. 
is a ſtrong authority, to ſhew that a contingent or hazardous bargain, 
will be decreed in ſpecie in equity. 

A man cannot at law ſell an intereſt in an eſtate, but he may 
contract, and judges have been ꝙuti, as Lord Hobart ſaid in another 
caſe, by introducing common recoveries to give people a power for 
the ſake of the — convenience, to diſpoſe of a reverſionary 
intereſt. 

In every caſe, where it is neceſſary, a court of equity will relieve, 
and if they do not, I will venture to ſay, it is not ſuch a caſe as is 
really and ſubſtantially neceſſary: But if your Lordſhip ſhould deter- 
mine in the manner the plaintiff's counſel deſire, it would be deter- 
mining, that a perſon, in the ſame ſituation with Mr. Spencer, Can- 
not, for the beſt purpoſe in the world, the payment of debts, enter 
into ſuch a contract. 

I ſhall conſider next the point of confirmation by ſubſequent 
acts. 

My firſt poſition is, that Mr. Spencer had a right to releaſe any de- 
mands be had upon ancther. 

He has not only ratified it, but eſtabliſhed it upon terms, though 
J will allow at the ſame time, this judgment as well as any other 
contract, is capable of being ſet afide ; but then it muſt be upon the 
original contract being founded in fraud. 

It is objected, that at the time of the latter tranſaction, he was un- 
der the ſame neceſſity. 

This is clearly contradicted in evidence. It is ſaid too, he was un- 
der the preſſure of debts, but is that a reaſon for ſetting aſide every 
particular contract; the judgment here given in the freeſt manner : 
Mr. Spencer himſelf ſent for Sir Abraham Janſſen, nor is there even 
a ſuſpicion, Mr. Spencer thought the defendant had done any thing 
contrary to the niceſt notions of honour. 

Lord Talbot in the caſe of Cole v. Gibbons, 3 2 290. ſaid, he 
could not relieve, becauſe the perſon there, after being fully apprized 
of every: thing, executed a deed of confirmation of the former aſ- 


ſignment. 
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The impoſſibility of Mr. Spencer's being impoſed upon at the time 
he confirmed the bargain, is the ſtrongeſt circumſtance, that can poſ⸗ 
ſibly be in our favour. 

In the caſe of Standard v. Medcalf, which came ö firſt before To 
Talbot, and afterwards went up into the houſe of Lords, his Lord- 
ſhip thought it a fraudulent tranſaction, and faid, if it depended only 
on the ſettlement, he would have relieved, but the will takes off 
from it, becauſe ſhe has done that voluntarily, and ſhews the fair. 
neſs of the former contract: The preſent is a much ſtronger caſe, for 
there was nothing fraudulent in the original tranſaction, and there- 
fore a voluntary confirmation will have ſtill the greater weight! with 
the court. 


(a) Mr. Mur- Mr. Solicitor general for the ae nt. 


ray. 


The firſt queſtion is, Whether the bond taken as it ſtood. erg 
nally, was a void bond at law, by reaſon of the ſtatutes of uſury, 
and if it was, I would not take up the time of the court, in arguing 
on the ſubſequent tranſactions. 

The ſecond queſtion is, Whether on the head of equity, this court 
can ſet aſide a legal contract on the ground of the defendant dne 
acted unconſcionably. 

If both theſe are againſt the plaintiffs. 

A third queſtion has been made, that N it to be LE in 
law, and in conſcience, whether the court ſhall not ſet it aſide on 
political reaſons. 

I will endeavour, to ſhew hereafter, why ſuch a ground of detor- 
mination is impoſſible in this court, but at preſent beg leave to in- 
fiſt, this is as honeſt, as fair, and conſcientious a bargain as could 
be made of the contingent kind. 

Firſt, I ſhall take notice of the circumſtances, characters and 
ſituation of life of the obligor. 

Secondly, The ſame as to the obligee. | 

Thirdly, The motive, or reaſonableneſs of it, under his Gruation 
then, to ſollicit ſuch a bargain. 

Furth, The manner in which it was propoſed, and brought to a 
concluſion. 

Fifthly, The fairneſs and equity of the price, according to the 
N at the time, and the event which has happened ſince. 

Szxtbly, The opinion Mr. Spencer had of it, in his private toughts, 


even down to the laſt moment of his life. 


Firſt As to circumſtances, which are always material in theſe 
caſes 

As to Mr. Spencer's underſtanding, he is not charged by the bill 
to be weak, nor likely to be impoſed * nor that he was impo- 
ſed upon. 

Mr. Spencer was then turned of zo, no heir of any ſort, at that 
time had no father, but was himſelf the father of a family; was in 
no ſtate of diſobedience with grandmother, uncle, or any ather.rela- 


tion ; 
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tion; never — in any part of his life; never loſt 300 J. in his 
life, put it all together. 
It is material, that he had then taken up, and was grown more 
temperate. | 
Another ſort of circumſtance is, that of fortune. 
Poſſeſſed of a fine family ſeat, park, &c. an eſtate in land of 
000/:'a year, had the intereſt of 10,000 J. reyerſion to himſelf in 
fee for want of younger children, and he had no younger children, 
had a right in 2000 J. exchequer annuities, a chance in a ſum of 
zo, oo J. a hope or expectation from the dutcheſs of Mar/borongh ; 
he had plate, jewels, &c. fit for his rank; fo that beſides his perſo- 
nal eſtate, and his expectations from the dutcheſs, he had at that 
time 7500. a year for life. | 
He was a younger brother, and a commoner, and yet had 3000 J. 
a year more than the eſtate of the family had ever been, to ſupport 
the honour and title. 
From all the evidence in the cauſe, he was addicted to women 
and wine, but reclaimed two years before he entred into this bargain. 
People have as many ways of running out, as getting eſtates, unac- 
countable how: He had contracted 20,000 J. debts, and debts to 
tradeſmen, as is inſiſted on our fide; the witneſſes ſwear that he was 
preſſed by tradeſmen, and that the debts amounted to this ſum. _ 
The plaintiffs ſhould have adapted their interrogatories to this 
int,' who was he indebted to ? | 
Thirdly, The motive, or reaſonableneſs of it, &c. | 
He might very properly ſay, juſtice obliges me to pay them; it is 
ſcandalous not to pay them ; it debaſes a man of figure and fortune, 


Another motive was, that the clamour might not reach the ears of 


the dutcheſs of Marlborough. 


Could he have had the aſſiſtance of all his relations, nav if he had 


had the honour and happineſs of conſulting your Lordſhip, attended 
as you are, could he have been better adviſed in his ſituation ? & 

He muſt have done it by ſelling his reverſion, and chance on the 
death of the dutcheſs, either on ſingle or junctim annuities — 


No man would have adviſed him to ſell his perſonal eſtate, family | 


pictures, jewels, Cc. This is diſgraceful, and would have been re- 
jected by the whole family. 2 


Could he have paid it out of the annual profits of his eſtate, how 


muſt he live in the mean time? Befides, the clamour of tradeſmen 
would have continued, for they would not have ſtayed till the mo- 
ney was raiſed in this manner. 


But why ſhould he at the age of 30, pinch for the ſake of a ſon, 


who at 21, will be maſter of 30,0000 J. a year. 
The next conſideration is, the point of a ſingle or junctim 
annuity. n 3 | 


Whoever wants ſuch a contract muſt pay for it. If a man ſells. 


an annuity for his own life, the price of middle age and good health, 
nevet᷑ exceed above ſeven years; but if the ſame man wants to buy, 


he gives 14 years, 1 5; and in one cafe proved in the cauſe to have 


ot 


| hap- 
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happened in 1743, fixteen or ſeventeen years. If the life is a bad 


he muſt have paid, 1000 J. a year for 7000 /. at the beſt, 

Theſe reaſons would have difſwaded him from dealing in. an« 
nuities. | 
Should he have ſold his reverſion ? TR | 

There was a chance of his having another fon, nay, his ſon's mar. 

rying under age, and having a ſon. | 
Could he have fold the chance under Lord Sunderland's will ? 

He could not have fold it for any thing; and yet he had a chance, 
if lady Sunderland died without appointment, or ſhould make a void 
one; and a bill is now depending here, whether tbe appointment ſhe 
has made is good. . 

One thing more left, the hope from the dutcheſs of Marlborough. 

It has been ſaid, that from the hatred of the dutcheſs of Marlbo- 
rough, as well as her love, he had almoſt a certainty of very great ad- 
vantages. 

. Suppoſe he had ſaid, I will live frugally for the future, and pay 
my debts with money raiſed out of my income, rather than mort- 
gage my expectations; I ſhould have thought his reaſons juſt ; but 
11111 if he had not taken this method, would he not have been liable 
to an execution? where the fineſt pictures ſell by the yard, beſides 
the infamy of it. Fa 

| Theſe being his circumſtances, the next conſideration is as to the 
circumſtances of the defendant. ; 

No charge in the bill, either as to his condition, character, or 
manner of dealing; if he had made another bargain of the ſame 
kind, it was material to have charged it; he was not perſonally ac- 
quainted with Spencer, was no companion in any extravagance that 
might create the debt, nor did he partake of it afterwards by living 
with him: He cannot therefore be ſaid to be a devourer, and to be 
lying in wait for that purpoſe : Is his property then to be taken 
from him, becauſe there may be ſuch a man? His character in every 
reſpect ſtands clear and unimpeached. Nek 
When Mr. Spencer had engaged ſo far as to deſire a bargain of 
this ſort, be farms himſelf what he thinks the fair price, and was 
not haggled into it. Afterwards, by his friends and agents he pro- 
poſes to any one who would buy it, and was refuſed by, ſeveral 
perſons, becauſe it was not an advantageous one. 5 
. Fourthly, The manner in which it was propoſed, and brought te 
a concluſion. EE 
The offer ſent to Sir Abraham Janſſen, and propoſed in the firſt 
moment, as a conditional bargain : In one event a certain loſs, in an- 
other a very probable, but uncertain gain, if Mr. Spencer and the 
dutcheſs both lived many years: He conſidered not only the age of 
the parties, but their manner of life. If he had bought upon lives 
without knowing ſomething of thera, it would have been a ground 
for a commiſſion of lunacy ; the propoſal ſimply accepted of by de- 
fendant, without tacking any one condition of his own, PG 

3 Fifthly, 


one, he is made to abate in proportion, take it at the common price 
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Fifibh, The fairneſs and equity of the price, &c. and now the ac- 
:ual event. 

Whoever buys on a life, muſt have a particular regard to the con- 


ſtitution and manner of life, and age of the perſon. Mr. Loubier, 


who has been examined in the cauſe, and is a director of the London 
inſurance, ſays, unleſs all theſe circumſtances-concur, they never will 
inſure at the publick offices. As to the objection of inequality, the 
bargain itſelf ſuppoſes an inequality, and that the Dutcheſs of Mar!- 
borough would die firſt, otherwiſe no money ought to have been paid; 
but it ſhould have been, I lay you a wager of 5000/. the Dutcheſs 
of Marlborough dies firſt, ſuppoſing it equal. 

The Dutcheſs of Marlborough took more care of her health than 
moſt people; Mr. Spencer was intemperate in wine and women. Mr. 
Middleton the ſurgeon proves he would not forego his pleaſures for any 
advice with regard to health, for on his taking the liberty to tell Mr. 
Spencer, that if he went on in his irregular courſe, or did not alter his 
way of life, be would deſiroy himſelf; he deſired Mr. Middleton would 
wot trouble himſelf about it, for that he did not defire to live longer than 
his conſtitution would enable him to live in the manner he liked. 

Mr. Spencer had frequent venereal diſorders, and in their ſeverity ; 
and inſurance offices, let it be whoſe life it will, deduct two years, 
when a perſon has gone through ſuch a ſhock to his conſtitation. 
He was careleſs of his health, for if he heated his blood with fitting 


up the night before, he next morning frequently appeared to his 


friends in the night gown he brought into the world with him: 
He was afflicted with the rheumatiſm from Auguſt 1739, and ſome 
part of 1741, and ſalivated in the November of that year: Two wit- 
neſſes indeed ſay, he was hale and ſound till within ten months 
before his death, and yet others ſay, he was but a twelve-month be- 
fore his death very ill ; his complaint of want of appetite, and indi- 
geſtion carried him to Bath; theſe were notoriouſly the effects of 
former drinking, and a broken conſtitution, and not ſudden diſ- 
orders. 

Phyficians are not certain, nor infallible, they pronounce people 
dead, and yet they recover and bite them. Sir Scipio Hill, after he 
was given over lived 24 years, and annuities were held on his life: 
Every body looked on the Putcheſs's liſe as very good, and Mr. 
Spencer's very bad, at the time of the bargain; for a common rheu- 
matiſmm, the grand relief a very uncommon remedy; it certainly 
was the ill conſequences of former intemperance, ſo inveterate 
as to get into his bones, and yet could not come at the root of it. In 
1744, he drank drams and ſmall beer in the morning. | 

Did net the defendant then run equal riſque? Take it on the event 
of deaths, the Dutcheſs of Marlboroygh lived fix years and a half, 
and Mr. Spencer only 20 months more; he dies thro' want of care, 
and the of old age. | 

It is difficult to fay, what the riſque was equal to; they have en- 
deavotted to ſhe w for the plaintiffs, Sir Abraham Janſſen could have 
inſured: Spercer's life, during the * of Murlbærcugb's, for 5 J. 
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ber. cent. but have examined only Stephen Loftia.to, this particular, 
and it is very material that they might have examined many more, and 
material too, that Lin does not ſay, he inquired into his health, 
and manner of life before he inſured : For argument's ſake, I wilt 
ſuppoſe the defendant could have inſured at 5 per, gent. He muſt ſo 
inſure as to have all his money back; he muſt inſure the principal, 
intereſt and premium; intereſt muſt be computed, on. intereſt, and 
no other way of doing it, for if I lend at 5 per cent. and am not 
paid till the end of fix years, I have not 5 per cent. for my money: 
Biſhop's leaſes are computed on this footing, ſo in this court be- 
tween tenant for life, and, reverſioner, not an equal computation; for 
the advantage is againſt the reverſioner. f- bal he I. 

_ Suppoſe intereſt and premium inſured the firſt year, intereſt up- 
on intereſt and præmium, and intereſt on that the ſecond year, and 
ſo to the dutcheſs of Marlborough's death, it would have amounted, 
the October in which ſhe died, to 9663 J. and he mult have in- 


ſured another year. 


. The bargain therefore in all circumſtances fair, and in no bargain 
whatever does this court weigh it on nice rules of equality; as fur 
inſtance, if a man wants a particular piece of land, contiguous to his 
own, and gives 30 years purchaſe, the court will not ſet it aſide for 
that reaſon only. f Ap 
The plaintiffs have not gone into evidence, to ſhew Mr, Spencer 
could, in any time of his life, have had this money on a better. bar- 
in. | & 
_ Srxthly, The opinion Mr. Spencer had of it in his own private 
thoughts, A 
Ile knew whether he was handſomely or unhandſomely dealt by, 
or whether impoſed upon: There were numberleſs declarations of 
his in private, that he had been fairly dealt by : None of the wit- 
neſſes lay, they heard the leaſt infinuation, he ever complained of 
his bargain: He writes himſelf to Sir Abrabam Janſſen after the 
death of the Dutcheſs of Marlborough, to bring a bond and judgment, 
the defendant, as is proved in the cauſe, faid, that though he wanted 
the money, he would not diſtreſs him ; on which Spencer replied, 
how mel more handſomely you uſe me than other people do; he 
afterwards pays the defendant one thouſand pounds in part, and then 
another thouſand pound; all theſe actions ſhew his own private opi- 
nion of the defendant, and that he did not think himſelf under any 
diſtreſs or influence. 10 
Lord Chancelly aſked, how ſoon after the Dutcheſs of Maribo- 
rough's death the money was to be paid. neal 
pon turning to Mr. Packwell's depoſition, he gives the follow- 
ing account, That he told Sir Abraham Janſſen, Mr. Spencer. would. 
pay him 10,000, at the Dutcheſs's death. | PST 
And therefore ſaid the Solicitor general, though the, defendant's. 
anſwer ſays, it was propoſed to pay him 10,000 J. at, or ſome ſhort 
time after the death of the Dutcheſs of Marlborough, yet as there is 
no evidence to contradict its being liable to be paid at the wag we 
3 er 
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her death, it makes an end of any queſtion that might ariſe from 
the payment being poſtponed to a further time. 

The uſe that was to be made of this money, is very material, it 
was for payment of debts, and ſo likewiſe was the application, for 
the money was paid into Laftin's hands, for the diſcharge of his 
tradefmen. 

To fay that the defendant thought at the time, there might be a 
diſpute on the validity of the contract, is impoſſible, becauſe that is 
making him a lunatick, for then it was ſaying, one way you win, 
but every way I loſe. 

The next queſtion, Whether the contract is void in law. 

And I agree with Mr. Crawl, if void in law, it is putting it upon 
a clear ſolid foundation : A bargain for a contingency, and no objec- 
tion made that it is not lawful, and for any contingency that is lawful, 
you may even at law contract: If any objection at law, it muſt be 
upon the ſtatute of uſury, where a greater intereſt than the rate al- 
lowed: is taken. | 

A notion prevailed for many years, that it was not lawful to take 
any hire for money ; this was adopted from the canon law, and even 
prevails to this day in many catholick countries. It is aſtoniſhing 


how prejudice ſhould have kept common ſenſe fo long out of the 


world! Why is not money a commodity as well as any thing elſe? 
and yet a very ſenſible Civilian Domat argues againſt it. 

Harry the Eighth, towards the latter end of his reign, had a mind 
to get the better of it, not in a dire& way, but by fixing the rate of 
uſury, which continued down to Queen Ann's time. 

Mr. Lock in his conſiderations upon reduction of intereſt, ſeems 
to think for political reaſons, the rate of intereſt ſhould not be fixed 
at all, but left to find it's own rate of value in the market, and be- 
ing of this opinion, never lent or borrowed himſelf, | 

A contract of uſury, is the hire of money at a certain price, for 
the uſe of it; There muſt be a principal, and there muſt be, to bring 
it within the ſtatute, a rate of intereſt exceeding what is allowed, if 
of another nature, not within the ſtatute ; at Common law, a condi- 
tion on hazard, and peradventure is not within it; ſome old ſtatutes 
call it dry exchange. 

Contracts on bottomry are not excepted out of the ſtatute, but 
depend on the nature of the thing: Diſcounting of notes, no princi- 
pal due from diſcounter, which is forhore; ſo buying up ſecurities 
at a lower rate, when paid it comes to more than legal intereſt, 
compared with what the buyer gave; ſo in the caſe of annuities for 
life, or lives, where money is not to be returned. The caſe of 
Foun:tayne v. Grimes, ſo in the particular ſort of inſurance, intereſt, 
or no intereſt, which is only a wager, and not within the ſtatute. 

If in the truth and real ſubſtance of the contract, the agreement 
be for the payment of a principal tum, with forbearance and a higher 
rate, then certainly it is within the words, and no ſhift or ſhape 
can fecure it; all colourable ſales, and colcurable exchanges are 
within it, no contract between man and man, but may be turned 1 
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a ſhi ife. No contrivance can exceed the rate of intereſt, it is abſo⸗ 
lutely void. 

All the caſes that have been cited prove this, that where. the 
treaty is upon a contract for uſury, and more is taken than the le- 
gal intereſt, no evaſion can ſecure it. 

Clayton's caſe came on upon demurrer, and confeſſes a co 
agreement, the contingency there next to nothing, and this was fixed 
by evidence. 

In Mafon v. Abdy, if the perfon die within fix months, and there 
the man was in good health, and the corrupt agreement- pleaded, 
and no objection to the he pleading, therefore mutt be taken as ad- 
mittel. 1 
he caſe of Button v. Downham, was alſo on demurrer, and t 
.corrupt agreement admitted. The reſt are all caſes of higher i inte- 
reſt taken than the act of parliament allows. 

Conſider the preſent caſe, and apply it to the ſtatute. 

What is it on the firſt propoſal, and communication ? A 1 
upon a contingency. 

Is there a principal due? No. 

Is there a rate for forbearance? No. 

It has been objected, That the witneſſes ſay, borrow, lend, and 
loan, and that theſe expreſſions ſhew it is a contract for money. 

A loan, ſays Mr. Goole, not conſumed by the uſing, is called 
commodatum, as if I lend a horſe, houſe, &c. it is gratuitous. 

Another ſort of loan called mutuum, as oil, wine, Ec. here ſome- 
thing is taken for it. 

But was the preſent ever propoſed as a loan upon uſury? or as a 
propoſal for principal and forbearance ? 

I hope it will not be heard out of We iminſter-ball, pray advance 
me a ſum of money on this contingency, and then it will be good; 
but if you had ſaid, pray lend me a ſum of money on this contin- 
gency, then it would be bad. 

Suppoſe an action on this bond, could they declare on a corrupt 
agreement? Suppoſe they ſet out the whole tranſaction in pleading, 
and conclude it to be done with a corrupt mtention, could a jury 
_ the evidence, believe this to be a forbearance of the prin- 
cipa 

The very rate of intereſt depends upon the contingeney itſelf, 
for no man alive could ſay, what would be the rate of intereſt. 

If no contingent bargain can be made upon a life, but what is 
within the ſtatute of uſury, Zhat, I will allow, would put it for the 
future upon clear grounds and ſolid foundations. 

I will next conſider, upon « what rules of equity they are intitled 
to be relieved. 

Courts of equity adminiſter juſtice out of a conſcientious principle, 
therefore every caſe muſt ſtand on its own circumſtances: No fraud 
here, or over-reaching, nor any charge of that kind in the bill, or 
ſuggeſted at the bar, no evidence from whence impoſi tion is pre- 
4 ſumed : 
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ſumed. It muſt be ſubmitted then as between man and man, whe- 
ther Sir Abrabam Janſſen has been guilty of any miſbehaviour. 

They were aware of this on the by we fide, ** therefore have gone 
on another principle; that though good in law and in conſcience, 

et this court ought to ſet it aſide on principles of politicks, and 
ae this the n n of the juriſdiction of this court, as * to 
theſe caſes. 

But this court will never ſay they exerciſe a legiſlative authority. 
If a contract be good at law, or in conſcience, this court will not ſet 
it afide. As for inſtance, the South Sea Company's bulls and bears in 
1721, could not be ſet aſide till the legiſlature interpoſed, neither 
could it prevent or relieve againſt /aying wagers in political matters: 
but an act of parliament in Queen Anne's time put a ſtop to it. So 
as to gaming; as for inſtance, fair hazard on the dice: It is an eaſy 
matter to ſhew it very detrimental to the publick, and yet can any 
caſe be cited where the court has relieved againſt money ny we, 
before the late act of parliament interfered. 

The legiflature has made a law, that buying chances before it is 
known what they are, ſhall be ſet afide ; this court could not do it. 

Miſera ſervitus eſt ubi lex et vaga. Nothing more miſerable than 
that rules of property ſhould be precarious and uncertain, and yet ac- 
cording to the arguments of the plaintiff's counſel, though my con- 
tract is legal, and equitable too, yet it may be for i peculative reaſons 
bad: This is puniſhing a man who has done no wrong. _ 

There are a great many inſtances alluded to, but no fixed rule pro- 
duced; but it is ſaid, the court will ſet it afide, for reaſons concerning 
the publick. 

It is a misfortune attending a court of equity, that the caſes are 
generally taken in looſe notes, "and ſometimes by perſons who do not 
underſtand buſineſs, and very often draw general principles from a 
caſe, without attending to particular circumſtances, which weighed 
with the court in the determination of theſe caſes. 

If a truſtee properly, and bond fide, agrees with the cefluique truſt, 
that will take off the preſumption of unfairneſs. 

If a common proſtitute, hackney'd in the ways of men, gets a con- 


tract from a perſon for her benefit, there ariſes a preſumption ſhe is 


making a gain; it is her daily trade: But if a mrftreſs only, who is 
true to him, the court will not relieve, for ſhe may be preſumed to be 
impoſed upon, as well as impoſing upon. 

So in marriage-brocage bonds, the relation who takes money is 
| bribed; and from ſuch a byas on his mind, he cannot give her the 


advice he ought as a relation. Suppoſe I treat with the father of a 


lady for marriage, and I make a private agreement to give him a part 
of the fortune, is not this a fraud? | | 

In the caſe of Sir Abrabam Elton, he engaged to pay a ſum of money 
on his marriage, but as there aroſe no preſumption of fraud, the court 
would not relieve, but decreed him to pay it. 

The ſame as to felling of places, where there is no leave to ell, 
bad; becauſe a breach of truſt; but if leave to ſell, will not be ſet aſide. 
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Afothet inſtarice of gratufties ot ſecufities to attornies pending the 
buſineſs, ſet aide. Dy v1 | 
The misfortune, as I (aid befofe, is laying dowh theſe as general 
rules, When in the principal caſe of this kind, Malmgſey v. Booth, be- 
fore Lord Chancellor, 2d of May 174t; circumſtances had great weight, 
even the character of Japhel Crooke had great weight, who was moe 
likely to impoſe, than be impoſed upon ; but I never underſtood that the 
eburt has ſaid that an attorney ſhall take no gratuity, above common 
fees, before a cauſe is fihally ended, as ſuppoſe a verdict obtained by 
his care and conduct. | 
In N vodlonſe v Shipley, befote Lord Chancellor, 15h of March 1742. 
there is no general rule laid down about bonds on aceotit of mar- 
fiage, but the court was of opinien there Was an impoſition in that 
caſe on the father, and deereed relief ; but deſired not to be under- 
ſtood to ſay, what would be the caſe, if ſuch bond had been given by 
two perſons. ſu! juris, of emancipated. 
I have reſerved for the laſt What are called pyſt-ob:ts. 
It is ſaid they have relieved on this ground ſingly, that no heir 
ſhall be allowed to make ſuch contracts. - fad af 
But I ſay they relieve on the miſbehaviour of the perſon, who ſe- 
duces a young man, and makes a bargain with a filus-famlias, by feed- 
ing his extravagance. 
| He then cited Domat, under the head of loans, and his comment on 
the lex Macedoniana; to ſhew that the civil law does not extend it to 
a perſon emancipated, _ 54 5 
As to the cafes cited, Lord Nottingham relieved upon evidence; 
Lord Keeper North thought he went too far; Lord Jeffreys not far 
eno h. | 
| 1 man's natutal temper, though ever ſo able, will give a tincture 
to his notions of evidence. 
In the cafe of Berney v. Fairclougb, and others, the 32 Car. 2. 
I, ſays Lord Nottingbam (according to his own manuſcript from 
whence I cite it) made him pay the principal money borrowed before 
I would grant the injunction, and at the hearing I relieved, becauſe 
ſuch infamous trade ſhould be diſcouraged, and in the ſtar- chamber 
was puniſhable corporally. But his Lordſhip did not relieve the fame 
plaintiff in another cauſe againſt George Pitt, though his advantage 
was three to one, becauſe the father was in good health at that time, 
nor did he put it on the difference between money and wares. _ 
Lord Tefreys laid a different ſtteſs on the evidence than Lord Not- 
tingham did, and relieved for this reaſon, and affirmed the decree. 
n TWifleton v. Griffith, circumſtances too had weight. Did not 
the defendant ſtay till the father was ill? Did not he take him 
out o the father's hands? This was a miſbehaviour, and had great 
weight. | ASA. 
In Curwin v. Milner, Lord King ſaid he was tied down by pre- 
cedents, and therefore he would not certainly have carried it an icra 
beyond the precedents. It is probable too there, were circumſtances 
in that caſe, becauſe there was a double contingency. "MY 


But 
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Hut it is going a great way to ſay a man cannot ſell a reverſion; 
Mr. Spencer is not filius-familias——Shall no man ell an eftate in 
foititife to his tnother ?—Shall no man join in ſelling a remainder ?— 
Ts N. to ſupport this? — No! it cannot. 

The caſe of Batty v. Loyd, 1 Vern. 141. never contradicted. I 
have a note too of a caſe where an heir ſold a contingency, and yet not 
thought unſaleable. In the caſe of Whzfield v. „ an heir fold 
in the life-time of father and mother, there was no diſpute, but this 
was fairly obtained, and the court decreed further aſſurance by the 
heir, and gave leave to make uſe of his name. | 

An inſtance with regard to an officer who aſſigned his future pay, 
came on to be heard, and diſcountenanced, becauſe it is eating the 
earnings of his daily pay, before he has it. 2s 

Courts of law allow them good as contracts, but not as conveyances; 
a court of equity goes farther. 

Then what is this publick good, this rule they ſo much infift on, 
that no man ſhall ſpend above his annual income ? How can that 
be prevented? Is it in human nature? He will ſpend it; men of 
the beſt ſenſe have done it; where will be the publick utility? Where 


the encouragement to induſtry? Will the court confider every man 


as a luhatick who exceeds his income? Another end perhaps, to 
lock up property for another age; is that defirable? Wi | it procure 
money on eaſter terms? It is directly the contrary, and as clear as 
any propofition in Euclid; and J refer them to Mr. Locke in the trea- 
tiſe before mentioned. If Mr. Spencer could not have it on theſe 
terms with any ſecurity to the defendant, he muſt have diſtreſſed him 
much more by taking pledges of plate, &c. bee 

Ilt is extremely material that the court ſhould not determine it upon 


this laſt ground, whatever may be their opinion as to the validity of 


the contract in law, or the conſcionableneſs of it in equity. 


June the 22d 1750: 


Mr. Neel in reply: 


THE general queſtion is, Whether the facts in the preſent caſe 
1 afford a reaſonable ground for relief in a court of equity? It 

is admitted to be a matter of great moment; fi, in-reſpett to pre- 

ferving families from ruin, under pretence of relieving preſent want. 

I will ſhew that the court may relieve, without infringing the li- 
berties of mankind, or hurting property. 

No man has a right in his own PIE beyond the limits of con- 
ſcience; men are bound to uſe their own, ſo as not to hurt or prejudice 
another. TI fet out with this principle early; it is laid down in the 
caſe of Boſanquet v. Daſhwood, Caf. in Eq. in the time of Lord Talbot 
38. the court may relieve, where the caſe is not ſtriftly illegal, upon 
rules, "drawn from the caſes of nature and reaſon. It is allowed, 
no written law can poſſibly take in a caſe of this kind, as they cannot 

ds | poſſibly 
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poſſibly foreſee every emergency. By politicks Mr. Sollicitor-gener a 
muſt mean only publick utility. | 

I will conſider it firſt on the ſtatute of uſury, and hope to ſhew it ix 
clearly within it. | 

Ufury within the ſtatute is ſecuring a higher premium of gain than 
the ſtatute allows. | 

They object the fatute means, where the principal lent is to be repaid. 

But here it is double the principal to be paid. | 

They would eſtabliſh likewiſe, that it muſt be a communication of 
borrowing and lending of money, and that there was no communica- 
tion here, on the one part, for borrowing, or for lending on the other. 

The terms upon which the defendant did it can make no alteration, 
for if the original proceeding is for borrowing and lending, terms can- 
not make it ceaſe to be a communication for money. | 

Has not every caſe laid it down that there muſt be no communication 
for money? And though the penalty be ſevere, yet the ſtatute muſt 
be conſtrued liberally ; then has care been taken here, that there was 
no communication for money? 

They have attempted to lay down another rule, that where the 
principal is riſqued, it is not uſurious. 

In Burton's caſe, 5 Co. held to be uſury notwithſtanding the riſque, 
and nothing ſaid there of the greatneſs, ſmallneſs, or extent of the 
riſque, { 

| A principle indeed laid down in the books, that it is not uſury if 
any uncertain gain, and left to the honour of the perſon if he will pay 
more than legal intereſt ; but if the /ender ties down the borrower to 


pay more, hoc eff viticſum. 


The ſtatute goes upon another principle, that contingent bargains 
are bad, reſerving more than legal intereſt, unleſs for convenience of 
trade and commerce, and reaſons of publick utility. . 

Serjeant Hawkins, in his Pleas of the Crown, when he ſpeaks of the 


caſes on uſury, lays it down, it is uſury notwithſtanding the riſque, 


and makes no diſtinction whether great or ſmall. 

In the preſent caſe Mr. Spencer abſolutely bound to pay, and could 
not be relieved againſt the double payment at any time. Bo 
Principles of property are to be drawn from the general purview of 
the ſtatute, and ſuch as are moſt likely fo meet with the miſchief. 
Meet with it then! If a ſum ſtipulated to be lent, be it with or 
without riſque, exceeds the legal bounds, let it be conſtrued within 
the ſtatute. | We: 2) 

A life of thirty againſt ſeventy-erght is too ſtrong, and looks toe 
much like a . | | 
They are forced by this great inequality to have recourſe to another 
thing, that the young life was broken, and therefore the old a match 


for it. 


Mr. Backwell does not remember a ſyllable ſaid about the goodneſs 
or badneſs of Mr. Spencer's conſtitution, at the time of the application 
to the defendant, nor does he ſay in his anſwer, that he refuſed to lend 

2 | Fi the 
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the money, but that he did it on weighing and conſidering the pro- 
poſal. | | 5 


What is the material reſult of this? Why that upon inquiry, 


he did not find the report of Mr. Spencer's declining health true, 
and therefore the riſque not being ſo great as at firſt imagined, it 
determined him to comply with the propoſal. | 

The effects of his intemperance, as appears by evidence, ſufficiently 
removed; for his laſt relief, for a particular diſorder, was in 1732, fix 
years before this contract, and then the witneſſes ſay he was of a ſtrong 
robuſt conſtitution. Loftin and Thompſon ſay he was of a ſound 
ſtrong health, and therefore likely to outlive the Dutcheſs of Marl. 
korough : Theſe are their own witneſſes who were connected with 
him, and in the ſervice of his family. | 

Another reaſon they urge is, a perſon muſt be calculating how much 
intereſt they loſe in the mean time while the contingency is depend- 
ing 


for inſurance, intereſt upon that, and intereſt too upon that intereſt, and 
ſo round the compaſs, and yet after all this labour, falls ſhort ſome 
hundred pounds: of the gains the defendant makes. | $ 

I would not defire a ſtronger proof of the uſuriouſneſs of this con- 
tract, than the hard ſhifts they are put to in order to ſave it out of the 
ſtatute, | | | 

Judging by events I always underſtood to be the worſt rule of 
judging ;_ the only proper way; What was the chance at the time? 
And Lord Mountfort ſays, the Dutcheſs of Marlborough's life was not 


worth more than three years purchaſe, and therefore her living fix 


years is of no weight, 

It is ſaid no impoſition is charged by the bill. 

The contract is charged to be uſurious, and charged to be exorbi- 
tant, and that the defendant took advantage of Mr. Spencer's neceſſi- 


ties ; therefore what do they mean by ſaying, We have not charged 


impoſition? if not in terms, yet neceſſarily implied. 

As to Mr. Spencer's great property, he was only tenant for life ; as 
to his perſonal tate, he was not. in effect and ſubſtance ſui juris, be- 
cauſe his fears of blowing up his hopes in the Dutcheſs of Marlbs- 
rough prevented him from making uſe of the perſonal eſtate. 

It is then-ſaid, be wanted money on a juſt cauſe for paying debts, and 
that his beſt friends would have adviſed this method ; nay, your Lord- 
ſhip would have done it. 

Lord Chancellor: Iwill reheve you from this part of the argument; 
1 would not for my own part have adviſed it in any circumſtances. 

Mr. Spencer was bound to pay it, even if the Dutcheſs did not leave 
him a ſhilling! What would have been his condition then.? Is it 
not clear he ſtaked his ruin on this engagement? 

No mention made that he was indebted to tradeſmen at the time 
the money was borrowed ; his own private juſtice might indeed lead 
him to apply the money in this manner, but it is no ſort of excuſe to 


the defendant, becauſe he had not this view in advancing it. 
| 4 R The 


Very hard driven! for they compute intereſt upon intereſt, præmium 
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The defendant was engaged to keep it à ſecret on the princip1 
of Mr. Spencer's dependance on the Dutcheſs of Morlberough , this 
therefore was putting him under ſetters. No body pretends that Mr. 
Spencer did not know the terms, or. ignorant that he was only 30 
and therefore it was his apprehenſion of the dutcheſs that, ka ed 
him to the, impoſition. 

I do not diſpute but that a ſon may diſpoſe of à reverſion}. but 
that is not the caſe here, it is the hard ſevere terms we object to, and 
in the judgment of a court of equity, is a fraud where the relief does 
not infringe on the juſt rights of mankind, 

Wiſeman's caſe, a riſque on the death of an uncle. 

Here on the death of a grandmother, therefore why not flronger ? 

It is admitted arguments of publick miſchief are laudably adop- 
ted into this court. 

Is not this a growing evil ? al mankind feel it! 

As to the tranſactions which are ſubſequent to the bargain, being 


2 confirmation, the defendant's counſel rely on Cole v. Cite, 3 
Am 390. 


But the executors here do their duty much better by endeavouring 
to be relieved. 

The next caſe, Standard v. Medcalf, turns ſtrongly againſt them, 
for tho the houſe of Lords affirmed the decree, and by that 
confirmed the will, yet if ſhe recovered her ſenſes, did it without 
prejudice to any alteration ſhe might make in that diſpoſition, there- 


fore this not properly a confirmation of the ſettlement. 


» Spencer acknowledging the debt, that he could not pay it, 


ut. would execute a new ſecurity, and pay the defendant at 
times, ſhews his neceſſity, and that he had no proſpect of doing it 


but by indulgence. 
The new bond 


ced by the defendant, antedated to the day 
Marlborough's death, but charged by the bill, 
that it was to be paid in a month after the death of the Dutcheſs, 


and though by his anſwer he ſwears he cannot be quite exact as to 
che time of payment agreed, yet in order to gain more intereſt, 
_ carries. to the day of her death. | 


If the court cannot relieve where it is double the ſum, for illega- 
lity, they cannot relieve if five times the ſum; and therefore the ar- 
gument © of publick miſchief muſt have great weight, as nd man 


Can ſay what bounds may be ſet to extravagant contracts of this kind, 
unleſs” it meets with a check from this court, in the manner we 


It e prayed by aur bill. 


cauſe was ordered to ſtand over till Michaelinas term, and 


in the mean time a ſearch directed to be made after the "a bond, 
er eee a copy of it. » 
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ngk of Ge _ and others, executors 5 of Mr. 8 Plant _ 


. Janſſen, Baronet, 11 1 Wes Defendant. 
1 15 cauſe ſtood for judgment, TH | 


Lord Chancellor in court, 
. | oli Lord Chief Jaſtice Lat | 
Aſtified bj Th Maſter of the Rolls, and - 
Mr Juſtice Burnett. 


AR. Juſtice Burnet: The counſel for the plaintiffs in this cauſe 
have inſiſted principally upon three things. 
Firſt, Yat the original contract is uſurious, and contrary ! 70 the 2 
tutes of uſury. 
Secondly, That ſuppoſing it be not an uſurious contract, it is ſuch an 
2 undue; adpantage taken of a man's neceſſity upon an expefFancy, that this 
court avill reheve againſt it as an unconſcionable bargain. = 


\Fhirdly, That the new ſecurity ought to be confidered in the fame 
1 gbr as the old, and à continuation of the fraud. 


On the part of the defendant it is infiſted, this is a mere contin- 
gent bargain, and in the nature of a wager only ; - No circumſtance of 
a diſtreſſed heir ſeduced from parental government; no fraud or im- 
poſition, and therefore not warranted by former precedents, to ſet 
this contract aſide. 

Asad that if the court could have relieved on the original agree- 
| ens yet cannot, conſiſtent with the rules of equity, "po o it, when 
the party has voluntarily taken upon himſelf to confirm it. 

A* * to the firſt queſtion, Whether a loan of 5000 J. to be paid 
10, 000 /. on the death of the Dutcheſs of Marlboraugh in the nk 
time of Mr, Spencer, be ſuch an uſurious contract as is within the 
. Natutes, or only a mere caſual contingent bargain, and not uſurious. 
Ace 1 adopted the uſe of the word loan, in cafes of ber- 
Zomree, as well as in common money tranſactions, and therefore ſhall 
make. z{c of that term likewiſe. 

To make this contract uſurious, it muſt be either, becauſe it is 
7 6708: the expreſe words, or an als, or ſhift, to keep out of the 


It would be miſ⸗ pending time to give the opinion of Civilians, 
and canoniſts, upon the head of uſury, becauſe trade and commerce 
have made great alterations with regard to money; Lord Gs. in his 
2d Inf. 89. ſays, At the time of the flatute of Mas, and alſo be- 
fore the conqueſt, it was not lawful for Chriftians to take any uſury, as 
 @fpeareth ? the laws * St. Edward, &c. and Glanvill and other an- 


cient 
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cient authors and records; and no uſury was then permitted but by the 
Jews only. In Lord Coke's 3d Inſt. 1 52. he faith, that by the tatute gr 
37 H. 8. and 13 Eliz. all former acts, flatutes, and laws, orüained 
and made for the auyniding or puniſhment of uſurs, are made vid; and 
of none effect; fo at this day, neither the common law, nor any ſtatute i; 
in force, but only the flatute of the 37 H. 8. 13 Eliz. and 21 Fac. 
Hardr. 420. e contra, for per Lord Chief Baron Hale, Jewiſd fury 
was prohibited at Common lat, being 40 l. per cent. and more; but 
no other. s 
Nothing is le It muſt be agreed then, nothing is legally uſurious, but what is 
pally wir": prohibited by the ſtatutes ; and the material ones are the ſtatute of 
prohibited by the 37 H. 8. c. 3. ſet. 3. No perſon by way of any corrupt bargain, 
ala loan, exchange, cbeviſance, ſhift, or intereſi, of any wares, or other 
o"ontrat ſo, Things, or by anv other deceitful ways, ſhall take in gains for the forbear- 
mult be with. ance of one year for his money, or other thing, that ſball be due for the 
OR a, ſame wares, or other thing, above 10 l. in the hundred. And the ſta- 
evaſion or ſhift tute of the 12 Ann. ch. 16. varies in nothing from the former acts, 
to keep out of but the reducing of legal intereſt, for in the penal clauſes all the 
_ words of the ſtatute of H. 8. are taken in. : 
So that the caſes determined on the firſt of thoſe ſtatutes, are 
looked upon as authorities upon all the ſubſequent ſtatutes, _ 
Whatever ſhift is uſed for the forbearance, or giving day of pay- 
ment, will make an agreement uſurious, and is by a court and jury 
eſteemed a colour only. | 
If a bargain Suppoſe a man purchaſe an annuity at ever ſuch an under price, if 
—_— bargain was really for an annuity, it is not uſury. If on the 
to bought at foot of borrowing and lending money, it is otherwiſe ; for if the 
ever ſo under court are, of opinion, the annuity is not the real contract, but a me- 
ſary; if on thod of paying more money for the reward or intereſt, than the law 
the foot of allows, it is a contrivance that ſhall not avoid the ſtatute, by giving 
N the avarice of one kind of men an opportunity of preying on the 
money, ober heceſſities of another. 4 Leon. 208. 2 Lev. 7. King v. Drury. 
Y, 
wiſe. Ney 101. Cre. Elia. 642, 643. 
4 bargain on a mere contingency, where the reward is given for 
the riſque, and not for the forbearance, is not uſurious; for how 
can it be ſaid, with any propriety, to be for the forbearance, when 
the day of payment itſelf may never come. | .*.: Za 
5 there Tf money is lent to be paid with more than legal intereſt ; as for 
ing of money, inſtance, in the caſe of Clayton, 5 Co. 70. where it was agreed between 
a device io Ilie piaintiſf and defendant, on the 14th of December, that the plain- 
_ morn. V SPeuld lend the defendant 30 l. to be repaid the firſt of June follow- 
krone, ing, and that the plaintiff ſhould have 3 1. for the forbearance, if the 
reſt, is within Plaintiſſis for ſhould then be living, and if be died, then to repay but 
TINY 261. of the principal money; this may be uſurious, for if there is a 
| borrowing of money, and a communication for intereſt, the device 
to have gone beyond the rate of 10 J. per cent. ſaid the court, is frau- 
dulent, and within the ſtatute, otherwiſe the ſtatute would be vain. 
For he might as well have made the condition, that if 20 perſons, 
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or any of them. ſhould be living at the day, &c. then he ſhould 
have 33 J. | 

He then mentioned ſeveral of the moſt material caſes on this point, 
and which were chiefly relied on by the plaintiff's counſel, to make 
this an uſurious contract, and concluded with Maſan v. Abdy, 3 Salk. 

390. and laid a ſtreſs upon the. laſt reaſon of the reſolution of the 
court, becauſe there is an expreſs proviſion in the bond to have the prin- 4 
cipal again, 5 Rep. 69, 70. and 15. and the ſame caſe in Moor, 
Carth. 67. Comb. 25. 1 Shower 8. 

The ſlightleſs or reality of the riſque ſeems to be the only guid- 

ing rule, that directed the court in the caſe of Beding field v. Aſhley, 
Cro. Eliz. 741. There A. delivered to B. 1001. who by indenture 
covenanted with A. to pay to every one of A.'s children, which then 
were, and ſhould be living at 10 year's end, 801. A. having then 5 
daughters ; it 1s not uſury ſaid the court, but a mere caſual bargain. 
But if be had been to pay 400 1. at ten years end, if any were living 
then, it would be à greater doubt ; or if it had been to pay 3001. F 
any were living at one or two years end, that had been uſury, becauſe 
of the probability that one would continue alive for fo ſhort a time, but 
in len years are many alterations. 

The caſe of Long v. Wharton, 3 Keble 304. though ill reported, 
ſeems to be good law: For there in error upon a judgment in debt 
upon obligation to pay 100 l. on marriage of the daughter, and if either 
plaintiff or defendant die before, nothing. The defendant pleads the ſla- 
tute of uſury, and that this was for the loan of 301. before delivered, to 
which plaintiff demurred; and per cur. This is ſuch a kind of ca- 
ſue! bargain as bittomree, and the judgment affirmed. 

I ſhould be glad to know, why a bond on a man's life is not as 
much an adventure, as on the bottom of a ſhip; a ſhip may fink the 
day after the bargain is made; a man may die the next day after his 
life is inſured ; but whatever favour courts may ſhew in contracts be- 
neficial to commerce, they will not eſtabliſh contracts of another 
kind to the prejudice of the ſtatute. 

There can be no forbearance, for what may never be due, as the 
ſhip may never return; fo that it is merely a contract upon the 
riſque. 

Bur ſuppoſe a contract was made for a ſhip's return to Newwcafile The rule that 
from London, or to Dover from Calais, at a ſeaſon of the year when S * 
there is little or no danger, would not the court look on this as co- genre bonds, 
lourable, and a mere evaſion of the ſtatute ? is the riſque of 

And in the caſe of Joy v. Kent in Hardr. Reports, it appears very me 2 
plainly from what the court did there, that even a bottomree bond contrived as to 
may be an evaſion of the ſtatute, as well as any other contract, or be _—_— 
Lord Chief Juſtice Hale would never have ſent it to trial. 3 

The firſt caſe of bottomree is Sharpley V. Huſwell, Cro. Tac. 208. well as any 
there the rule that governed the court, was the real riſque of the econ. 
principal, and the hazard the lender run of having leſs than the in- 
tereſt, which the law allows, and poſſibly neither principal nor 
antereſt, 


48 Mr. 
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Mr. Juſtice Dodderidge in Roberts v. Tremaine, Cro. Jac. $6, 
makes very proper diſtinctions between contracts uſurious, and not 
uſurious: Mr. Atterney general in his argument for the defendant, 
has ſtated theſe diſtinctions, as to what contracts are uſurious.— 48 
to contracts not uſurious: V lend to one 1001]. for two years, on con- 
dition to pay for the loan thereof 30 l. but if he pay the principal at the 
year's end, that be ſhall pay nothing for intereſt ; this is not uſury, for 
the party hath his eloclion, and may pay it at the firft year's end, and ſo 
diſcharge himfelf. | 

In the caſe of Same v. Gleon, Siderf. 27. Debt upon obligation fir 
3001. in which there was a condition, that if a particular ſhip went 
to Surat in the Faſt Indies, and returned ſafe to London; or if the 
owner cr the goods return ſafe, that then the defendant pay to the plaintiff 
401. fer each 1001, but if the ſhip, &c. is loſt by unavoidable caſualty 
of ſea, fire, cr enemies, to be proved by ſuffictent teſtimony, then the 
plaintiff” to have nothing. The queſlion was, if this contract was uſu- 
ries within the ſtatute, as defendant has pleaded it. 

Reſelved per cur. This is not uſury within the ſtatule, but a good (rt. 
tomree contract, and the Chief Juſtice Bridgeman took a difference be- 
ween a bargain and a loan ; for where there is a plain bargain s here, 
aud the principal hazarded, this cannot be within the jratute of ujury, 
for there are apparent dangers of the ſea, fire, and enemies between 
this and the Eaſt Indies, awhich indanger the loſs of the principal, and 
ſuch contracts called bottomree, tend to the increaſe of trade, and it is 
by this, ſeveral orphans and widews live in the port towns of this realm; 
but etherwiſe it is of a loan where the principal is not hazarded ; judg- 
ment per totam curiam, that this was not uſurious. 

I cannot therefore but be of opinion, this is not a contract origi- 
nally uſurious, but a contingent bargain, and founded on the riſque 
.only. 

The court The ſecond queſtion is, That ſuppoſing it be not an uſurious 
2 bargain, yet whether it is not ſuch an undue advantage tiken'of a 
ther a perſon man's neceſſity, upon an expectancy, that this court will relieve 


advancing againſt it as unconſcionable, 
money 0 an CO wo . . . . . ' 
heir or expec- If it was neceſſary to give an expreſs opinion on this point, I 


rant, ſhould ſhould be under great difficulties ; but when the caſes come to be 
— conſidered, I may be relieved from this neceſſity. 
mium, for an It Would be too hard to ſay, that an heir or expectant ſhould not 
extraordinary borrow money, let his neceſſitics be ever ſo great, or which is the 
. 0 ae ſame thing, that the perſon advancing ſhall not be ſuffered to have 
be made an an extraordinary premium for an extraordinary riſque ; on the other 
2 of out of hand, it might be dangerous to give a ſanction to ſuch bargain. 
ea J will ſtate the arguments of plaintiffs counſel, and then thew 
the court is under no neceſſity to determine this point, and I am 
{ure no court would willingly give an opinion, that might be made 
an ill uſe of out of the court. | 
Firſt, Say they, it makes two of the worſt paſſions in the hu- 
man breaſt meet, avarice on the one ſide, and craving appetites on 
the other. | 


4 Seccndly, 
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Secondly, A man ſhall. be providing a liberal ſupply for a ſon, or a 
near relation, as he imagines, when he is at the ſame time in fact 
laying up for, perhaps, twenty money lenders, and is thereby deluded 
to give away to ſtrangers what he intended for his own family. 

The ſupplying the neceſſities of young heirs, for lucre, has been 
a growing practice, and the court from time to time have extended 
the remedy to meet the miſchief. 

Natt v. Hill, 1 Vern. 167. is one of the firſt caſes Lord Notting- 
ham relieved on the groſs unreaſonableneſs of the bargain, which im- 

ied no man could be drawn into it but by impoſition, Lord Keeper 
North reverſed this decree, becauſe there did not appear any expreſs 
impoſition. Afterwards Lord Jeffreys confirmed the decree made b 


Lord Nettingham, declaring he took Hill's purchaſe to be an unrighteous 


bargain in the beginning, and that nothing whico happened afterwards 
could help it. 

The court in proceſs of time extended the remedy, where the ne- 
ceſſity alone of the perſon borrowing induced the contract. 

The. firſt caſe of that kind was Berney v. Pitt, 2 Vern. 14. Lord 
Nottingham, when it came before him, relieved againſt nothing but the 
penalty. In H. T. 1686. Lord Jeffreys held it an unconſcionable bar- 
gain, diſcharged Lord Nottingham's decree, and ordered the defendant 
to refund to the plaintiff all the money be had received of kim, except tle 
20001: originally lent, and the intereſt for the ſame. 

In Twiſleton v. Griffith, 1 Wms. 310. there were marks enough of 
an 1mpoſition to warrant relief on that foot, but Lord Cowper choſe 
rather to eſtabliſh it on general principles, to prevent a growing practice 
of devouring an heir ; and Lord Jeftreys's drcree in Berney v. Pitt. 
ſtanding, ſhewed that every one thcught the ſame was juſt, and that there 
was therefore no attempt in parliament to reverſe it. His Lordſhnp alſo 
took in the whole objettion, that at this rate an beir could not, without 
difficulty, ſell a reverfion, and jaid he ſaw no inconvenience in the 06- 
jection, for this might force an heir to go home, and ſubmit to his father, 
or to bite on the bridle, and endure ſome hardſhips, and in the mean time 
be might grow wiſer and be reclaimed. 

In Curwyn v Milner, 19th of June 1731, 3 Wins. 392. marginal 
note, Lord King relieved, but ſaid if the thing bad been new, be would 
uot have gone fo far, but thought bimſelf bound by precedents. 

Theſe are the caſes principally relied on by the plaintiffs counſel. 
It is inſiſtetl on the other fide, that none of theſe caſes bear any ſi- 
militude with the preſent, for here are no practices of fraud and im- 
poſition ; Mr. Spencer cat of parental authority, and not in bad cir- 
cumſtances, for he had 7000 J. a year at that time, and ſaid too, the 
riſque here is equal, and not as in Curwy? v. Miner, where the con- 
tingency was deuble to pay 10001. for the 5ool. lent if defendant fur- 
wed his father, or father-in-law. The offer here was ſent by the 
borrower, and accepted on his terms; therefore it is the borrower's 
own ſeeking. This too is ſo equitable a bargain, that if the court 
would enter into the juſt proportion or calculation of ſuch a bargain, 
and the uſual rate for inſurance of principal, intereſt, and premium, 


it 
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it will appear to a demonſtration, that if the Dutcheſs of Marlborough 
had lived half a year longer, the defendant would have been a loſer. 
And alfo it is not yet laid down that heirs ſhonld not borrow on 
the expectaney, and that a contract muſt either ſtand or fall upon its 
reaſonableneſs or unreaſonableneſs, and that will be a ſufficient tertor 
to the lender. | 

And indeed it might be difficult to give an opinion on this; for it 
may be thought too rigid to ſay, that an heir ſhall not borrow upon 
an expe@ancy ; as fome perſons are ſo niggardly and ſparing to their 
children, hat a poor heir may ſtarve in the deſert, with the land of Ca- 
1aan in his view, if he could not relieve himſelf this way. 

Mr. Spencer beſides has taken away the argument of neceflity by 
conſidering the whole himſelf, and in the freeſt and moſt voluntar 
manner imaginable has confirmed the contract, and may be therefore 
{ajd to have eſtabliſhed it with his eyes open, which brings me to the 

Third queſtion, Whether the new ſecuriiy ſhall be conſidered in the 

fame light with the old, and a continuation of the fraud. 

Though the I know of no caſe where this court, though they might have re- 
court might lieved in the original contract, have relieved againſt the confirmation 
—— veces of it, where there is no pretence of fraud or impoſition in obtainin 
ginal contract, it; but if there was any thing of that complexion in the confirmation, 
1 there indeed it is conſidered only as a continuation of the firſt fraud. 
the confema- And of this kind is the Earl of Ardglaſſe v. Muſchamp, 1 Vern. 247. 
tion of i, if and Miſeman v. Beake, 2 Vern. 121. where the court looked on it 
tada as a Mere Contrivance and colourable proceeding, and made uſe of a 
very ſtrong expreſſion, It is double hatching the cheat, Theſe were 

caſes heard before the Lords commiſſioners. 0 

hut can the confirmation here be ſaid to be obtained by foree, im- 

poſition, or contrivance? The defendant was far from being preſſing 
for his money, even after the death of the Dutcheſs of Marlbortugh; 
for he ſtayed from Ofober to December before the old contract was 
confirmed. | . 
And though there is no caſe to warrant relieving againſt ſuch a 
confirmation, yet there is a ſtrong caſe to ſupport it. Cole v. Gibbons 
and others, and Martin v. Cole and others, 3 Mis. 290. where'Lord 
Talbot admitted that had all depended on the firſt aſſignment, he would 
have ft it afide, as being an unconſcionable advantage made of à neceſ}t- 
ous man ; but when the perſon, after being fully apprized of every thing, 
rheſe to exccute a deed of confirmation of his former aſignment, and nbt the 
teaſt fraud or furprize had appeared on the part of the defendant, it was, 
he jaid, too much for any court to ſet all this aſide, Meche 

At the bottom of this caſe there is another, that goes upon the ſame 

principle, er, Lord Cowper ſaid, that after the plaintiff had coolly, and 

do l heut any pretence of fear or dureſs, entered into a bond to the defendant, 

he had thereby aſcertained the damages, and ought not to be relieved. 
pon the whole therefore I ſubmit it to your Lordſhip that there is 

nothing uſurious in this contract, which can warrant ſetting it aſide 

upon the ſtatutes. e 

| | ad And 
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And ſuppoſing any thing unconſcionable in the thing originally, yet 
Mr. Spencer taking upon him voluntarily to confirm it, I cannot help 
thinking it would be too much for a court of equity to overturn ſuch a 


bargain,” and therefore my advice is, to relieve only againſt the penalty 
of the bond. 


The Maſter of the Rolls : * * Sir Tub 
trange, 

The firſt queſtion is, Whether the defendant's originally advancing 

5000 l. in the manner depoſed by Mr. Backwell, and admitted by 
* mſelf in his anſwer, and the bond taken upon it, are to be conſi- 
dlered as uſurions and void in lau? 

The ſecond queſtion is, 1f the bond be not willbin the ſlatutes of uſury, 
whether the bargain is of ſuch a nature as will intitle the parties 
to relief, on the circumſtances of this caſe, in a court of equity? 

The third queſtion is, / hetber what appears to have been done by Mr. 
Spencer, after the death of the Dutcheſs of Marlborough, vil 
vary the caſe, or influence the determination of this court? 

I agree with the reverend and learned judge, that the contract is not 
within the ſtatutes of uſury. 

The 12th of Queen Anne, cap. 16. appears to me to be calculated for 
ſuch loans, where two principal circumſtances muſt concur. 

Firſt, Where there is an agreement for payment at a future day, 

And ſecondly, Where the premium for forbearance is greater than 
the ſtatute allows. 5 | 
In the preſent caſe, if the contingency happened one way, the The contin- 
whole money was loſt, and therefore may be properly called a wager 8 _ 
between the parties, whether Mr. Spencer or the Dutcheſs of Marlbo- Whether Mr. 
rough died firſt ? | Frencer or the 

It is ſaid, if the deſign of the parties were, one ſhould borrow, and — 
dender lend 5000/7. the colour, or ſhift to evade the ſtatute, will not died fit 
avail, 

But, whether an agreement be uſurious or not, may be determined 
two ways. 

Finſt, On the verdict of a jury, on a plea of a corrupt agreement. 

Secondly, By the court's exerciſing their own judgment on the parti- 
cular circumſtances of the caſe. 

But on a /cire facias againſt the executors of Mr. Spencer, no aC- Where a bond 
tion could be maintained, for the bond being loſt or deſtroyed, could "19", no ac- 
not be pleaded with a profert bic in curid ; and it was fo laid down in ere 
the caſe of Foot and others, againſt Jones, Eaſter term ꝙ Geo. 2. becauſe not 

The other method of the court's exerciſing their own judgment is 72 
ſtill open, as in the caſe of Roberts v. Tremaine. Clayten's caſe, 5 Rep. 1 
ſhews what ſort of ſhifts they muſt be that a court will conſider as 
an evaſion of the ſtatutes of uſury. Cemb. 125. ſhews what are, what 
are not hazards; and, amongſt other things, Lord Chief Juſtice Holt 
fad, Dying within half a year is no hazard. But if there be a wager 
between two, it is not uſury ; for the bargain was bond fide, and ſo 
lad down in ſeveral of the old caſes. | | 
47 | The 
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The preſent caſe is fully before the court. In arder to make it 
uſurious, it muſt be determined to be a ſhift to get an exorbitant 
premium, and colourable only to evade the ſtatute. Wow 

Now it appears. to me to be a mere bargain on chance, a wager 
which outlived the other, Mr. Spencer or the Dutcheſs of Marlþs. 
rough, | 

| 3 ſtreſs has been laid by the plaintiffs counſel on the word end. 

But I think that concludes nothing as to the nature of the contract 
itſelf, but is a playing on words only. Every bargain of this Kind is a 
loan, even bottomree contracts are ſo, and expreſly called loans by act 
of parliament, . | | 

The intent of Therefore it is not the expreſſion, but the nature and intent of the 
add dor che er, agreement which muſt determine, whether this contract be a ſimple 


and not the ex- 


preſſion, deter- loan Or riſque. 
mines whether | 
a contract be a loan or riſque. 


Bottomree To be ſure, one reaſon why ſo large a premium has been allowed 

rious, becauſe On bottomree bonds, was out of regard to commerce; but the prin- 

the whole mo- Cipal reaſon muſt have been, that they are not within the ſtatutes of 

* #2- uſury, becauſe the whole money is in hazard. . 157 

I am clearly of opinion therefore on the firſt point the bond was 

not uſurious, and conſequently not void in law. nol 

The ſecond queſtion is, If the bond be not within the ſtatute of uſury, 

whether the bargain is of ſuch a nature as will intitle the parties to 
relief, on the circumſtances of the caſe, in a court of equity ? ?? 

My advice here will be grounded intirely on what was done after 

the death of the Dutcheſs of Mar/boraugh, and therefore I ſhall offer 

nothing on this head, which I would have at all confidered as an ab- 

ſolute determination; and yet I ſee no reaſon to quarrel with the ptin- 

Cipal caſes that have been cited, becauſe they do not come up to''the 

preſent, nor would I be underſtood to abate of the force of them in 

any reſpect. | | 01, nov 

There are many circumſtances on the part of the defendant that put 

his caſe in a favourable light. There was no intention of fraud in 

him; the ſcheme came from Mr. Spencer, not from him; the money 

was advanced on the borrower's own terms, after it had been refuſed 

by others, and not thought a good bargain according to the rules of 
calculation in chances, | us F£ 

There may de But ſtill I think there may be caſes where this court will interpoſe, 

2 where to prevent improvident perſons from ruining themſelves before the 
e court will f 

interpoſe to expectancy falls into poſſeſſion, though no expreſs fraud or impoſition 


prevent im- appears. | 
provident | | 
perſons from ruining themſelves, though no expreſs fraud appears, 


o 


8988 Every ſerious and conſiderate perſon muſt ſee the ſad neceſſity there 
tas is for the- court's keeping a ſtrict hand over agreements. of this fort, 
their particu- but then they muſt ſtill depend on their particular circomſtances; and 
lar circom- it is not at all adviſeable to give too particular, reaſons in determina- 
tions of ſuch caſes. „31 . I ONS FPOUNYD Rn 
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The third queſtion is, Whether what appears to have been done by 
Mr. Spencer, after the death of the Dutcheſs of Marborough, 27 vary 
the caſe, or influence the determination of thrs court? 

And I am of opinion the plaintiffs are intitled to no other relief 
than in reſpe& of the penalty, on payment of 10,000 J. and intereſt 
upon it, from the death of the Dutcheſs of Marlborough. 

I will now take a view of the different fituation of Mr. Spencer 
in 1744, and 1738. | 

In 1738, notwithſtanding he had a large income, he was involved 
in great difficulties, and extremely embarraffed how to pay his credi- 
tors: He was obliged to mortgage his expectations from the Dut- 
cheſs, which was a dangerous experiment, as it might have defeated 
them intirely: But in 1744, upon the death of the dutcheſs, he came 


into the poſſeſſion of ſo great an income, as enabled him to diſcharge 


his debts. ſoon; all he defired for doing it, was time, and he had it. 

It is not material who took the firſt ſtep towards the new agree- 
ment: Two months elapſed before it was abſolutely compleated, and 
Loftin, Mr. Spencer's agent, wrote to the defendant by his maſter's 
order, the 31ſt of October, to bring a bond and judgment; there 
was not the leaſt circumſtance of undue behaviour in the defendant, 
or force upon Mr. Spencer; and it — in evidence, that Mr. 
Spencer's fixed deſign was to pay off the whole, as ſoon as he could, 
with a preference to the defendant, who, Mr. Spencer himſelf ſaid, 
had treated him as a gentleman. 44% 
In conſequence of this intention, he paid the defendant 1000 J. at 
one time, and a ſecond 1000 J. at another, and there are frequent 
declatations of Mr. Spencer's proved, of his being extremely well 
ſatisfied with this tranſaction from firſt to laſt, 70 
But perhaps it may be ſaid, Mr. Spencer was not fully apprized 
of the nature of the bargain, and that he might have been relieved 
on the ficft bond. 

Even this circumſtance is not wanting in the preſent caſe, for 
Loftin's depoſition is, that on asking Mr. Spencer in 1738, what 
fecurity he was to give Sir Abraham Tanſſen, he replied, Janſſen 
much doubted; if a bond would be valid at law, and therefore feem- 
ed inclined rather to take a note or memorandum for it only; 
This ſhews Mr. Spencer was apprized of the nature of this con- 
tract, and the doubtfulneſs of its validity in point of law. | 

Mr. Spencer continued in the ſame mind from the beginning to 
his: death, and, to the laſt, ſhewed a reſolution to confirm the bar- 
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Contracts of a poſt obit nature in general, are by no means to be 7 «ir: in 


encouraged, are of a dangerous tendency, a publick miſchief, and 
not to be countenanced in a court of equity : 


general, not to 
| be countenan- 
ut I ground my ad- ced in a court 


vice only on the particular circumſtances of this caſe, . and think of <quiy- 


there may be relief given in other caſes, where ſuch ſtrong circum- 
ſtances,do.not concur. _- ; 

I am very far from blaming the plaintiffs for ſubmitting the caſe 
to the conſideration of the court, but think they did extremely:right; 


I and 


The idea of 
uſury in this 
country fully 


fixed, by the Civil hw. or Canon law. 


premium for 
ſorbeatance of 
money being 
ſettled, 
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and my humble advice upon the whole is, to relieve only on the pe- 
nalty of the bond. 


Lord Chief Juſtice Lee : 
uſury, conſidered either according to the Common law, Divine law, 


The firſt point is, As to the nature of 


It would be miſpending time to mention 


any thing on this head, becauſe the idea of uſury in this country is 
fully fixed, and the premium for forbearance of money ſettled by 
{tatute, 


In 2 Ard. 15. and Maſon v. Abdy, Comb. 126. and Carth, 68. the 


true diſtinction is taken between a colourable and a fair and abſolute 
hazard of the principal money ; if of the former ſort, the bargain. is 


Bottomree 
bonds are not 


uſurious, if of the latter, it is out of the ſtatute. 


The material and true reaſon why bottomree bonds are not uſuri- 


uſurious, be. ous is, becauſe they are not within the ſtatutes of uſury, and reaſons 


cauſe notwith- 
in the ſtatutes 
of uſury. 


Where the 
profits is for 
the hazard,not 
the ſardear- 


of trade were the only inducements to the court to countenance this 
kind of contracts. 


The defendant's contract can be conſidered only as a real hazard, 


and it does appear to me very clearly, on looking into all the books, 
that courts of law have always held, where the profit the lender is 


ance, the con- to have, is for. the hazard, and not for the forbearance, the contract 


tract is n 2 
0 18 
1{urious. 
cc 
cc 


cc 


cc 
cc 
6c 
cc 
cc 
cc 
cc 
Recommend- 


ed to courts of: 
equity to con- 


prevent bar- 
gains, where 
a len er ruas 
away with 
double what 
ue advanced. 


not uſurious. 

In Molloy de jure maritimo, lib. 2. cap. 11. ſect. 14. he ſays, « Met 
certain it is, that the greater the danger is, if there be a real ad- 
venture, the greater may the profit be of the money advancea, and ſo. 


* bath the ſame been the opinion of the Civilians, and hkewiſe Jome di- 


«ce 


vines, though others ſeem to be of opinion, t that any profit or 


adwan- 


tage ought not to be made of money fo lent, no more than of thoſe that 


are advanced on ſimple loan, and on the peril of the borrower.  Heow- 
ever all, or moſt of the trading nations cf Chriſtendom do af this 
day allw of the fame, as a matter moſt reaſonable, on account of the 
contingency or hazard that the lender runs; and therefore fuch money 
may be advanced ſeveral Ways, and a profit may ariſe, jo that there 
runs a peril on the lender.” 

I ſhall ſay no more on this head, but on the ſecond point ſubmit 


it to your Lordſhip, whether it will not be worth while, for courts. of 
ſider how to equity 


to conſider, how they may prevent bargains, where a lender 


runs away with ande what he advanced, and to bring them with- 


in the meaſure preſcribed by the legiſlature, the legal premium tor 
money. 


I ſpeak of the ſecond point in this general manner, becauſe What 


Mr. Spencer has done with regard to the confirmation, has taken 


away what might have been objected to the bargain's being uncon- 
ſcionable, as it ſtood originally. 


Now if the contract at firſt ſhould appear to be attended with 


ſach circumſtances as might induce a court of equity to reſcind it 


intirely, or moderate it only; ; yet the new agreement would ſerve to 
give it a ſtrength which it had not before, 


1 Lomat. fol 136. ſec. 4. intitled, . Of the probibitions to lend mo- 


ney to fons living under the parental furiſdicticu. 


The 


- 
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The lending .of ney to ſons, who are flill under the power and tui- By deeree of 
tion of their fathers, being to them an occafion of debauchery, is one of mex p pg 
the pernicious effetts of uſury, and it was by reaſon of the facilit of getions of 
borrowing money of uſurers, that the corruption of the manners of the '0ns, living 
th in Rome was come to ſuch a height, and attended with ſuch waer 1 
conſequences, that to reſtrain this 9 79 a regulation was made by tion, x cared 
a derree of the ſenate, called, The Macedonian Decree, from the ted by the 


name of the uſurer who gave occaſion to it; by which all obligations of loan of mo- 


S232 . . . P ney, are de ” 
ſons, living under the parental quriſdiction, contrafted by the loan of clated null 
money, were declared null without any diſtinction. But if any creditor without cvy 
had lent money for a cauſe that was Juſt and reaſonable, ſufficient to except the 
ſupport the equity of the obligation; it was by a favourable interpretg- editor ad- 


tion of the decree of the ſenate, that this caſe was to be excepted from — 


the general probibition, according to the quality of the uſe to which the 22 — 5 
ſen put the money which he had borrowed. | | reaſonable. 


The defendant had this exception in his favour, for the contract 
was made in order to impower Mr. Spencer to pay juſt debts to his 
tradeſmen, and applied accordingly. ; | 

It appears by the authority of Cole v. Martin, in 3 Wms. a ſubſe- 
Jucnt deliberate act, where the party is fully informed of every 
5 makes the bargain good. 

In the caſe of Cann v. Cann, 1 Vm. 727. Lord Macclesfield 
makes uſe of theſe expreſſions, Indeed if the party releaſing is igno- 
rant e his right, or if his right is concealed from him by the perſon to 
whom the releaſe is made, theſe will be good reaſons for the ſetting aſide of 
the releaſe ; but ſelemn conveyances, releaſes, and agreements made 
the parties, are not ſlightly to be blown off and ſet aſide. 

But here the right was not concealed from Mr. Spencer, for the 
ſubſequent agreement appears to be made deliberately, there was 
no kind of fraud in any one circumſtance attending it; and therefore I 
concur in offering my advice in the ſame way with the Maſter of 
the Rolls, and M. Juſtice Burnet. 

Lord Chancellor : Before I proceed, it is proper to mention that Lord Chief 


Lord Chief Juſtice Willes, being ill, has furniſhed me with his rea- 19099 heme 
ſons by letter, and authorized me to fay, he concurs in opinion — Hrnghne t 
with me in the three points that are made in the cauſe. currence in 
In the next place, the able a hſtance I have had in this cauſe, * 
makes my task much eaſier, and unleſs the novelty of the caſe to Lord Ch 
called upon me to give my reaſons, I might very well be ex- r. 
cuſed from ſaying any thing on a ſubject, that has been ſo fully 
and learnedly diſcuſſed already; and if I could have foreſeen on 
what points this matter would have turned, ſhould have ſpared the 
learned judges their trouble, 
The firſt point, Whether the firſt bond is void in law, by virtue of 
the ſlatutes of uſury. 
The ſecond point, IF it is valid in law, Whether it is contrary to 
conſcience, and relievable upon any head or principal of equt:y. 
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\ The third point.is, Whether the pew feturity glien b a 
aſter the death of the Dutcheſs of Mar/bordigh, amour s to a L 
mation, and is. ſufficient to bar the plaintiffs of relief, BOY. 2 

The firſt is a mere que ſtion of la „ on the conſtruction of the ta. 
tutek, and therefore to be onfidered exaal 4 in the dea 
„4 court of Common law, and as if an a ion had 
che bond. 00 

My lords the — are very clear in their opinion, the tbo un 
vot uſurious, and it I had bee 0 ry nb inylelf in this point, 1 
ſhould-hive.chbught notwithſtanding, I was as much bound ö heit 
judgment now, as if I had ſent it to be tried al t law iam 

Tub contmdt But I have no doubt at all of this contract's being out of 4 = 

a wager-and./ tutes of uſury, and. do not intend to go through t authorits 

_ che this head, as they have been fully obſerved upon already: It 8a Plain 
uſury. : fair wager, and not within the ſtatutes, deri no loan. 

TORY But if a loan, it has been argued for the plaintiffs, that an agree- 
ment to receive more than principal tld legal intereſt, on any 
events uſurious, and contrary to the ſtatutes. 

I Donat. 115. title 5. The civil law has very nice dif@ions 

on conmodatum and mutuum. As to commodatum, it is underſtood in 

the ſau ſenſe, the law of England underſtands it; but by #utuum 
the Givilians mean a loan, kc the thing lent is to be reſtored in 
genere; when any thing was to be paid for hire, it came under the 
head of lacario & conduffum. The Common law has not adopted 
theſe nice diſtinctions. On actions for money lent, it is exprelled by 
 nnutuo data & accommodata. 
Even money on a. riſque is called a loan, as in the caſe of a B51. 
e bond, the 11 H. 7. ch. 8. The ſtatute contains a genetul pro- 
*hibition'of all uſury, but ſays, without condition and adventure ; "from 
hence it appears they underſtood an advantage might be inſerted in a 
loan of money, and therefore the inſerting of a 3 Ava not 

prevent it's being a loan. 

Lc try If there has been a loan of money, and an inſertion of a e- 

ney, and a gency, which gives a higher rate of intereſt than the ſtatutes allow, 


contingency and the contingency goes to the intereſt only, though real and not 
2 vives Colourable, and notwithſtanding it be a hazard, yet it has been held 
more than che to be uſurious: Where the contingency has related to both” principal 


— . and intereſt, and a higher rate of intereſt taken than allowed by ſta- 

and dot co. tute; the. Courts by there inquired, whether it was colourable 

lourable, and or not, and within the diſtinction taken in the caſe of Reberts v. Tre- 

hazard, yet maine, by Mr. Juſtige Dadderidge. 

If a caſualty Firſt, (ſaid he), If I lend $497 to have 120 J. at the year's end 

goes to the in. UDON a Caſualty, If, the, caſualty goes to the intereſt only, and not to 

_ Fs the Principal, it is ufury, for, the Ply is ſure to have the principal 

principal * again, come what will come: But if the principal and en both 

intereſt both are in hazard, it is not uſury. 

3 Secondly, If I ſecure both intereft and principal, if it be at the will 
of the party who is to pay it, it is no uſury ; as if J lend to oH, 100/. 


for two years, to pay for the loin thereof 30 J. and if he pay the 
Principal 
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1 at the year's end, he ſhall pay nothing for intereſt, this is 
m_ ry 3, for 7 party hath his election, and ma r per u a0 the 
firſt year's end, and fo diſcharge himſelf. Ki >; 

Although this contract has been called a hat, yet it 48 merely Reaſon fon d. 
2 caſe of chance, and I agree with wy Lords the Judges, the ſou 500d cones ba 
and fundamental reaſon for 4 bottormtte” bargains, ia, their gains, is, their 


being but of the ſtatutes of uſury ; for confiderations of Commerce th fame 45 


eanngt ſupport them, if held to be within the — 6199 
The counſel for the l by way of objection, laid great hols 
on idiftums of - judges, that particular care muſt be taken there is no 


communication for the Joan of money; therefore iy they; this being 
originally. an agreement for borrowing on one rm and Sort on 
the other, is uſurious. 

A very goed anſwer has been already given to this, that the real Loans gen. " 
and ſubſtantial foundation of the agreement muſt be-confidered, and n and dai 
not-mere expreſſions only; but I will add to it, that loans upon a no as. aw» of 
real and fair contingency cannot be faid to be uſurions, auy mote riousthan bot- 
than in the caſe of bottomree bonds. — 

And the very ſtating of the fact, on the purchaſing of an-amquity, 
or onſthe ſale of goods, will prove the obſervation. . 

A. man may purchaſe an annuity, on as low terms 2s hewnn; but 
if he ſets.out at firſt with borrowing a ſum of money, and then turus 

it into the ſhape of an annuity afterwards, this is 3 dad an eva- 

Son to avoid the ſtatutes. 

It is lawful likewiſe for a man to ſell his — as FR as he can, 
in a fair way of ſale; but if A. applies to B. to lend money; and of- 
fers to allow more than the legal intereſt, and B. ſæys, neo I. Will 
not agree to your propoſal on theſe terms, but I will give you ſuch 
a quantity of goods, and you thall pay me ſo much at a future 
time for them, beyond the price I now fix, and then charges ,an 
extravagant profit; this is a ſhift to get more than the "legal interoſt, 
and is uſurious. 

On the ſecond. head. I ſhall follow the prudent example of Mr. 

Juſtice, Hurnet, by not giving any direct opinion, but at the ſame 
time, the arguments in this cauſe have made it neceſſary to ſay 
{ 

No, wile and good man will aſſert ſuch bargains deſerve, encou; Cantratts of 
ragement, for as they are productive of prodigality on the one hand, this kind v 
ſo do they beget extortion on the other; want and avarice always ge- 
nerating one angther, and theſe contracts may be r. aid to be 
vitia temporis. 

This court can certainly relieve againſt all kinds and ſpecies. of 
fraud. 

Fraud may 2 be dolus malus, a clear and expreſs fraud, .or 
fraud may ariſe, from; circumſtances, and the neceſſity of the perſon 
at the time. 

There are alſo hard unſconſcionable ERIN which have been 
ond fraudulent, and there are inſtances where even the Com- 

mon law hath relieved for this reaſon . W. 
8417 2 James 


— T — _ _ 


— Do — — — 
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James v. Morgan, 1 Lev. 111. was a caſe of this kind. Aymp/ 
to pay for a horſe, a barley corn, a nail, and double every nail, and 
avers that there were 32 nails in the ſhoes -of the horſe. which 
doubling each nail, comes to 500 quarters of barley; and upon 3% 
aſſumßit pleaded, the cauſe being tried before Mr. Juſtice. ide 1 at. + 
Hereford ; he directed the jury to give the value of the horſe Hh 
damages, being 8 J. and ſo they did; and it was afterwards, moved 
in arreſt of judgment upon a flip in the declaration, which was: 
over-ruled, and judgment given for the plaintiff, 

Fraud muſt be But this court will relieve againſt preſumptive fraud, fo thai "0 

proved at law, ty goes further than the rule of law, for there fraud muſt be proved, 

— inf not preſumed only. 

preſumptire To take an advantage of anbthet man's neceſlity, is equally bad, 

. as taking advantage of his weakneſs, and in fuch ſituation, as in- 
capable of making the right uſe of his reaſon, as in the other. 

In the marriage. brocage bonds, one of the parties to the marriage 
only is deceived and defrauded, and not either of the parties to the 
marriage · brocage bond, and yet the court have relieved, for they hold 
it infected by the fraud, and relieve for the ſake of the publick, as a 

general, miſchief. 

In Hike manner, where a debtor enters into. an n agreement in a 

particular creditor, for a compoſition of 106. in the pound, provi- 
ded the reſt of the creditors agree, and this creditor at the ſame'titne 
* a private clandeſtine agreement for his whole debt, and tho 
no particular fraud to the debtor, yet as it is a fraud on the creditors 
in general, who entred into the agreement, on a ſuppoſition the 
compoſition would be equal to them all, the court has relieved. 
So in bargains to procure offices, ackber of the parties is defrauded 
or unapprized of the terms, but it ſerves to introduce unworthy ob- 
jects into publick offices; and therefore for the ſake of the publick, 
the bargain is reſcinded. 
Political argu- Political arguments, in the fulleſt ſenſe of the word, as they” con- 
e government of a nation, muſt, and have always been of 
government of great weight in the conſideration of this court, and tho thete may 
a nation, of de no dolus malus, in contracts as to other perſons, yet if the teſt of 
wegte in iv® mankind are concerned as well as the parties, it may properly be 
of this court. ſaid, that it regards the publick utility. 

In the caſcs before this court, there have been famectubih proof of 
actual fraud, ſuch as Berney v. Pitt, the carl of Ardglaſs v. Muſ- 

champ, and ſeveral others. 

In theſe caſes too, fraud has been conſtantly preſumed, or inferred 
from circumſtances, and conditions of parties; , weakneſs and neceſ- 
ſity on one fide, and extortion and avarice on the other, and merely 

| from the intrinfic unconſcionableneſs of the bargain. 

The next kind of deceit is, upon other perſons who were not 
parties, as anceſtor and father, and the heir and expectant, where by 
contrivance an heir or a ſon have been kept from diſcloſing his af- 
fairs to a father, or other relation, and by that means prevented from 


being ſet right, and undeceived ; and the e or father, have 
4 | i like- 
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likewiſe been ſeduced to leave their fortunes, to be divided among a 
ſet of dangerous perſons, and common adventurers. 
That there was unconſcionableneſs in the very nature of the bar- 
in, the Hawking it about ſhews, and that there was alſo a deceit 
and deluſibn on the Dutcheſs of Marlborough, who ſtood in loco pa- 
7entts, appears from the evidence of Mr. Backwell, who ſwears it 
was intended to be carefully concealed from her, and that ſhe ſhould 
never hear of it. | 
And yet I do admit more circumſtances appear here in favour of 
the defendant, than have concurred in the reſt of the caſes: Mr. 
Spencer was 30 years of age, there is no foundation to ſay he was a 
weak man, nor any charge in the bill of that kind, the bargain was 
unſought for by the defendant, and iptirely procceding from the bor- 
rower, who was of a broken conſtitution; the money too was bor- 
rowed for an honeſt purpoſe, to pay debts, and yet, I would by no 
means have it underſtood, that this intention alone will in all caſes 
lanctify fuch a bargain. $5 1 
In thoſe caſes where it has been inſerted in the defeazance, that 
the lender ſhould loſe his money, if the borrower dies before father 
or grandfather ;' I always thought there was good ſenſe in the words 
of the court upon thoſe clauſes, that this does not difference the caſe in 
reaſon at all, for in theſe caſes, if the tenant in tail died, living the 
father, the debt would be left of courſe, and therefore expreſſing it par- 
ticularly in the defenzance, made the bargain the worſe, as being done 
to colour u bargain, that appeared to the lender himſelf unconſcionable. 
Mr. Attorney general ſaid, that it was a vain and wild imagination, Law. makers 
to think any general law can prevent prodigality and extravagance, in Rome | 
and yet the law-makers in ancient Rome, though they were not ſo — hem 
weak as not to know, that laws to reſtrain prodigals might be uſe- a prodigal un- 
leſs in many inſtances, thought it neceſſary (till to put a prodigal un- fe me care 
der the care of a curator, and alſo made their famous ſenatus-conſul- * * Ta 
tum Macedonianum merely with a view to prevent it. 
Whatever may be called a legiſlative authority in this court, I ut- 
terly diſclaim ; but ſo far as the court have already gone in caſes, ſo 
far as Lord Nottingham, Lord Cowper, Lord King, and Lord Talbot 
have gone in the ſeveral caſes before them, I think myſelf under an 
indiſpenſable obligation of following. 
I have ſpent fo much time principally with this view, that the 
work of this day may not be miſunderſtood, as if the court had de- 
parted from their former precedents, and eſtabliſhed a new one for 
unconſcionable bargains. | 
Poft obit bargains, and junctim annuities, have their brokers Brokers for 
and factors about this town, and I would willingly ſhut the door N 
againſt ſuch perſons, and am not aſhamed to own, I ſhall always be junctim annui- 
- ready, conſiſtent with the rules of equity, to correct ſuch enor- -_ 
Nn diſcourage 
Ĩ be third yu is, Whether the new ſecurity given by Mr. Spencer, Wo 
after the death of the Dutcheſs of Marlborough ampunts to @ confurma- 
tion, and is ſufficient to bar the plaintiff of relief. 8 
4 X | 


| 
| 
| 
| 
| 
| 


354. Catching Bargain. 


If the firſt bond had been void at law, no new ent would 
have made it better, the original corruption would have infected it 
throughout. | uus 

eu e- et as ba 


ins that are not cognizable at law, are N the 
jm reg FOR ſubject of this coart's conſideration, new agreements and new terms 
wa at firſt a may confirm what might otherwiſe have admitted a queſtion as to 
Ry The evidence ſeems to prove clearly, that there was no compul- 
ſion on Mr. Spencer at this time, his neceſſities were intirely over, 
for 21,000 J. a year was by the diſpoſition in the Dutcheſs's will 
added to 7000 J. a year he had before, ſo that a little more than a 
third of his annual income would have diſcharged the defendant's 
whole demand, 
In the next place, the Dutcheſs being removed out of the way, 


- 
OY 
oo 


the danger of her coming to the knowledge of it was gone, ſo that 
he was delivered from that circumſtance ; likewiſe, and further, 
there was no anceſtor or relation living, on whom any deceit or de- 
luſion could be practiſed. 3 
TLafin's evidence of Mr. Spencer's declarations as to Mr. Fanſſen's 
doubting, whether the firſt contract was legal or valid, is a ſtrong 
circumſtance to ſhew Mr. Spencer was fully apprized of the na- 
ture of it, and no fraud or impoſition therefore can be ſuggeſted on 
this head. | 
The confirmation here is much ſtronger than in the caſe of Cole 
and Martin, becauſe the original bargain here is attended with 
much fairer circumſtances. | $ 
VMI. Spencer here is a debtor, and Sir Abraham Janſſen 1 ha 
daiſtreſſed him by bringing an action, and yet ſo far was he fror 
+ --- taking this advantage, that he waited two months without ſtirring 
bone ſtep in the affair. n 
Ihe plaintiffs counſel have ſaid, there has been only one caſe of 
confirmation, where this court have decreed in favour of it, but {+ 
veral, where the court have ſet aſide bargains notwithſtanding: con- 
firmations, and inſtanced in the earl of Ardglaſs v. Muſchamp, and 
Wiſeman v. Beakbe. 9 3 
But the circumſtances in the firſt of theſe caſes are not at all appli- 
cable to the preſent, the ſame fraud attended the confirmation, as 
the original bargain; and in the ſecond of the caſes, the confirmation 
was ſtill more extraordinary, and the perſon juſt in the ſame diſtreſſed 
ſituation as at firſt, and in both of them the original tranſactions were 
groſly fraudulent. e e 
But here the original tranſaction was doubtful at leaſt, if not in- 
tirely clear of impoſition. | 
Upon the whole, I am of opinion the only relief the court can 
give, is againſt the penalty and judgment, and as the plaintiffs had 
probabilis cauſa litigandi, and the defendant's a caſe far = intitling 


him to the favour of the court, I ſhall not therefore give him coſts 
againſt the. plaintiffs ; for I agree intirely with the Maſter of the 
Rolls, that the plaintiffs as truſtees, are to be greatly commended 

2 for 
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for ſubmitting a queſtion of this nature to the ee of a court 
fe 

I 11 be referred therefore to a Maſter to rake an account of princi- 
pal and intereſt due on the bond in 1744, and the judgment thereon, 
and to tax the defendant bis coſts at lau, and on payment to the defen- 
dant-by tbe plaintiffs, of what ſhall be due at law, let the defendant de- 


liver up the bond to be cancelled, and let ſatigfaction be II 
on the Judgment, at the expence of tbe Plas ti. 
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ce A x 3 
l Charity. 


a), he power of this court with eſpn 
oo s 2% thereto, _ 
N January the 27th 1737. 


The Attorney general v. Feanes. 


. was ſaid by Lord Chancellor in this caſe, that in an f 0 Cale 168. 

mation by the Attorney general for the regulation of a 

rity, it is the buſineſs of the court to give a proper direction as to the directen as to 

charity, without any regard at all to the propri or impropriety of ® clarit charity, 

PEI. of the information, and that this caſe herein differed from regard — 
all others, wherein the decree muſt be founded on the prayer in * 


— © | 
the RIFE bill. the prayer of 


an informa- 
- tion. 


February the 27th 17 38. 


Attorney general v. Pik. 


Vide title Deviſe, under the divifion, Of things Pr, and by whis 
Defeription, and to whom * 


Michaelmas 
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Michaelmas term 1738. 


| The Attorney general v. Gleg. 

| R. Wright having by will left ſeveral ſums of money to be di. 
8 M ſtributed in charithes thi deſcribed, at the diſcretion of his 
ow we executors, named three perſons executors, one of whom died before 
fiributedin the filing of the information; and the queſtion was, Whether this 
— * = was only a bare authority in the executors, or coupled with an 


his executors, intereſt. 
three named, 


one of whom died before the information filed. 


This is not Lord Chancellor : I am of opinion that the executors, as taking the 
"va whole perſonal eſtate, out of which the charities were to iſſue, had 
coupled with an authority coupled with an intereſt, as executors have been always 
an intereſt, held to have in the caſe of legacies z and therefore the power of no- 
to the other minating the ſeveral perſons who were to partake of the charity, is 
two executors. continued to the ſurvivor of them. 
This court has But though this is ſuch an authority coupled with an intereſt as 
a particular would ſurvive, yet it is ſo far a truſt, that in caſe of miſbehaviour 
—— in the court may interpoſe, for it muſt be allowed, that the court has 
the caſe of a A particular free and extenſive juriſdiction in the caſe of a charity, and 
harity. not confined to the proper or formal methods of proceeding requi- 
ſite in other caſes. . a 
The infoma- I am of opinion that the executors could not divide the charities 
ton 954 vun into three parts, and each executor nominate a third abſolutely, be- 
colts unt canſe the determination of the property of every object was left by the 
the r teſtator to the direction of all the executors, and ſo much of the 
| information as ſeeks a ſpecifick performance of a. pretended agree- 
ment to that purpoſe, was diſmiſſed with coſts, to be paid by the 
relators. x 4 


N. B. This was faid to be the firſt inſtance of ſuch a direction. 


After Hilary Term 1736. 
The Attorney general v. Hayes. 


Caſe 170. J ORD Chancellor : Where a legacy is given to a charity, intereſt 
ſhall be paid from the death of the teſtator. 


CAP. 
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--- © Choſe in Action. | 
1885 Oclober the 27th 1746. | 


159 2 aſſignee of Roger Williams a bankrupt v. Heath- 
| cote and Martin. 


nu. gde E, under the diviſion, The d e of the flatute of 
21 Jac. 1. cap. 19. with reſpect to bankrupt's poſſeſſion of goods after 


aſſignment. 


* 


c A b. XXVII. 
Church Leaſe. 


Hilary term 1737. 


No orion v. Frecker. 
Vide title Occupant. 


9 


i a "= 


1 iQ AP," EVAL 
| Commiſſion of Delegates. 


June the gth 1737. 


: Sir Henry Blount's caſe. 
Vide title Canon Law. 


. 


OC A P. XII. 
Conditions and Limitations. 


(A) In what caſes the bꝛeach of a condition will be tclievey , 
ME... ii. | 
(B) Jn what caſes a gift az deviſe upon condition not te 
marry without conſent, hall be good and binding, oz 
void, being only in terrorem. | 
(C) Wie ate to take adgantage of a condition, oz wilt be pye- 
judiced by if. 


2 


(A) In what caſes the bꝛeach of a condition 
Wilt be relieved againſt. 


Eaſter term to Geo. 2. May II. 


The Attorney general v. Doctor Stephens. 


Caſe 171. THE defendant had been regularly elected under doctor Rat- 


A. having cliffe's donation, and had received the ſalary for five years, 
hn and then inſtead of travelling beyood ſea, purſuant to the directions 


Ratcliffe's do- Of the will, upon a ſuggeſtion of ill health, reſigns, and the truſ- 


nation, receiv- tees accept the reſignation. S 
2 —4 Above five years have incurred ſince the reſignation of the defen- 


and then in- dant, and the acceptance thereof by the truſtees. : 
ſtead of tra- | | as brad 

velling beyond ſea for five more, as the will requires, upon ill health reſigns, and the truftees accept the 
reſignation, and = another in his room. This is a diſpenſation of the congition; if they had ſaid when 1. 


offered to ſurrender, we will not „ bag you muſt co Wi the- „ 
it would have been otherwiſe. — Hax aefgparieh bury op deten , 


Lord Chancellor: The general is certainly a neceſſary 
party, and the information is properly brought in his name. 

Nothing, to be ſure, ſhould be. done in this court, to invalidate 
the deſign of this donation; and on the other hand, I muſt proceed 
in ſuch manner as I am warranted to do, by the rules of law or 
equity. | bY | 

There are three conſiderations in this caſe. | 

1//, What was the intention of doctor Rarcliſſe by his will? 

2aly, Whether doctor Stephens has complied with it ? 22 

34ly, If not, Whether it gives the relators a right to come into this 
court, to- make the defendant refund what he has received? iu 1 
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Doctor Ratcliffe by his will gives ſeveral manors, upon truſt inter 
alia, to pay 600 J. yearly, to two perſons, of Univer/ity college, who 
ſhall be elected out of the phyſick line, by the archbiſhop of Can- 
terbury, &c. for their maintenance for the ſpace of ten years, in the 
ſtudy of phyſick;; and to travel half the time fot their better improve- 
ment, and in caſe they ſhould die, or the place be vacant, then the 
vacancy to be filled up by two others, and the whole overplus to 
Univerſity college. haves | | 

I think if the defendant had forfeited, the college would certainly 
be intitled to it, let it come to them by any means whatever: But 
as to the conſtruction of doctor Ratclife's will, it was manifeſtly the 
deſign, that they ſhould travel, and that they ſhould travel five years, 
but it is truly ſaid, there is no particular time appointed when they 
ſhould begin their travels. EI ISL 

The words are, the half of which time they ſhould ſpend in 
© travelling, for their better improvement,” and therefore it is moſt 
natural to intend that he meant the laſt five years for their travelling, 
becauſe he imagined they would in the firſt part of the time, be 
laying in a proper ſtock of knowledge. 

But then it can never be underſtood that he intended in all events 
they ſhould travel, for there might be accidents which would utterly 
incapacitate them for travelling, and therefore he did not expect they 
ſhould refund when ſuch accidents happened, but left it at large to 
be judged of by the circumftances ; beſides, this is given not only 
for the expence of travelling, but for other views likewiſe, for main- 
tenance, &c. | | 4 8 

The next queſtion, Whether doctor Stephens has complied with 
the intention of the donor ? | | ; 

Now it cannot be ſaid, that doctor Stephens has complied with 
doctor Ratchfe's intention, but then it muſt be conſidered, whether 
he has a reaſonable excuſe for not doing it, and upon this there is 
no doubt, but that natural diſabilities will excuſe, ſuch as becoming 
non compos, fickneſs, or other natural diſabilities: But then it has been 
infiſted upon, that the defendant has fraudulently accepted of this 
employment, in order to put the money in his pocket, without any 
intention ever to do the-duties of it : If this-had been proved, I ſhould 
have no doubt but that I might decree the defendant to refund, but 
that is net the caſe, for there is not one ſingle circumſtance given 
in evidence to ſhew he took it upon ſuch a fraudulent deſign; inſtead 
of. that, there is very ſtrong proof to the contrary, even by perſons of 
good credit in the — 2 that he had diligently applied himſelf 
to the ſtudy of phyſick, and beſides, that he was in an ill ſtate of 
health, in a waſting and decayed condition, which threatned a con- 
ſumption; and even ſuppoſing that he was actually able to travel, 
but in his own mind- did not think himſelf capable, yet he would 
not be guilty of a fraud, for an imaginary as well as a real diſtemper . 
would: equally; incapacitate him. 


- 


I do not think the clauſe in the will can poſlibly amount to a 


condition, but is merely directory, that half of the time they thal! 
2 | travel, 
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| travel, and is not like an executory conſideration :. As where A. pays 
money upon ſuch 4 conſideration and it is not performed, an ac. 
tion at law lies for A. for money had and received to his uſe, which 
is expreſſed thus by the Scotch law, cauſa data ſed non ſecuta. 

The agreement is to pay 300 J. per ann. for ten years, if during 
that time he travel 5 years; will the not travelling oblige him to re- 
fund? No! unleſs the electors had ſuffered him to continue in this 
poſt the whole ten years, then poſſibly the relators would have had a 
right to call him to an account, and might have obliged him to re. 

fund for 5 of the years. 

Doctor Stephens communicated his illneſs firſt to the archbiſhop of 
Canterbury, and lodged a formal reſignation with him: I think the 
truſtees are the electors, and the perſons whom doctor Ratcliffe in- 
tended ſhould have the whole management of this donation ; they 
have accepted of this reſignation, without inſiſting upon doctor Ste- 

bens's going on, and it is certainly a diſpenſation of the condition; 
if they had ſaid we will not accept of this reſignation, but you muſt 
comply with the terms, or refund, then the caſe would have appear- 
ed quite different, but inſtead of that, they have accepted of the re- 
ſignation, and actually put another in his room. | 

Therefore I think as doctor Stephens has taken the burden of this 
upon him, and as at the end of five years, the truſtees accepted a ſur. 
render from him, and did not inſiſt then on his refunding, it would 
be unreaſonable to require it now. Lg” 

But even if it was a condition, yet ſuppoſe this caſe, a patron 
preſents to a benefice, and takes a bond, as he may, from preſentee 
to reſide for ten years, and he, after 5 years are expired, ſhould refign 
the living for the reſidue of the term, and the patron accepts it, and 
preſents another, no one will ſay that he has forfeited the annual in- 
come of this living, during that part of the ten years he was refi- 
dent upon it, for the acceptance of the patron has diſpenſed with the 
breach of the condition, and no action could be maintained on the 
bond. * | 44.5 bg 

Therefore I ſhould think it too hard in the preſent caſe, to decree 
an account againſt the defendant. 7 

There are two other points. 


1// Conſideration, Whether the travelling fellyws muſt be mem- 
bers of the college ? | | 


Whether a _ *2&y, Whether they have a power to let the chambers which they 


. * hold in the right of their fellowſhip. 


power to let As to theſe matters, they are not properly tlie objects of this court's 
bis chambers, juriſdiction, but ought rather to be determined by the viſitor, and the 


arr wag will beſides is extremely incorrect in this reſpect. 
the vie. As to the being members of Jui verſity college, it is natural to ſu 


oaly. poſe no body would reſide in the college, unleſs they were actual 
members; but this is out of the caſe, for doctor Stephens has complied 
with that part of it. 1 | 
And as to the power of letting their chambers, I do not. think 
that doctor Ratcliffe has laid his fellows under greater en 
| than 
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than thoſe of other colleges are liable to; and if I was to inquire whe- 
ther a fellow of a college has a right to let his chambers, I ſhovld 
make wild work, and give an opportunity to half the univerſity to 
bring bills againſt-particular perſons to diſcover, whether they have 
not forfeited their fellowſhips by thus letting out their chambers. 

Decreed the information to be diſmiſſed, but without coſts, as 
doctor Stepbens has had a very large benefaction already from doctor 
Ratcliffe's donation, and Univerſity college. 


) In what caſes a gift oz deviſe, upon con- 
dition not to marry without conſent, ſhall 
be good and binding, o: vold, being only 


min terrorem, 


April the zoth, and 2d of May 1737. . „ 


— £2, 
Henry Harvey, and Catherine his wife, and Ann Clut- 2 eee. 
ton, widow, two of the daughters of Sir Thomas FA Plaintiffs. N 2 
ton, baronet, deceaſed, „„ 
Lady Aſton, widow of the ſaid Sir Thomas Afton, Sir Ar 23 Le . 
Thomas Aſton, baronet, ſon and heir of Sir Thomas Brag lt A Bis 2. O02 « 
. Defendants. . . 
deceaſed, Sir John Cheſtyre, Henry Wright, and An- | , 
drew Kendrick, eſqrs; — a OE 
2 Z. 


ptr 5 . Caſe 172. * = 26 
* cauſe came on upon a petition to diſcharge an order (,, Sir Jafogh ne — 
1 made by the Maſter of the Rolls (2) for raiſing the fortune 79471. =: == 
of the plaintiffs : The caſe was this. —— — 2 LS don Xx 
Sir Thomas Afton by leaſe and releaſe limits his eſtate, to the uſe fertlemen + & 


i | - Gin. „that if 
of himſelf for life, then as to part to lady 4/tor for life, for her join 1 


ture, then to his firſt and other ſons in tail male, and for want of be n or 
ſuch iflue, to truſtees for the term of 1000 years, with power of re- more daugh- 
vocation, this term is by a codicil made to take effect immediately tere of the 
after' his death, and before the eſtate of the fon, and declared the . 
truſt of the term to be, that if it ſhould happen that he ſhould have tees were to 
no ſon, but two daughters living at the time of his death, then Ty 


the truſteees, out of the rents and profits of the faid eſtate, ſhould ſum of 2oco /. 
raiſe and pay to the youngeſt of ſuch daughters 5000 J. Fe marry // merry 
wth the conſent of bor mother, if living, and continuing his wide ; if 5-6 f 1 
not, then with the conſent of the truſtees, or the ſurvivor of them, bis ther, if living, 
exeeutors, adminiſtrators or aſſigns, and ſhould pay to ſuch daughter — dN ; 
the yearly ſum of 100 J. for her maintenance till her marriage <4 ile cen 
with fuch confent.s ſent of the truſ- 
And in caſe it ſhould happen, that he ſhould have a ſon and two ee 
or more daughters, then that the truſtees ſhould raiſe and pay to each em, hs exe 
of ſuch daughters the ſum of 2000 l. if ſhe marry with ſuch conſent . ee 


4 2 as offigns, 
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as aforeſaid; and till ſuch marriage, ſhould pay each of ſuch 
daughters the yearly ſum of 50 J. till ſuch daughter ſhould- attain 
her age of 18. and afterwards the ſum of 70 J. for her maintenance 
as long as lady Aſton ſhall live, and from and after her death ſhall 
Ard in ee PAY to each the yearly ſum of 100 /. till their marriage : And in caſe 
any of the any of the ſaid daughters ſhould happen to die before the faid por. 
daughters die tion was paid, that it ſhould not go to her executor, but the eſtate 
A ſhould be exonerated thereof, or if raiſed, ſhould go to him, on 
1 that it whom the reverſion of the premiſſes is limited to deſcend ; proviſo 
_— — 5 that the term ſhould ceaſe in caſe of no ſon or daughter: Or in caſe 


tor, but the of the death of all the younger ſons and of all the daughters without 
eftate ſhould marriage. N. B. Here, the words, with conſent, were not added, 


be exonerated 


thereof, or if-raiſed ſhould go to him, on whom the reverſion of the premiſſes is limited to deſcend. _ 


The father ag. Afterwards by will Sir Thomas Aſton, taking notice of the ſettle- 
terwards by ment, directs, that out of his perſonal eſtate, there ſhould be paid 
wg nds to each of his daughters the farther ſum of 20007. as and for an 
ſum of 2080, augmentation of their portions, ſubje& to the ſame conditions, pro. 
to each of his viſoes and limitations, as their original portions, and in caſe any of 
— ng the daughters ſhould die before the original portions became payable, 
tim of their then his will is, that this legacy of 2000 J. ſhould not be paid to 
portion, ele her executor, but that his lady and executtix ſhould have the di- 
y ber 1 PRES um of this money, if any, and makes her reſiduary legatee and guar- 


Kc. as theori- dian of his children. 81 
ginal portion. | 9 8 100 
And if any of the daughters die before the original portions become payable, then he wills that this 2000 /. 
ſhould not be paid to her executor, but that his lady and executrix ſhould have the re/duum of this money, 
and makes her reſiduary legatee. | ** 


The plaintiff Sir Tomas died leaving eight daughters, and ſoon after his death 

| . bill was exhibited in this court to have the will proved, and the 

daughters truſts performed, and it was decreed, that the truſtees ſhould raiſe 

Manny: ; i the maintenance immediately, with liberty to the parties to apply 
4n another for further directions. d 10 

alſo without In 1734. the plaintiff Hervey married one of the daughters with- 

a_—_ out conſent, and Clution married another without conſent, and a 

to the portions bill of revivor was filed, to which lady 4/fon anſwers, that ſhe had 

A before ſuch marriage given notice to the plaintiffs, that they would 

wil, Not be intitled to their portions, in caſe they married without her 

conſent, and that ſhe could not in conſcience conſent to her, daugh- 

ter's marriage with the plaintiff Hervey, becauſe he could not make 

her any ſuitable ſettlement ; but that notwithſtanding this caution 

they. both married without her conſent, > Ton bfaodt 11 360) */ 

And upon a hearing at the Rolls, it was decreed, that the: plain- 

tiffs were well intitled both to their original and additional fortunes, 

and an order pronunced by his honour accordingly ; the preſent ap- 

plication was made by way of petition to diſcharge that order. 

Lord Chancellor thinking it a caſe of great doubt and difficulty, 

declared that he would be aſſiſted by Lord Chief Juſtice Len, 3 

| | 19 4d wil commOeh 


« 
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Chief Juſtice Wills, and Mr. Juſtice Comyns, and appointed the 2 iſt 
of Nov: 1737. for the hearing thereof, when it came on accordingly. 


Mr. Attorney general for the plaintiffs argued, that this reſtraint sir Dua 
in the preſent caſe ought not to be conſidered as a neceſſary quali- Ki. 


fication,” but that it ought at all events to be raiſed and paid when 
ever the daughters married. | 

That while alive, parents have a natural controul over their chil- 
dren, but though the law allows them ſuch a power to reſtrain the 
children in marriage, yet it is not to be delegated to any other perſon, 
and it is abſurd to ſay, that this power ſhall deſcend to any aſſignees 
whatſoever, or executors or adminiſtrators. It 

Parents may be fond of extending their power, even after their 
children come of age, but the law leaves marriages as free as poſſible, 
and therefore does not encourage parents in this extent of their 
power. Swinb. part the 4th, 12th chapter, God. orph. leg. 380. 
The only difference between the Civil law and ours is, that where 
there is no deviſe. over, we call it a deviſe in terrorem, but the civil 
law fays, ſuch a condition is abſolutely void. Jervois v. Duke, 
1 Vern. 20, Bellaſis v. Ermine, 1 Ch. ca. 22. 

4 ſt as been inſiſted that this is a condition precedent, and the legacy 
coul not veſt, becauſe the condition has not been performed, but 
e if it had been a ſubſequent condition, it might have been 
1 that in theſe caſes, the court had made no difference 
between conditions ꝑrecedent and ſubſequent. Greſh v. Luther, 
Moore 857. In the preſent caſe, the thing that is to be done is 
marriage, and in all caſes of conditions precedent, there muſt be per- 
formance, or the eſtate can never veſt; here the moſt material 

has been performed, which is marriage, and conſequently the 
eſtate veſted. Sempbill v. Bailey, Prec. in Chan. 562. 
f any of my daughters ſhould die before the original portion be- 
comes payable, then he wills that this legacy of 2000 J. ſhould 
not be paid to her executor, but that lady Aſton his executrix 
* ſhould have the reiduum of the money.” N 
This cannot be called a deviſe over, which is only ſaying, that it 
ſhould fall into the reſiduum of the perſonal eſtate, and would have 
done ſ% if this had not been provided for. eee 

So much as to the additional portions. Next as to the original 
portion, the words which are to make a limitation over here, are 
different from the words in the will, © In caſe any of the ſaid 
«daughters ſhould happen to die before the ſaid portion was paid, 
* that it ſhould not go to her executor, but the eſtate ſhould be ex- 
onerated thereof, or if raiſed, ſhould go to him on whom the re- 
**.verfion' of the premiſſes is limited to deſcend.” 

It chas been objected, that this was a caſe where the money is to be 
raiſed out of the land; and the Civil law had nothing to do with it. 
bis would be a good objection, if it was a queſtion to be 
deteimined at Common law, in an ejectment, or merely a queſtion 
at Common law, but it is manifeſtly a creature of equity, for it is 

concerning 
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concerning the execution of a truſt, which is not a proper fabje'fz; 
the Common law to enter into,  _ eee 

The principles and rules in this caſe which govern a Curt of 
equity, muſt be conſiſtent with fimilar caſes ; thoy this money is 
to be raiſed out of land, yet it ought to be conſideted 'as moße/ 
and to be governed by the ſame rules as mone rx. 17 

If money is to be turned into land, it ſhall be deviſed no" other 
way, nor conſidered any other way but as land; Here the money i; 
to be paid out of this land, into the hands of executors, and the very 
fund out of which the money is to be raiſed, becomes a petſonalty, 
for though it is a term of inheritance, yet it is perſonal eſtate, 
therefore neither in law nor equity is it to be conſidered as land, and 
equity will reverſe the very order of things to come at the in- 
tention, | apc ONE 

The heir at law is favoured upon many occaſions, but never to 
the prejudice of younger children, where the heir is otherwiſe ſuf- 
ficiently provided for; and though the father here has annexed terms 
to the plaintiffs taking of their portions, yet they are terms Which 
are contrary to the policy of the land, and contrary to the Jaw,” and 
abſolutely void. | OO OT 8 
The great fund out of which portions are to ariſe is land, and 


44:01 35 111 


therefore reſtrictions of this kind, which make this fund precarions, 


ought to be diſcountenanced, eſpecially as they likewiſe difcourage 
marriage, which is a much more probable way of introducing à vir- 
tuous education, than it they were born out of wedlock, 
I will not ſay the mother will abuſe this power, but if ſhe mar- 
ries, it devolves on the truſtees, and though they are men of honour, 
and will not, I believe, injure the daughters; yet if they die, it goes 
to executors or adtniniſtrators, and even aſſigns, who may poſſibly 
be knaves and fools, and conſequently very unproper to be intruſted 
The court has already determined that this is contrary to the 
common policy, and have fixed bounds by precedents, 'trom Which 
they will not depart. Fleming v. Walgrave, 1 Chun. Caf. 58. Afton 
v. Aſton, 2 Vern. 452. + 29. OF" DIR 
Caſes of forfeiture never receive any countenance in this court, for 
in all conditions that are a reſtraint upon marriage, if not perform- 
ed, there muſt be an expreſs limitation over to ſome other perſon, 
or it is no forfeiture ; now in this part of the caſe, it would equally. 
have ſunk in the land for the benefit of the heir, if it had not been 
10 expreſſed in words, WOW YO TW. Over, 


Dr. Strahan of the ſame fide. 


I ſhall ſtate the rules of the civil law, and conſider it firſt generally 


as a proviſicn fer daughters. Sree 


The civil law has apportioned a father's eſtate, which it is not in 
his power to take away ; it he ſhould give it away, he muſt afſign 
| I . | Y 1 5 b Cs. 3 9-2 foe 
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ſome ſatisfaQory reaſon, he could not clog it, or put any reſtraint upon 


marriage. 
The writ, de rationabili parte bonorum, ſhews the civil law has been 
received and countenanced in England. | 1 

With regard to marriage portions, the civil law has a particular law 
for that purpoſe, Cod. lib. 5. title 11. de dotis promi ſſione & nudd pol- 
citatione, lex 7. Dig. lib. 23. 2 Tit. de ritu nuptiarum, lex 19. de pa- 
tribus cogendis in matrimonium collecare. Qui liberos, quot babentt in po- 
teftate, injuria probibuerint ducere uxores, vel nubere, (vel qui dotem 
dare non volunt, ex conſtitutione divorum Severi & Antonini) per pro- 
conſules, prœſides provinciarum coguntur in matrimonium collocare & 
dotare. | 

If parents had been allowed to annex conditions to portions, it might 
perhaps have been an unreaſonable one, and have fruſtrated the deſign 
of portions. This was contrary to the policy of the republick of Rome, 
the jus trium liberorum. 

. Marriages ought to be free, /ibera debent eſſe matrimonia, and it is 
a general rule in the civil law, where a condition is annexed to a legacy 
by way of total prohibition of marriage, that it is abſolutely void. 

Jacobus Gothofradus de fontibus juris civilis, p. 291. mentions the 
Julian law de patripropria in the time of Auguſtus, that if any perſon 
adds a reſtraint to marriage, let them be free from the condition ; they 


endeavoured then to find out conditions which would not in direct 


words reſtrain marriage, but in the implication would have the ſame ef- 
fe, by making the conſent of a third perſon the condition of marrying. 


This was declared to be eluding the deſign of the Julian law, Dig. 


lib. 35. 1 Tit. de conditionibus & demonſtrationibus et cauſis & modis 
eorum que in teſtamento ſcribuntur, lex 72. Si arbitratu Titii Seta nup- 
ſerit, meus hæres ei fundum dato; vivo Titio, etiam fine arbitrio Titii eam 
nubentem legatum accipere, reſpondendum eſt, eamque legis ſententiam 


uideri, ne quod omni no nuptiis impedimentum inferatur, &c. This is 


Papinian's determination, who was looked upon to be the brighteſt 
of all the Roman lawyers; and Cujacius, in his comment upon this 
very law, ſays, His authority is of great weight, and has ſuch regard 
paid to it in our court, that conditions reſtraining marriage are held 
by us, upon his authority, to be abſolutely void. Mantica lib. 11. 
n. 8. Graſſius lib. 1. n. 9. Covarruvius n. 3. takes a difference be- 
tween marxiages with the conſent, and the advice of another. San- 
cbez de fant matrimon. ſacramento diſputat. 34. n. 19. Non tantum 
conditio non ineundi matrimanium, rejicitur a legato, ſed etiam conditio 


ineundi arbitratu, vel conſenſu tertii, et ratio eff, quia qui tenelur con- 
ſenſum vel licentiam alieni petere, tenetur ſequi, atque ita matrimonit 


libertas impedietur. 
Swinbourn, part the 4th, ſec. 12. lays it down as a general rule, 
that all conditions againſt marriage are unlawful, contrary to the pro- 


creation of children, repugnant to the law of nature, and detrimental 


to the commonwealth, | 
Ir the preſent caſe lady Alon will have the benefit, who is the per- 
ſon to refuſe. Dig. lib. 30. fit. 1. de legatis & fide! commiſſis, lex 43. 


5 A Farag. 
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ag. 2. Legatum in aliena voluntate poni poteſt, in heredis non puteft. 
The heir in this caſe is to have the benefit alſo by, refuſal, and there- 
fore nunquam praſumeretur velle obligari, and ought not to receive 
any countenance, | ee ri 1 2697 fu 
The emperor Juftinidn, Cod. lib. G. tit. 43. Communia de legatis.& 
dei commiſſis & de in rem miſſione tollenda, faith, Rectius | igitur 
cenſemus in rem quidem miſſionem penitus aboleri: omnibus vero tam le- 
gatariis quam fidei cummiſſariis unam naturam umponere, et non ſolum fer. 
ſonalem atiionem praftare, ſed et in rem, quatenus eis liceat egſdem res 


ſeve pen gubdcunque genus legati, ſive per fidetcommiſſum fuerint dere. 


lier, vindicare in rem actione inſtituenda. ee 
Where a condition is null and void, the queſtion will be then, 
Whether any deviſe over or limitation will be good? EN 
When the validity of the condition which is annexed to the legacy 
is taken off, it becomes abſolute, and no deviſe over. can affect it. 
Dig. lib. 35. tit. 1. de condit. & demonſtrat. lex 22. . Quattens, ſub 
conditione malieri legatur, fi non nupſerit, et ejuſdem fideicommſſum. ſit, 
ut Titio reſtituat, fi nubat : commode ſtatuitur, et fi nupſerit, legatum eam 
petere poſſe et non eſſe cogendam fideicommiſſum præſtare, the condition 
being void in law, the legacy is diſcharged of it. HH 
Suppoſing ſuch conſent ſhould be neceſſary, yet it muſt be à rea- 
ſonable objection to the marriage, that is intended by this condition. 
Here the plaintiff Mr. Harvey has 300 l. per ann. in poſſeſſion, and as 
much in reverſion, and was ready and able to make a proper ſettle- 
ment, and therefore there could be no reaſonable grounds for lady 
Aſton's retuſal. A 


"4 


Mr. Brown of the ſame fide. 


As marriage was the only thing that was really and ſubſtantially in 
the conſideration of the parties, that has been performed, and the reſt 
18 zn tłerrorem. : | wt | ee © 

The whole direction to raiſe the portion is upon the conſent of the 
mother, and not a word of the father ; there are ſeveral inſtances 
which might be put where this ſettlement could not take place. 
Suppoſe lady Afon ſhould have been viſited by the hand of God, and 
had become a lunatick, how could her conſent have been had?) Or 
ſuppoſe there had been an aſſignment of the term, and an adminiſtrator 
2 = truſtees at the ſame time whoſe conſent was neceſlary to be 

* 


1 . * Genu of 3101 
As it ſtands on the foot of the ſettlement, it is a mere penalty, and 


Z 


only in terrorem. 


Here the children might poſſibly wait the greateſt part of their 
lives for the conſent of perſons, to whom they are intire ſtrangers; 
in 1 Meg. 3 10, Lord Chief Juſtice Hale takes notice of a caſe cited by 
the defendant's counſel in Fry v. Porter, where the conſent was to be 


Had in writing, and though no ſuch conſent, yet decreed a good mar- 


riage; and his Lordſhip ſaid there was great equity it ſhould. be:ſa, 


becauſe (ſaid he) the written conſent was only a provident citcum- 


ſtance 
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ſtance and wiſdom of the deviſor, for the more firm obliging the party 
to aſk conſent, which the deviſor conſidered might be pretended to 
pe had by flight words; and in the Earl of Salisbury v. Bennet, 2 Vern. 
223. there was a marriage contrary to the expreſs terms of the con- 
dition on which the daughter was to take, and yet the whole portion 
derreed. In e v. Ferrand, 2 Vern. 424. a portion was decreed 
to be raiſed out of land, though the deviſee died before the time ap- 
pointed for the payment. 2 figs 

The common law has paid a great regard to the rule of the eccle-- 
ſiaſtical court, with reſpect to cates of reſtriction on marriage, Moore 
857. Greſley v. Luther, 11 Fac. 1. I mention this to ſhew that theſe 
ſort of caſes have been very antiently taken notice of, for Mr. Juſtice 
Winch, in giving his opinion, cites a caſe before this, where there 
was a condition annexed to a daughter's legacy, that ſhe marry with 
the aſſent of the mother, and ſhe ſued in the eccleſiaſtical court for 


1 


juriſdiction over, contrary to the other fide of Neſiminſter-Hall, and 
though it is a rule guitas ſequitur legem, that muſt be confined to 
cafes which ariſe from a legal point and incidentally come before the 
court; a mortgage in equity is not conſidered as a revocation of a will, 
though it is at law; nor will this court conſider a mortgage as land, 
nor allow it to be irrevocable. | 

I put it upon the gentlemen of the other fide, to ſhew, where this 
court have ſuffered penalties to take effect, which are in reſtraint of 
marriage. | 

It is not ſaid, any where in the deed, to whom the portions ſhall 
go over, provided the daughters marry without ſuch conſent ; and in 
Hayward v. Paget, New. 12, 1733, it was held, a general deviſe of 
the refduum is the fame as no deviſe over at all. 

The money given by the will is as an augmentation of the daughters 
portions, and where a legacy is given to a perſon upon-marriage, and 
the legatee marries accordingly, it veſts, though without the conſent 
of a particular perſon, Semphill v. Bayly, Preſ. in Chanc. 502. and 
where a perſon who takes it over, takes it as a reſiduary legatee, it is 
plainly drftinguiſhable from the caſes where it is deviſed over to a ſpe- 
cifiek legatee ; and therefore this caſe muſt fall within the reaſon of 
thoſe determinations where the deviſe is in terrarem only. | 


Dr. Andrews for the defendants. 


Deeds are undoubtedly of a ſtricter nature than a will, and as the 
will in the preſent caſe plainly refers to a deed, it muſt be conſtrued 
with the ſame ſtrictneſs as a deed. 3 

It is a legacy uncertain, but to be made certain by a fact, for it 1s 
not daughters by name, ut 50 a daughter only who marries with the 
conſo1t ' of thy mother, and no body can take but thoſe who bring 

ace 2 themſelves 
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themſelves within the deſcription. I do maintain that this is a 1 
which has never veſted, becauſe the condition on which it is given 
by the teſtator has not been performed, and according to the law of 
the twelve tables, voluntas teſtatoris in teſtamento totum facit, and thou 
a prohibition of marriage hath not been allowed, yet the civil law 
permits a reſtraint upon it. Cod. lib. g. tit. 4. lex 1. Cum de niptiis 
puella queritur, nec inter tutorem et matrem & propinquos de eligendy 
futuro marito convenit : arbitrium præſidis province neceſſarium oft, 
Swinb. part 4. ſec. 12. paragr. 14. © When that which is given 
« with condition of not marrying, is to be diſtributed in pious uſes, 
te jn caſe the condition be not obſerved ; here the condition is not re- 
e jected as unlawful, and if he marries, he loſes his legacy; the reaſon 
« is, for that the law doth more favour piety than the liberty to 
c marry.” | 
A * between the old law, and the law in Juſtinian's time, 
vide Inflitut. lib. 2. tit. 20. de legatis, ſect. 36. In the old law a 
legacy reſtraining marriage void; but in the latter law, ſuch legacie 
notwithſtanding the condition annexed, ſhall be equally ſubject to the 
condition, as any other legacy would be that is left ſubject to a con- 
dition. | on 
The rule in our court is, that the civil law, ſo far as is conſiſtent 
with the jus gentium, ſhall prevail. Grotius lays it down, that after the 
death of the father, the mother is intitled to the fame obedience from 
the children as the father, founded upon the fifth commandment. 
The jus trium liberorum is not in force with us; if a' Roman 
had three children, and not able to maintain them, the common- 
wealth maintained them ; but the publick here takes no notice, the 
pariſhes muſt ſupport them. In the Roman law they provided not for 
natural children; but in our law, if a man marries, though he has 
lawful children, yet he may diſpoſe of his eſtate to the i legitimate 
iſſue, in prejudice of the legitimate. By the Roman law, the portion 
was the woman's diſtinct property; here it belongs to the huſband, 
and here it ſhould be conſidered as if the father had ſaid, I give 2000/, 


to ſuch a man as ſhall marry my daughter with the conſent of the 
mother. | 


Mr. Fazakerley, of counſel alſo for the defendants. 
This court will conſider the conſent to be a material ingredient, 
ind without which it could not be a marriage, conſiſtent with the in- 
tention either of the deed or deviſe. | 7 
It ĩs ſaid this muſt be conſtrued in terrorem, but I hope the court will 
not conſtrue mens intentions into ſuch a phantom terror; for if this 
is the known conſtruction of this court, would any man be fo void of 
underſtanding, and ſo trifling, as to make uſe of a reſtriction which 
he is ſenſible will be void? A reſtriction which can hardly meet with 
any perſon ſo weak and ignorant as to be terrified at it. As to the caſe 
of Jackſon v. Farrand, in 2 Vern. it is doubtful if that caſe would 
be determined as it now ſtands, if it was to be reheard. 
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F this court will conſtrue the intention contrary to the expreſs 
words,” it is impoſſible they can operate at all; the law will not make 
an expoſition againſt the expreſs words and intention of the parties, 
which ſtand with the rule of law, guoties in verbis nulla eft ambiguitas, 
ibs nulla expoſittoscontra verba expreſſa fienda eft. * 

The laws of nature are fo ſtrong upon fathers, that the national law 
has not obliged them to make any proviſion, but left it intirely to their 
diſcretion, and has given up the children in this reſpect to the abſo- 
lute power of the father ; who ſo proper to make a prudent provifion 
for children as the father, who knows the temper and diſpoſition of 
each child? Different reſtrictions may be neceſſary in one caſe, which 
may be unneceflary in another. _ 

The 12th of Car. 2. cap. 24. ſec. 8. has given a father an abſolute 
power to diſpoſe of the guardianſhip of his children, until the age of 
21, 'which ſhews the ſenſe of the legiſlature as to parental authority ; 
by the cuſtom of the city of London, whoever marries an orphan with- 
out the proper conſent, though living intirely out of their juriſdiction, 
yet he is not intitled to the portion; would this cuſtom be permitted, 
if it abſolutely contradicted the known rules of law, as is pretended 
by the other fide? this court, only upon a bill filed, and affidavits pro- 
duced, that a diſadvantageous marriage is apprehended, will prevent 
the perſon from marrying without the leave of the court. 

It has been ſaid, wherever there is a condition that is malum in ſe, 
it will make it void, and ſeveral inftances have been put, as to murder 
a perſon, or where it is repugnant to a grant; but this being a col- 
lateral thing, and not preventing a marriage, can never be conſtrued 
or brought within this rule. 

They have not cited one authority out of the common law, and 
with teſpect to legacies, your Lordſhip has a concurrent juriſdiction 
with the eccleſiaſtical court, and if this court follow their rules in 
ſimilar; caſes, it is for this reaſon, that there may be a conformity in 
the reſolutions, and that the ſubject may have the ſame meaſure of 
juſtice in which court ſoever he ſued. Abr. of Ca. in Eg. 295. 

Where a legacy charged upon land is once veſted, it becomes mo- 
ney, and goes to the perſon to whom it is given; but before it is 
veſted, it is a common law charge, and is not for the confideration 
of the civil law, or the eecleſiaſtical court. A truſt term muſt be 
conſidered as a parcel of the inheritanceFtill the purpoſe for which 
it is raiſed is ſatisfied, and the legacy actually veſts. | 

1 Ch. Ca. 58. Fleming v. Walgrave, is not at all to the preſent pur- 
poſe; the caſe is very ſhort, and very obſcurely ſtated ; the diſpute 
there was beſides upon a mere perſonal truſt. The caſe in Finch's 
Reparts, fol. 62. too much honoured by being called Lord Notting- 
bam's Reports, there, if the daughter never married, ſhe might be 
allowed. to improve the eſtate, as there was no probability of her 
marriage at that time; and as ſhe had the abſolute property, if the did 
not marry at all, upon giving ſecurity that ſhe would comply with the 
terms, ſhe was allowed to improve. 

5 B There 
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There is no law to prevent widows from marrying, but they may 
marry ad infinitum ; and yet conditions in a will to reſtrain them 
from marrying, have been held to be binding, though young enough 
to do great ſervice to the publick in point of children. M19 

The Civil law was never received ſo far as to controul pro 
here, but the conſtruction with regard to charges upon land, have 
always been adapted to the rules and diſtinctions of our own laws : 
In perſonal legacies indeed it may be otherwiſe, and poſſibly may be 
influenced by the rule of the Civil law ; but money which is to be 
raiſed out of a truſt upon land, cannot be ſaid to exiſt, till the con- 
dition for which the truſt was raiſed, is complied with, and can ne- 
ver be called debitum in præſenti ſolvendum in futuro: This rule is 
plicable indeed to a bond, becauſe there the debt immediately com- 
mences from the execution, but the deſeazance is not to take place 
till a future day; we infiſt that this never veſted, becauſe it is only 
payable upon marriage with conſent ; and therefore all that has been 
ſaid with relation to a forfeiture, is an argument without 'any con- 
cluſion. | „ 900 9701 

Secondly, As to the will, if there had heen no word but augmenta- 
tion, it could not be taken without a compliance with the terms of 
the original portion in the firſt place ; a caſe determined before the 


(a) Sir Foſepb Maſter of the Rolls (a) has been inſiſted on; but as there are two caſes 


Fehyll, 


| purpoſe. 


of equal authority, being both decided by the ſame perſon, which 
are adjudged different ways, the queſtion is ſtill as much open, as if 
this had been a caſe primæ impreſſions. 

Is not the teſtator's intention to give it over equally clear by di 
recting it ſhould fink in the perſonal eſtate, where he has appointed 
a reſiduary legatee, who will conſequently have the benefit, as if he 
had actually in words and by name given it to the refiduary legatee. 

Here is a proviſion of 70 J. per ann. to the daughters during the 
life of the mother, and after her death 100 J. which they will {till 
be intitled to, though they have married contrary to the reſtriction ; 
and therefore the argument of their being deſtitute falls to the 
ground. 

There never has been any caſe in the eccleſiaſtical court, where it 
has been determined, that a legacy given upon a contingency, thall 
be a good legacy, before that contingency bappens as doctor Andrew's 


informs me. 
Mr. Attorney general's reply. 


It is iuſiſted, that the intention of the parties is clear and plain. 

Secondly, If ſo, that this intention ought not to be over-ruled in 
law or equity. | 805 

There are no negative words, that this ſhall not be raiſed if the 
daughter marries without conſent, and if the term is to continue not- 
withſtanding the marriage without conſent, who is it to continue 
for? for the daughter only! as it was created for no other end and 


The 
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The known conſtruction, that the deviſes in reſtriction of mar- 
riage, are in terrorem, unleſs there is a deviſe over, has in a good 
meaſure been allowed by the defendant's counſel ; this has been the 
general and unſhaken rule of the court, and therefore if not intirely 
founded on reaſon, ought to be acquieſced under; but I do maintain, it 
was eftabliſhed on great reaſon, for the court ſuppoſes the father did 
not intend to leave the daughter deſtitute of a portion, but guarded it 
only by intimidating a child from marrying improvidently, though a 
child ſhould be told afterwards, this is deſigned as a terror only, and 
does not debar you of your portion, yet this is not contrary to the 
intention of the father, for he imagines when they are apprized of 
this, that they are then of years of diſcretion, and incapable of ma- 
king this reſtriction ineffectual. 

It is ſaid, the conſtruing theſe reſtrictions void, ariſes from the 
principles of the Civil law, which is not in force in England, and to 
be ſure conſidered merely as the Roman Civil law, has nothing to do 
here ; but the queſtion 1s, whether the ſame words in any caſe be- 
fore one court of juſtice, ought not to have the ſame conſtruction in 
every court. 5 

It has been inſiſted, this is a conſtraint not at all contrary to the rules 
in law and equity. 

The parental authority, when confined to it's juſt bounds, I will 
readily allow, but no body will ſay, the father in England has the 
power of life and death, or that he can impriſon, or deprive his el- 
deft ſon of his eſtate by right of heirſhip and inheritance: It will 
not be denied, but that there is a time, when a child may be as fit 
to govern himſelf, as the parent can be to adviſe him. 

It is ſaid, that the law has given the parent who is the natural 
guardian, the power of appointing another guardian, and arguments 
have been drawn too from the cuſtom of London, which I allow has 
been ſupported upon wile reaſons, but they are not applicable here, 
becauſe at twenty-one the cuſtom ceaſes, and here they cannot mar- 
ry at thirty, forty, &c. or at any age without the conſent of the mo- 
ther; in the other inſtance, the law does not extend their view be- 
yond the age of twenty-one; but the parent here has carried his 
power ſo far, as to controul his children even after they come to 
years of diſcretion : What is this? but reſtrainzng a perſon who is of 
an age equally capable of judging as his own, and is like an at- 
tempt to ſettle an eſtate 2 perpetuum, after deſtroying the end, by 
the very means themſelves, and generally goes much fooner out of 
tne family, than otherwiſe it might have done. 

It is objected, that the court in deviſes in terrorem have proceeded 
only in purſuance of the eccleſiaſtical court, that the two courts who 
have a concurrent juriſdiction, may not claſh, but it will not hold 
if this court ſhould conſtrue it a condition that is binding, tho' there 
is no deviſe. over. 
The learned doctors allow, though there is a limitation over, yet 
it is void in the Civil law, except in one caſe, a limitation to pious 
uſes, becauſe there the intereſt of charity is preferable to the intereſt 
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of children; this ſhews that the reaſon of this court is founded dif. 
ferently from the Civil law, for here it goes upon the general policy 
of the kingdom. A oy 
Mr. Fazakerley ſaid, there was no inſtance of any caſe of this na- 
ture in the eccleſiaſtical court. I am very glad no inſtance can be 
produced there, for then the conſequence is, this court has nothing 
to borrow from the proceedings in the ecclefiaſtical court. 
Though the money is directed to be raiſed out of the land, yet 
it is to be conſidered only as money, but it has been inſiſted by Mr. 
Fazakerly, it muſt firſt veſt, before it can be confidered as money, 
but notwithſtanding it is not, as they ſay, veſted, yet it does not follow, 
that it ſhould not till then participate of money, and veſting or not 
veſting makes no difference ; nor can it be raiſed in any other court, 
for it is truſt money, and properly the creature of this court, and it 
has been held here more than once, that the conſtruction of truſts 
ought to be favoured in the ſame manner as the conſtruction of 
wills. | 8 
The caſe of King v. Withers, in Lord Talbot's time, was upon an 


(2) Caſes in appeal to the houſe of Lords affirmed (a); there what is called on 


Chan. in Lord 


Talbot's time 
117. 


(4) Eq. Ca. 
Abr. 112. 


the other fide a general rule, ſeems to be broke through, for it is deter- 
mined, that money to be raiſed out of land, ſhall not ſink for the 
benefit of the heir, where marriage, the end of the portion was an- 
ſwered, though the whole of the condition for raiſing it, was not 
complied with. | wr For 
The caſes cited of a deviſe over, are not applicable here, becauſe 
in the preſent inſtance there is no legal proper deviſe over. 
Needbam and Sir H. Vernon, reſolved in Lord Nottingham's time, 
is in point for us, and though the book itſelf is of no authority, yet 
the manuſcript under his hand, not differing from the printed caſe 
in any eſſential point, will ſurely have it's weight. Afton v. Alon, 
2 Vern. 452. of the ſame kind, and ſecurity given for performing 
the condition, becauſe there was a deviſe over. N 
Lord Harcourt ſaying in King v. Withers (C), that a portion to be 
raiſed out of land, is to be conſidered as land, can have no weight, 
for there is a great difference to be made between the mere ſaying of 
a judge, and a dictum upon which the judge gave his judgment, but 
in that very caſe the determination was contrary to the diclum; for 
the portion was decreed to be raiſed, and conſequently a dictum not 


neceſſary to the judgment, and of no authority. 


It has been inſiſted on the other fide, there is a deviſe over. 

Can it be ſaid, this is a giving over, where it would have fallen 
of courſe into the inheritance, if this had not been ſaid, a man de- 
viſes an eſtate to his heir, he does nothing by it, for it would deſcend 
to him without it. e 

The rule of conſidering conditions in reſtriction of marriage, as in 
terrorem, is a rule of this court only, and founded upon the policy 
of the land, and not in conformity to the reaſoning of any other 
court, f 2 
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As to the portions under the will, it is faid, if they are not inti- 
tled to the original portions, they are not intitled to the augmentation. 
It does not follow, becauſe the teſtator calls it an augmertaticn, 
that they ſhall not have this portion, in the ſame manner as portions 
have been decreed in other wills: Suppoſe the very words of the 
{ſettlement had been inſerted in the will, yet it ſhall have a different 
conſtruction where it is applied to the landed eſtate, and where to 
the perſonal ; and therefore whatever may be your Lordſhip's opi- 


nion as to the ſettlement, you will not determine on the will by the 
ſame way of reaſoning. 


# # 


It has been infiſted by doctor Andrews, that theſe words are intended 


as deſcriptive, and that no perſons can take, but who bring themſelves 
under this deſcription. | | 
Is not ſaying daughter in the precedent words, as deſcriptive as if 
he ſaid, my daughters Mary, Ann, &c. | 

It is ſaid, that this is given over, and to the remainder man of the 
eſtate, but the words are, In caſe any of my ſaid daughters ſhould hap- 
pen to die before the ſaid portion was da that the eſate ſhould be 
exonerated thereof : This is not giving it over, but makes it a nullity, 
for it ceaſes, if the contingency of marrying fails, and nothing is to 
be raiſed, V | 
Can it be ſuppoſed that a child will always continue an infant, that 
they will never arrive at years of diſcretion, never capable of judging 
for themſelves, ſhall they be thought fit to preſide in the great aſſem- 
bly of the nation, be placed at the head & armies, nay even preſide 
in this court, and yet incapable of judging, where marriage is con- 
cerned, 


95 Doctor Straban's reply. 


. How far the Civil law ſhould have weight, is in the breaſt of the 
perſon preſiding here, but it 1s certain the Civil law is interwoven in 
the original inſtitution of this court; what I inſiſt upon is, that being 
tied up to marry with the conſent of another, was by that law conſi- 
dered as a total prohibition, and held to be null and void. 

It has been objected, notwithſtanding the general rule, that ſome 
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reſtrictions were allowed upon marriage, with regard to point of time, 


or reſtriction to particular perſons ; but this is no argument that a to- 
tal prohibition is allowed, for they are ſtill admitted to marry, ob- 
ſerving. the direction of time, or direction of perſons : The principal 


alteration that I know of, was reſtraining a woman from a ſecond 


marriage, and this was relaxing the general law, for the intereſt and 
_ preſervation of the children of the firſt marriage, in the Julia Mar- 
cella, but the emperor Juſtinian repealed and aboliſhed the Juli 


. Marcella, and made ſuch condition, whether in reftraint of widows, 


* . 


or in reſtraint of others, abſolutely void. 


Dig. lib. 33. tit. 4. De Dote Prelegata, lex 14. is very far from. 


coming up to the preſent caſe, there the teſtator had two daughters and 
a ſon, the eldeſt. of which married in his life-time, and taking notice 
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: of his youngeſt daughter in his codicil, he ſays, Filiam meam' Criſpi. 
nam, quam vellem trad: nuptui curcungue amici mei & cognatt app 
babunt, providebit tradi Pallianus ſciens mentem meam, in aqualibus 
portiombus, in quibus & ſororem ejus trudidi; this amounts at moſt 
to a wiſh that ſhe would marry with the approbation of his friends 
and relations, but not that if ſhe married without it, ſhe would for- 
feit her portion. * r 971 
It has been ſaid, that the father had a very great power, and that 
he might delegate it to others. 18010 
I allow it to be very great, though it was very much abridged, 
but whatever power he might have in his life, I apprehend, even in 
the Civil law, he could not delegate it after his death: With re- 
ſpect to paternal authority in the point of guardianſhip; he could 
not appoint a tutor to his child, beyond the age of 14, and after that 
age, the Roman law thought the child of ſufficient maturity in judg- 
ment, to chuſe for himſelf. In the preſent caſe they muſt be con- 
tinually under guardianſhip, under their mother, while. ſhe lives, and 
under others after her death : I admit according to the paſſage cited 
out of Grotius, the children ought to be under the obedience of 
their parents, and in point of marriage too, ſo far as to take the di- 
rection of their parents, but not under ſuch a ſervile obedience; us 
to refrain from marrying at all, if the parent ſhould adviſe it. 
There are no printed reports of caſes with us, but there have, and 
muſt have been caſes of this kind, but what is the conſequence if 
there has been no caſe at all of this nature determined, then it muſt 
be adjudged according to the ſtandard rule before this caſe. 
After the counſel had finiſhed, the court declared they would 
take time to conſider before they delivered their opinion; and the 
cauſe, by order of Lord Chancellor, ſtood in the paper for judgment 
the 5th of June 1738. } 
Mr. Juſtice , who. en: that day delivered his opinion firſt, 
after ſtating the caſe t ſupra, faid, he thought it very clear, that it 
was the intention of Sir Aſton, that his daughters ſhould not 
have their original portions; if they married without ſuch conſent. as 
preſcribed, and this intent appears upon every clauſe of the decd. 
It is agreed, that the portions were not payable till marriage, and 
there is no direction in the deed that they ſhall be payable at marriage 
uy; but expreſly on marriage unt conſent. . 25 
„ — Ol is a known rule, that where any act is previous to any eſtate or 
to any eſtate truſt, and that act confiſts of ſeveral particulars, every particular muſt 
or truſt, and be performed before the eſtate or truſt can veſt or take effect, and 
— — to this e there are many caſes, but it may be ſufficient ta cite 
lars, every one only, and that is Sir Czſar Mod v. The duke of Southampton, 
particular Svower's Parliament Caſes 83, 87. which comes up to this point as 
formed. to the performance of both parts. PD me AWE ED 
But he objeftion which has been moſt relied. on at the bar, was, 
that in the Civil law, theſe reſtrictions are looked upon as unlawful, 
and that the doctrine of the Civil law has been adopted into. this 
court: I think ſome regard is to be had to the Civil law, and r 
2 | Selaen 
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Selen lays down in his diſſertation upon Feta, lib. 3. ch. 5. ſeems 

to direct how far it ſhall be admitted. ah Hind: 

It will therefore be proper to take ſome notice of the ground of 

this maxim in the Civil law, h conditions of marriage with con- 

ſent, annexed to legacies, are void conditions. 

It was the rule of that /aw, that no body ſhould deviſe their 
eſtate without leaving ſomething to the heir; ſo alſo, by the ftatate 
of the 32 H. 8. there is a particular ſaving of one third part not de- 
viſable: The proviſion of the lex Falcidia was, ita detur legatum, 
ne minus, quam partem quartart hereditatis eo teſtament heredes capi- 
anti And it was, called /egitima portio: This Taw was endeavoured 
to be evaded two ways, firſt, upon leaving the whole to the heir 
upon condition of marrying with the conſent of fuch perſon, who it 
was known would never conſent : Secondly, Where the parties were 
in the power of the teſtator, by forcing them to marry ſuch perſons 
only, as they could not marry with honeſty- and credit, ſo that this 
was looked upon as an evafion of the law ; but the law always was, 
that where the condition was not a total reſtraint, as where a particu- 
lar perſon only is excepted, ben the condition was good. 

But as it has been inſiſted, that ghis court has adopted this rule, 

I ſhall mention the caſes on that head. 

I take it to be now ſettled, that if a pecuniary legacy is given on It is now fully 
condition of marriage with conſent, and there is no deviſe over, that — = 
ſuch condition is void, Bellafis v. Ermine (a). Fleming v. Walgrave gaey is — 
and Garret v. Pritty (0). But none of theſe caſes come up to the on condition 
preſent, which is the caſe of a portion charged on land. Ning v. 0 marie 
Withers (c) was alſo cited, but there the teſtator appointed two pe- and there is 
riods of time to intitle the daughter to her portion; marriage, or the godeviſegver. 


, 2 [1 . fi h nditi 
age of 21, and as ſhe had attained that age, It became a veſted In- 1 25 
b . K (a) 1 Ch. Caſ. 


(5) 2 Vern. 293. () Eq. Caſ. Abr. 112. 


So where the condition has been performed to a reaſonable intent, Where a — 
the court bas diſpenſed with the want of circumſtances, as where che r oumed 4 


major part of the truſtees conſent, or where the truſtees give an im- a reaſonable 
plied; not an expreſs conſent; ſo where the father has made the mar- intent, he 
Triage himſelf. The caſe in Moore 857 (d) ſeems to have been de- gence with 
termined in the ecclefiaſtical court, neither does it appear there was che want of 
any deviſe over: The chief reaſon on which the court went in 9 
determination of Fleming v. Walgrave, 1 Chan. Caf. 58. ſeems to be major part of 
that'a diſtinction was taken (as is ſaid in 2 Fern. 573. Creagh v. Nil- 1 
ſon, ) between a condition that ſhe ſhall not marry without conſent, — 
and a condition that ſhe ſhall not marry againſt conſent, or contrary give an im- 
to their liking : The cafe of Needham v. Vernon in Lord Nottingham's 3 _ 
time (e), ſeems to have been determined by conſent, and though fone. 

it was ſaid in that caſe,” that all conditions in geſtraint of marriage (4) Grey v. 
are void by the Civil law, and that this court only conſiders them 6726 Caf 


termination 


in terrorim, yet this. is rather taken pro confeſſes, than any expreſs rn. 
üs DAS. nl : o 
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' termination on that point: That they are not ſo. by the Common 
(% 1 Mod. law, is evident from the caſe of Fry v. Porter (a). The reaſon the 
5 „ia Court went upon in Semphill v. Bailey (6) was, that the condition 
8 9 was looked upon as a looſe, inconſiderate expreſſion, and intended 0 
be by way of caution only, for there was no deviſe over. 
Pecuniary le- None of theſe caſes however come up to the preſent ; peruniary 
PERO. legacies being ſueable for in the ſpiritual court, is the reaſon; hy 
the ſpiritual that law in ſome reſpects governs as to them. But it is undoubtedly 
_ 4 true, that this court has not univerſally followed the maxim of the 
3 <A Civil law, even upon this point, for it has been always agreed, that 
verys as to Where there is a deviſe over, it ſhall take effect. It is ſaid in this 
—— ſome caſe, there is no particular deviſe over to any particular perſon, but! 
tt⸗hinz it is equally ſtrong, for it is declared the eſtate ſhall be exone- 
rated, or if the money be raiſed, ſhall be paid to the perſon who is 
intitled to the reverſion. 1 13-3 Tf 
Where an e. It is a known maxim, that where the eſtate is to ariſe upon a con- 
ſtate is to ariſe dition precedent, it cannot veſt till that condition is performed, and 
on a condition 


precedent, it this has been ſo ſtrongly adhered to, that even where the condition 


connge vel ull is become impoſſible, no eſtate or intereſt ſhall grow thereon (c). 
that condition . A of 


is performed, (e) Co. Litt. 206. a. 


#4 4 ; 


Thouph the But it is ſaid, the Civil law has no ſuch diſtinction as that of con- 
| ro duch term ditions precedent, it is true they have no ſuch term, but they have 
as condition the thing in effect: Conditio (they ſay) ſuſpendit legatum, end ſaith 
2 vet Ulpian, Legata ſub conditione relifla non ftatim, ſed cum conditione ex- 
that law con- Titerit, deberi incipiunt; ideoque interim delegari non poterunt. Dig. 
ditio ſuſpendit lib. 3 5. tit. 1. De Condition. & Demonſtrat. lex 41. They diſtinguiſh 
legatum is the between three ſorts of legacies, — 1/, A pure legacy.—2dly, One pay- 

thing in effect. ga : P gacy 9 rs Pa 
able at a day future, but certain.—3dly, One payable on a condition 
that is uncertain in its event. As to the firſt, they ſay, Dies legatt ve- 
nit, As to the ſecond, Dies cedit, ſed non venit. As to the'third, 
Dies nec cedit nec ventt, And in the laſt caſe, if the legatee die be- 
fore the contingency happens, it ſhall not go to his executor. 

| Swinb. part 4. 12th & 13th ſed. | hes 

P L je e As to the legacics under the will, the caſe is more doubtful, for 
Horner, the there is no expreſs deviſe over at all, but to the perſon intitled to the re- 
A. Ee by cn of — fiduum : And it is ſaid in 2 Vern, 293. Garret v. Pritty, that the daugh- 
, . ter ſhall have the whole 3000 J. though ſhe married without conſent, 
„ © held tobea becauſe it is not deviſed over, but only to fall into the ſurplus: But 
_ "Ne; 2 7 the caſe of Ames v. Herner (d) is a later caſe, and it is there held, 

_ (4) . Cal that the deviſe of the ſurplus of the perſonal eſtate, is a deviſe over. 
me It would be a contradiction in this court to ſay, they are not in- 
titled to the firſt, and yet to the ſecond, which are to be paid toge- 
ther with, and at the time of the original portions, and are made 
ſubject to all the ſame conditions, limitations and proviſoes, and it 
would be likewiſe contradicting even the courſe of the Civil law, for 
by that, if a legacy is payable on a contingency, and the party dies 
before the contingency hvac it lapſes, ace A 13 
or 


„ A 
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Lord Chief Juſtice Willes: I am of opinion, if a ſtranger impoſe 
a condition, it is as ftrong as if a father had impoſed it, and the 
law is not founded on the conſideration of the perſon giving, but on 
the thing given, the rule is, Cujus eff dare jus et diſponere. 

Upon this caſe, two points have been very properly made. 

Firſt, If it was the intention of Sir Thomas Afton, that his daugh- 
ters ſhould have their portions, whether they married with conſent 
or not? 

Secondiy, If it was his intention that they ſhould not, then whe- 
ther this intent be agreeable to the rules of law and equity? 

As to the firſt, I think there can be no doubt, either upon the 
will or ſettlement. | 

As to the ſecond point, to begin with the will, the rule is, that vo- 
luntas teftatoris totum eſt, if not inconſiſtent with the rules of law 
and equity, and they ſhould be very plain indeed, ever to defeat the 
intention of the teſtator: We muſt agree with Dyer, (ſays Lord 
Chief Juſtice Treby,. 2 Vern, 337.) that men's wills by which they 
ſettle their eſtates, are the laws that private men are allowed to make, 
and they are not to be altered even by the King in his courts of 
law, or conſcience, | 

Let us now conſider the difference between a portion payable out 
of lands, and one pane out of perſonal eſtate, and the difference 
is, that if money be given to a man, payable when he comes of 
age, and he dies before the day of payment, it ſhall go to his exe- 
cutors; but if it be a portion to be raiſed out of lands, it ſhall fink 
into the eſtate, for the benefit of the heir. Paulet v. Pawlet, 


1 Vern. 204. and 2 Vent. 397. and Tournay v. Tournay, Prec. in 


Cb. 290. 


In the preſent caſe it muſt be taken to be either a condition pre- 
cedent, or a limitation of the time of payment; if the firſt, the caſe 


377 


of Bertie v. Falkland * is in point, and that of Fry v. Porter + goes * 3 Ch. Caf. 


6 ; 4 WWE Sur 129. 
farther, for there it was held that a condition ſubſequent cannot be + 3 Ch. Cal 


138, 


relieved againit without a compenſation, which a marriage without 

conſent cannot have. | 
If it be taken as a limitation of the time of payment, (and that ſeems 
the proper conſtruction) then even the civil law will not ſay they are 
now intitled, becauſe the time is not yet come. TJournay v. Teurnay, 
Parwlet v. Pawlet, are in point. The caſe of Salisbury v. Bennet, 
2 Fern. 223. is more properly the caſe of a perſonal eſtate, but has 
ſome ſimilitude to the preſent, as the ſurplus was to be laid out in 
land; but the court there went upon this foot, that there was a diſ- 
penſation by the father as to one part, and a conſent of the mother 
and truſtees as to the other part. In the caſe of Xing v. Withers there 
were two periods of time to intitle the daughter, and one of them had 

happened. | 

It is laid down as a rule that governs in deviſes of perſonal eſtates, 
that where there is no deviſe over, the condition is only in terror em ; 
but I rather take it this is laid down as a rule to conſtrue the teſtator's 
intention, but not that it is in all events a general rule, that ſuch con- 
5 D ditions 
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ditions ſhall be 7 terrorem only, unleſs there are words of limitation 
over, for the teſtator's intent may be known other ways. Paget v. 
* Ar the Rolls Haywocd, ' Nev. 1733. * does indeed contradict the opinion now de- 
pres, _ Je clared, for there it was held that a general deviſe of the refiduzm or 
[4 Jh a deviſe to the perſon intitled to the re/tdunm, were the ſame as if no 
+ Fq. Caf, deviſe over at all; but the caſe of Amos v. Horner + i is to the contrary: 
Abr. 112... There is indeed no decree found in the Regiſter, but it appears by the 
; 2 that a decree was made, but being againſt the plaintiff, 1 
oſe has never been drawn up. The author of the book however 
100 me, he had a note of the caſe from a wy able een who was 

preſent at the hearing. 


Lord Chief Juſtice Lee declared” himſelf of the ame opinion, and 
ſaid thete are three ſorts of conditions to be rejected. 

Firſt ſuch as are repugnänt. 

Secondly, Such as are impoſſible in their creation. 

Thirdly, Such as are mala in ſe. TY 

The particu- But this condition of marrying with conſent does not come vader 
et, moms rich any of theſe heads. And in Fry v. Porter, and 1 Roll. Abr, 418. it 
makes ita is admitted ſuch a condition is good 1 in reſpect of land; though where 
condition pre- a Compenſation can be made, it is true, there is but little difference 
2 9 between conditions precedent and ſubſequent ; yet where a condition 
in the dauga- is annexed to a portion in order to have a marriage with conſent, there 
ters till wat. is an equitable difference. In the caſe of a condition ſubſequent, the 
INS thing is veſted, and though in the nature of a penalty, yet the intent 
ſhould be clear and plain by an expreſs deviſe over to deveſt it; but in 
the caſe of a condition precedent, for which there can be no com- 
penſation, it would be giving an eſtate againſt the intent of the * 
to diſpenſe with the condition. Here are no words to veſt the 
tions in the daughters till a marriage with conſent, and I very mack 
govern my opinion in the preſent caſe by the particular penning of 
this deed, which has made this a condition precedent, and has, veſted 
nothing in the daughters till a marriage with conſent. 

The only true queſtion upon this caſe ſeems to be, Whether ſuch a 
condition as this can be annexed to a portion ? For if it can, then all 
thoſe caſes where the portion 1s to fink into the inheritance ace in 
pwr and that ſuch a condition may be annexed hath been e 

ewn. 

As to the queſtion upon the will, all that is material upon it is 

* « Ch. Caf. the conſideration of the caſes; Ballafi v. Ermine* was conſidered on 
22. a plea only, where the court does not uſe to conſider matters ſo tho- 
roughly, and there indeed the court looked upon it as a portion veſted. 
But the condition in the preſent caſe does not operate by way af de- 
feating the eſtate, but hindering its veſting. It appears by Allen v. 
* zVero.4;z. Aſton *, that even in the caſe of a condition ſubſequent, the length 
of time during which the reſtraint is to continue, is not a reaſon.to 
em. 293, relieve againſt a forfeiture, In the caſe of Garret v. Pritiy &, the 
portion was plamly a veſted portion, an ee prove comes in after- 


wards, and is to be conſidered as a conditi ubſequent. 
Upon 
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Upon the whole therefore I am of opinion that a condition to marry 4 condition to 
with conſent is a lawful one, and that it is annexed 20 theſe portions; 0 ger 
that it is a condition precedent, and that nothing can veſt in the plain- ful one, and 


tiffs till that condition is performed; and ſhall conclude with the ad- Þ*ingannexed 
1 to theſe por- 


vice of Puffendorf, that parents ought to uſe this power mercifully and tions, nothing 


cautiouſly. * can velt till 
that condition 


is performed. Pufend. B. 6. Ch. 2. p. 381. 


Lord Chancellor : 1 agree with my Lords the Judges in opinion, It is the eſta- 2: A Aue A, 
and do hold nothing is more fixed fince the cafe of Pazwlet v. Pawlet, 3 2 , if lar 
than that portions charged on lands will not veſt till the time of pay- of paw, y = en * 
ment comes, which in this caſe is not till a marriage with conſent, and Pawler, that 7. 2 = 
there is no rule in law or equity that can excuſe the want of ſuch con- N Hh ho Zi he 
ſent ; that there is no ſuch rule where they are given over, has been do not v«# till 
clearly proved, and the ordering that the eſtate ſhall be exonerated, che time of 
I think is equo' to a deviſe over. But admitting there is no deviſe bone. The 
over, then the queſtion will be, Whether this condition is in terrorem rulethatacon- 


only? And I own I do not know that this rule obtains fo generally as dition to mar- 


* o * h * 

has been laid down ; I have underſtood it only of legacies, and not of 3 ri 4 
portions, and of this ſort was the caſe cited in Moor 8 57. 2 only, 

ere NO de- 


viſe over, muſt be underſtood of /e-gacies only, and not of portions, 


Theſe portions ariſe out of lands, and have nothing teſtamentary in Portions * 
them, ſo are not ſubject to the juriſdiction of the eccleſiaſtical court, iand ſotjeg to 
nor to be governed by the rules of the civil law, but are ſubject only ihe rules of the 
to the rules of the common law. _ — 

An eſtate may be limited to a woman dum ſola & innupta furrit, and If the daugh- I .lt. 
this is mentioned by Swinbourn himſelf, If an infant under the ward- modes 4 DD 
ſhip of the court marries without the conſent of the court, it is the . marry a- 
common practice to commit thoſe that are concerned in it. The ou 0 —4 
cuſtom of London goes further, for if the daughter of a freeman mar- her orphansge 
ries in his life-time againſt his conſent, unleſs her father be reconciled ſhare. 
to her before his death, ſhe ſhall not have her orphanage part“. And + 7,4, v. 
this is more to the purpoſe here, becauſe this cuſtom is generally Hai. 
thought to have been taken up from the writ de rationabili parte bo- . 
wrum, from whence an argument was drawn at the bar in favour of 
the plaintiffs in this caſe. 

It Sir Themas Aſton had expreſly limited the term to his daughters 
on their marrying with conſent, the term could never ariſe till they 
were fo married, as is evident from the caſe of Hy v. Porter; and 
why has he not the fame power over the truſt of this term, as over 
the term itſelf ? | 

Another material difference between portions out of lands and per- If the party 


ſonal legacies, is, that in the firſt caſe, if the party dies before they gen Le. 


portion be- 


berome payable, they ſhall not be raifed ; in the latter, the legacy comes pay- 

EY | Ee able, iſ out © 
land, it mall not be raiſed ; but if a perſonal legacy, and legatee dies before the time of payment, it ſhall 
go io the executor, | | 


aa | ſhall 


4 
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opinion that the ſubject matter of the inquiry is already admitted, by 


Conditions and Limitations, 
ſhall go to the executor, and the ground of this diſtinction is, that the 
court for uniformity follows the eccleſiaſtical courts in the one caſe, 
and the common law in the other, There was another reaſon given 
for this diſtinction, that it is in favour of the heir, but that can be 
no reaſon at all, becauſe in a court of juftice there ought to be no 
favour ſhewn to one more than to another, 

As to the precedents that have been cited for the plaintiffs, they all 
of them depend upon the particular penning, or ſome other evidence 
ariſing upon the facts, and have not been determined upon general 
rules. Fleming v. Walgrave ſeems to be a ſettlement of a leaſehold 
eſtate, which, if ſo, was a mere perſonalty. Needbam and Vernon 
ſeems rather an award between the parties, than a decree in an adver- 
fary ſuit; for in a manuſcript I have ſeen of Lord Nottingbam's, To 
avoid queſtions (ſays he) I decreed the portions to be paid, upon 
* the giving ſecurity by recognizance not to break the conditions.“ 
As to the reaſoning in that caſe, I lay no great ſtreſs upon it, as it 
goes on a ſuppoſition that the portions were veſted ; and the cafe of 
Alen v. Afton goes on the ſame foundation. 

It mutt be admitted on the other fide, that no caſe, exactly in point, 
1s cited for the defendants, the meaning of which may probably. be, 
that the general doctrine has always been, that in cafe of portions 
ariſing out of land, this court can give no relief, nor can take away, or 
ſet aſide ſuch conditions as are annexed; and in the caſe of Pale v. 
Panlet it was ſo determined. 5 

As to the additional legacies under the will, they will fall under 
the rule of perſonal legacies, unleſs ſomething is done by the teſta- 
tor that will prevent it; and zhrs is done by annexing to them the 
ſame condition that governs the deed. | 

The teſtator mentions the legacies as an augmentation of their por- 
tions under the deed, which :ews they are to attend the original por- 
tions; for how can they be intitled to an augmentation, if not to the 
thing augmented. 

As to what has been ſaid, that lady Afton being reſiduary legatee 
under the will, is the perſon that will take benefit by refuſing her 
conſent ; I ſhall be glad to have the opinions of the judges, whether 
it may be proper to ſend this matter back to an inquiry into the rea- 
ſonableneſs of that refuſal: For my own part I am extremely doubt- 
ful, whether I can now direct ſuch an inquiry, as the cauſe ſtands 
before me. Lady A/ton has by her anſwer given an account of the 
reaſons of her refuſal, and this anſwer not being replied to, was at 
the hearing read as proof, and therefore I think, I muſt take it, that 
ſhe uſed all the caution in her power. 

Some wnreaſonable behaviour on her part ſhould have been pro- 
ved in the cauſe, or ſoine ſpecial caſe have been made in the bill, 
and unleſs that had been done, I do not fee how I can direct ſuch 
inquiry, and if no a rg appears in her, this court cannot take 
ſrom her the truſt repoſed in her. 

Upon hearing Lady Alon's anſwer read, the three Judges were of 


the 


10 0@£ * ” » 7 . 9 + I EF -4 | 
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the plaintiff's not replying to the defendant's anſwer; and thereſore 
an inquiry now could be of no effect, and alſo that Lady Aſton's diſ- 

ſenting ſhould have been made a matter of original complaint. The 
Lord Chancellor being of the fame opinion, he decreed that the order 
of the Maſter of the Rolls ſhould be diſcharged, but that the annui 
ties ſhould be paid. e * BY 


Movember the 26th 1739. At the Rolls. 


%% ic orty AFATONE Be HO;"" e 
"pb MIND e 
PH ILI PPA Downs deviſed (inter alia) as follows, © I give Caſe 153 . ot ca 

. © and bequeath unto Jae Garbut, daughter of Thomas Garbut, L. G. deviſes . ny egy 


*« the ſum of 2004. provided ſhe marries with the conſent and approba- 3 4 — 
« ian of ber ſaid father and mother, or the ſurvivor of them,” and T. &. 200. 5+ 22 


made defendant Hilton executor in truſt for infants, who were the 2 ee 1 
92 293 9 a Jen 
7 eſiduary legatees. the conſent of 
4 ber father and 
mot ber, or the ſurvivor of them, 


Jane Garbut before marriage, and during the lives of her father and 7. C. before 
mother, brought her bill againſt the defendant as executor to have "ora, ag 

this legacy paid, alleging it was a veſted intereſt, and the proviſo of lives of her fa- 

conſent only in terrorem, there being no deviſe of this legacy over, if = 8 

ſhe ſhould marry otherwiſe. The father and mother were made de- her bill opanſt 

fendants to the bill, who conſented the daughter ſhould have the le- theexecutor to r = 5725 — 


5 have this „% I r — 
gacy paid to her. N . . 
| . their anſ ; father and ; 
mother b ir anſwers conſenting. Marriage here a condition precedent, plaintiffs therefore too early, and « -** 7 
bill diſcaſled. | 08 | ge Precegent, pil Y 4: / 


The Maſter of the Rolls : This is the firſt bill of the ſort that I ever 2244 
heard of, for à legacy given on marriage before any marriage bad. It 
is not to be conſidered as.a condition merely to create a forfeiture, if 
ſhe ſhould marry without conſent, but is double; fir/?, appointing the 
time when the legacy ſhall be due, and ſecondly, ſome circumſtances 
to be obſerved; and tho' the court may in particular caſes diſpenſe with 
the circumſtances, yet it mult keep to the firſt, the appointment of the 
time. 2 

If the words had ſtopped at provided ſbe marries, it would not have 

veſted till then; and adding the circumſtance of conſent cannot vitiate 
the whole condition. Every caſe cited eſtabliſhes this general doc- 
trine, and marriage was actually had in all of them; the preſent a 
limitation of time annexed to the ſubſtance of the legacy, and a con- 
dition precedent to the veſting, which time is not come: And conlc- 
quently the plaintiff's application is too ſoon. 4 

Hig Honour therefore diſmiſſed the bill. 


5 E N (C) Who 
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(0) who are to take advantage of a condition, | 
02 will be pzejudtced by it. 


July the 2d 1739. 


Wieg v. Nigg. 
Caſe 174. 

E. Ir. deviſe: LD ARD Vigg, by will dated the 8th of November 1710. de- 
— — viſed the lands named in the pleadings, To his ſecond ſon Tho- 
— con. © mas, upon condition that the ſaid Thomas, or his heirs, ſhall pay and 
dition that © ſatisfy to his fix grandchildren (the children of the ſaid Thomas) the 
hoy — « ſum of gol. to be equally divided among them ; and in default of pay- 


to his grand- ©© ment of all or part, there was a clauſe of entry and aiftreſs.” 
children, (the | i 


children of the ſaid Thomas) gol. to be equally divided among them, and on default of payment, a clauſe of 
entry and difireſs. Thomas died in the teſtator's life-time; the ſon of the eldeſt ſon of the teſtator entered on the 
lands as heir at law, and fold them. The legacy to the children of Themas, the teſtaror's ſecond ſon, is a 


continuing charge on the lands in the hands of the purchaſer, and they are intitled to be ſatisfied for the ſame 
with intereſt, 


Thomas the deviſee died in the life of the teſtator ; the ſon of the 
eldeſt ſon of the teſtator entered on the lands as heir at law, and ſold 
the lands to a purchaſer for a valuable conſideration. 

The queſtion was, Whether this is a continuing charge on the 
lands in the hands of the purchaſer? 

Mr. Brown and Mr. Noel, who were counſel for the defendant, the 
heir at law of the teſtator, inſiſted, that this was only a perſonal condi- 
tion on Thomas, the deviſee and his heirs, there being no words in the 
will to give a legacy to his children, otherwiſe than depending on ſuch 
perſonal condition, and that where a perſon claims under a will, but 
claims nothing except under ax eſtate given by that will to another 
perſon, if ſuch eſtate did never ariſe, (as here it never did) nothing 
intended to be annexed to it can ſurvive, that this was an eſtate given 
upon expreſs terms of condition, and not within the rules of being 
conſtrued a conditional limitation, as not being to be performed by 
him who could receive a benefit from the non-performance, and that 
as it is not limited over, it ought to be conſtrued ſtrictly, as being to 
difinherit an heir at law, and that the beneficial intereſt cannot be 
ſeparated from the condition, but they muſt both ſtand and fall to- 
gether ; and relied principally on the caſe in Dyer's Reports 348, * a 
be. of 4 


8 


"hh. ” 


A man having no iſſue, deviſes certain tenements in London to two of his friends 
in fee, to hold in common, upon condition that they and their - heirs ſhould pay an 
annual rent of 7/. 6s. Sd. out of the ſaid tenements, at four quarter days, to the wiſe 
of the deviſor during her life, and that if the rent ſhould be in arrear by the ſpace of ſix 
weeks after any of the days of payment, (and lawfully demanded) that it ſhall be law- 
tul for his wife to diſtrain upon the tenements. The rent is in arrear, and no demand 


made upon the tenements by the wiſe ; and for that cauſe the heir of the deviſor 2 
tre 
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Lord Chancellor: I think the plaintiffs have a ſtrong caſe both for 
their legacies and intereſt : There are three queſtions, + | 

| Firſt, If the plaintiffs have any continuing charge on the lands. 

Secondly, If they are proper to come into this court. 

Thirdly, If there is ſufficient notice to affe the purchaſer. 

The two firſt depend on the will, and a great deal ariſes from the 
nature of the diſpoſition in favour of the plaintiffs. It manifeſtly ap- 

rs that the teſtator intended not only to make a proviſion for 
Thomas and his heirs, but alſo to make a proviſion for the fix chil- 
dren who were then in being ; and it would be very unfortunate, if 
not only Thomas's heirs ſhould loſe the benefit intended, but the fix 
children alſo loſe their ſmall proviſion by the act of God; and this is 
ſuch a conſtruction as the court never will make but when neceſlitated 
to do it. But on the contrary the preſent is a caſe ſo circumſtanced, 
as will induce a court of law, as well as equity, to make as ſtrong 
a conſtruction as poſſible to ſupport ſuch a charge. 

The defendants inſiſt that this is only a condition annexed to the 
eſtate of Thomas, and his eſtate not taking effect, is void. 

But this is not a mere condition, but a conditional limitation, there 7. deviſes 
being an expreſs limitation over to the legatees in caſe of non-payment, lands to B. on 
who were to enter and hold in the nature of tenants by elegit ; and Cd fen i 
there are many nice diſtinctions on theſe conditions ariſing by wills. money, and 
A. deviſes lands to B. on condition to pay C. a ſum of money, and no 2 1 
clauſe of entry; this is no charge on the eſtate to give the legatee of = Aro 
the money a lien on the lands, but the heir at law ſhall enter and take bas no lien on 
advantage of the breach of the condition, and yet in this court he ſhall = 2 
be conſidered only as a truſtee for the legatee. teſtator ſhall 

But then the queſtion will be, As Thomas died in the teſtator's life - enter for a 


time, and the eſtate deſcended to the heir at law, if the charges con- — a 


tinue on the lands ? yet in this 
I think it is the ſame thing; whoever entred, it was to be only till court 15 but a 
& truſtee for the 


payment of the legacy, and the heir at law might in this court re- legatee. 
deem them ; but the court will not put the legatees to ſuch a circuity, 
but permit them to bring a bill to have the lands fold and the money 
raiſed, 
This has been compared to a defective ſurrender of a copyhold pur- A man by will 


ſuant to a will; but here it is different, for there the will is void, but may 8 
| | equitable as 
well as a legal charge on his eſtate, and this court will maintain it againſt 5h e heir at law. 


* 


tred, and the queſtion upon a ſpecial verdict in ejectment was, if his entry was law- 
ful, or whether the penalty of the expreſs condition annexed to the eſtate of the de- 
viſees be qualified, and altogether deſtroyed by the penalty of the diſtreſs, and by that 
means a limitation of payment of the rent to the wife, and the heir to take no advan- 
tage of the breach of the condition: The majority of the judges clearly of opinion that 
the entry of the heir was lawful, and that both the penalties, (that is to ſay) the con- 
dition and re-entry, and the diſtreſs given to the wife for non-payment, are good re- 
medies and fureties for the firm payment of the rent to the wife, according to the iu- 
tent of her huſband, 


2 {ure 


— —— —— — — — — 


384 Conditions and Limitations. 
ſure a man may, by will, make an equitable as well as a legal charge 
on his eſtate, and this court will maintain it 3 the heir at law, 
and therefore the children are intitled. 
As to the ſecond queſtion, Whether the remedy is proper in this court ? 
exculty; - inne 
Though a As to the third * Of n notice 2 the a; it (my he 
purchaſer dd had notice; for though he had no notice before he paid his money, 


know of 
an hd yet he had notice before the execution of the conveyance, and it is 


— all but one tranſation. 74 2011 
——_ yet as I do therefore declare that the plaintiff are intitle to the ſum of 


be knew it be · 45 J. being one moiety of the ſum of gol. charged by the teſtator's 
CT will on his eſtate, with intereſt for the ſame, to be raiſed out of the 
it affects him, eſtate and decree. Let an account be taken of what is due to the 
avith notice. plaintiffs for the 45/. with intereſt, for their reſpective ſhares from the 
time the plaintiffs Anne, Sarah, and Edward Wigg, attained their 
ages of 213 and in caſe the defendants ſhall not pay unto the' plaſn- 

tiffs what ſhall be ſo found due, then I dire& the eſtate, or a ſuffi- 

cient part thereof to be ſold, and out of the money ariſing by ſuch 

ſale, the plaintiffs to be paid what the Maſter ſhall certify to be due, 

and the reſidue of the money ariſing by ſuch ſale to be paid to the 
purchaſer; but this without prejudice to any remedy he may have 

againſt the defendant the heir at law to be indemnified under the 


covenant in the purchaſe deed. 


F 
Contract. 
Vide title, Catching Bargain. 


. 
1 
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(A) In what caſes a defective ſurrender, 02 
the want ok it, will be ſupplied in equity. 


July the 12th 1737. 


Smith v. Baker, x 1.595 e, ee, . 39. 
| 10 * A. en e e £ 


HE cuſtom in the manor of that whoever purchaſes Caſe 175, 


in it, the eſtate ſhall go in ſucceſſion; the huſband of the 2 


plaintiff purchaſed for his own, and two lives; and by his will, after eſtate for his 
giving ſome few legacies, he in general words deviſes all his effate, 7%" and two 
real and perſonal, in poſſeſſion or reverſions, to his wife. COT 
It was inſiſted for the plaintiff, that by theſe general words ſhe is where the cuſ- 
intitled to this copyhold eſtate, and that the court will ſupply the wbt that 
want of a ſurrender, and notwithſtanding the cuſtom of this manor, chaſes — . 
as the purchaſer paid the whole purchaſe money, the other two per- _ ſhall go 
ſons are to be conſidered as merely nominal, and that here is an im- ww gs 
plied truſt for himſelf, though he purchaſed, knowing of the cuſtom will deviſes all 


of this manor, and therefore had a right to deviſe it. Clarke v. Dan- 1 
vert, 1 Ch. Caſ. 210. relied on as a caſe in point for the plaintiff. 0 hi wife. 
Mr. Fazakerley for the defendants argued, that the ſucceſſors ac- 


cording to the cuſtom of the manor, are to be regarded as heredes 


Fadi, and that there are many inſtances where they are favoured in 


a court of equity, and an eſtate ſhall not be taken away from them 
by implication, where they are not provided for ſome other way; 
that it can never be imagined the teſtator, by putting reverſions in 
the plural number, had an intention by that one ſingle letter S. to 
paſs his copyhold, however literally the gentlemen on the other ſide 
may extend it to carry the copyhold. | | 
Lord Chancellor: The huſband of the plaintiff having purchaſed Though the 
this eſtate, though his legal intereſt be not according to the cuſtom 8 
of the manor, yet he has an equitable intereſt from being the ſole to the cuſtom 
purchaſcr, and it may be brought near the caſe of a purchaſe at law, Ew 2. 
of an eſtate, deſcendible to the heirs, in the name of a third perſon, fquiableine- 
yet it ſhall deſcend notwithſtanding, for it ſhall be conſtrued as rei rombeing 
a truſt for the purchaſer, he having advanced the money. | —— | 
The next queſtion is, Whether, ſuppoſing there was not a gene- ſhall be con- 
ral reſulting truſt, yet as the purchaſer has made a will, and deviſed 23 . 
this eſtate, a court of equity will ſupply a ſurrender. 67 va 
| vanced the 
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The firſt con ſaderation, Whether theſe lands are e = the 
will, ITS | 
I think they plainly we.” - IE 

Where a mn Where a man deviſes all his real 154 has eſtate in poſſeſlion 


deviſes all hi 
i ang and reverſion, to a wife or child; and has no other real eſtate but 


perſonal to a a the copyhold, it will paſs dy the general words; but this deptinds 
— . TS the circumſtances of the caſe. | 
other real There are words at the outſet of the will which have not- ws 15. 
date bat the ken notice of, As to all my temporal ate, which it has Peaſe God 
copybold, it Almighty to ble 5, T 4 s follows. | 
ſhall. paſs by mig J to ſs me nt 1ſpoſe of 1 

thoſe general Here is a plain intention to diſpoſe of his whole eſtate, 0 the 
words... , ſubſequent words are general enough to carry it, his leaſehold eſtate 
. n years can never ſatisfy the word real in the will, for it is called 
a chattel real only, as it is derived out of the real eſtate. MIoAt 
_ CAGES The next conſideration, Whether ſhe 1s nn to have the want 
5 Ae 30 161 
bene 
e s to the objection, that ſhe is not a wife unprov of, it has 


. 44 rag not appeared to me there is any ſettlement ; but even allowing ſhe 


. , wif, te has another proviſion, yet the huſband might not think it ſufficicht, 
, 47. court will and therefore I do not look upon this caſe to be out of the comtmen 
| ſupply the 

wk fs UC where the court will ſupply the ne, 11 he devifes"the 


even though ' | | | 0 10 t. 


he ba» proviion e auen > fe Foctatyent 


The role that” M*. has likewiſe been objected, that the court will not pp 17 7 1 


— NR ſurrender againſt an heir; Gab this rule muſt be applied olety: to an 


ſurrender heir in blood, and not to a hzres factus, for the defendant here is 


_— * merely nominal, and not even the leaſt relation, but barely of the- 


applied ſolely ſame 1 name: Therefore I muſt decree for the FO 


to an heir in 


3 


6% 22 OT 
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Jactus: © © 
Taylor v. Taylor. ; 
18 A 


Caſe 176. X Father py urchaſed copyhold lands in his ſon's name, 5 ſon 
A father pur. being then 18 years of age, the father continued in poſſeſ- 
2 in ſion till is death. 

— his fon The queſtion was, Whether this ſhould be confidered as. an ad 


being * 18 vancement for the ſon, or a truſt for the father, 
| years of age, 
| the father continued in poſſeſſon till his death: This ſhall be conſidered as an advancement for the fon, and 
Pete mrs Hy not & truſt for the father. 


Vier we © 
{wn by "8. 


f 2 ty N Lord (bancellur: I am of opinion it ſhould be need as 'an 
br fy me dence, though: advancement for the ſon, and found my opinion greatly on the caſe 


6000 : 
— againſt the legal operation of s will, or an So: vol, * * hs hh prick 


Mom 


N11 
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os 


was in n law aud equity too. 
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of, Mummna v. Mamma, 2 Vern, 19 f. and though two. receipts 
are produced under the ſon's hand, for the uſe of the father, I think 
that will not alter the caſe, for the ſon: being then under age, could 
ire no other receipt in diſcharge of the tenants who held by, leafe 
F in this caſe; I am of opinion, parol evidence 
may b admitted, though indeed improper, When offered againſt the 
legal operation of a will, or an implied truſt, but here it is in fop- _ 
port of law. and equity too ()). 8 1 Ver. 
„The ſon bad deviſed theſe copy hold lands in theſe words, As to 22 Caf. 
e my copyhold which I have or intend to ſurrender to 75 uſe of 5 v. 

re my will, I give, &c. and the remaining third I give to the child Si. Gray 
« or. children with which my wife is aow enſcint, and to the heirs r 
% of ſuch child or children for ever; and if ſuch child or children 

% ſhould not be born alive, or being born alive ſhould die, with- 

<< qut leaving lawful iſſue, or before he or ſhe has diſpoſed of the 
e fame, I give it to my wife.” #4 | 

The wife was not with child. | | 
Land Ghanceller : 1 am of opinion it was well deviſed, and paſſed 
by the will, ſo as to have a ſurrender ſupplied, and that it opght to 
be. conſtrued as if he had ſaid, And if no child be born alive. _ 
His Lordſhip declared the copyhold eſtate at Little Sbelluood was 
purchaſed by Jabn Taylor, for the benefit of, and by way of advance- 
ment for Thomas Taylor the ſon, and that in equity the plaintiffs are 
intitled thereto under his will, and ought to have the defect of the 
ſurrender to the uſe of his will ſupplied, and decreed the defendant 
the heir at law of teſtator, to ſurrender the copyhold land to her. 


November the 29th 1734. 
Avenant Hawkins an infant, by his next friend, Plaintiffs. * 


George Leigh, Wiliam Hawkins, and Elizabeth Har- Defendants Caſe 177. 
kins infants, » 4. gives all 


his lands un- 
ſettled, and all 


BENEZER and Mary Hawkins had iflue, the plaintiff their * 2 _ 
++ eldeſt fon and heir, and the defendants William and Mary Hau- „ie ſor ig 
um. The father made his will in this manner: As for my worldly and afterwards 

| Es to his younger 
children in ſuch manner as ſhe ſhould think fit to diſpoſe of the ſame. Teftator died ſeiſed of freehold lands 
and cuſtomary meſſuages, which were unſettled, and not ſurtendred to the uſe of his will. The lands ſet- 
tled being only freehold, naturally the lands unſettled mult be the ſame, and therefore the copyhold lands 
did not paſs. | 1 | 


\ ” 
—— — 2 1 
— 1 4 pe 


nt _ 


+ There the father purchaſed a copyhold in the name of the defendant his eldeſt 
Jon, an infant of 11 years old, and enjoyed during his life, and afterwards having ſur- 
Jenared to the uſe of his will, devifed it to his wife for life,” remainder to his 

- young children, and made other proviſions for the defendant, who having recovered 
in * ment, the bil] was to be relieved againſt it. Lord Chancellor J Series conceived 
that he beit bur an infant at the time of the purchaſe, though the father did enj 
during his life, that the purchaſe was an advancement for the ſon, and not a tru 
for the father. 


1 « eflate 
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te gate and gods, 1 diſpoſe thereof as follows, videlicet, In regard 
« a great part of my lands are already ſettled, and the great ten- 
« derneſs and affection, and prudent management I have always 
te found in my wiſe Catherine, for the kindeſt return and acknow- 
** ledgement, therefore I give al! my lands unſettled, and all my 
goods and chattles of what nature or kind ſoever, to my faid wife 
* for life, and afterwards to my younger children, in ſuch manner 
* as ſhe ſhall think fit to diſpofe of the ſame.” 

The plaintiff's father died ſeiſed of freehold lands in fee ſimple, 
and alſo ſeiſed to him and his heirs of cuſtomary meſſuages, held 
of the manor of H. and B. and are unſettled lands, and the latter 
not ſurrendered to the uſe of his will, 5 

The bill brought for an account, and that the plaintiffs intereſt in 
the ſeveral eſtates may be aſcertained and ſettled. 

Lord Chancellor: The only queſtion is, as to the copyhold eſtate, 
whether it paſſed by the will, and this muſt depend upon circum- 
ſtances. 

Where there Where there is a general deviſe of lands, and there is no ſurren- 
- der of the copyhold lands to the uſe of his will, the conſtruction at 
hold lands to Jaw is, that they do not paſs by the will, eſpecially, where there 
— — other words which may anſwer the intention of the teſtator, 
Wr 1 mentioned in the will, for copyhold lands are not properly the fab: 
general de- ject of a deviſe, as they paſs by the ſurrender, and not by the wil. 
— I do not think the outſet of the will, my worldly eflate aud 
ill carry it further than the ſubſequent words, all my lands unſettled, 
ry — and all my goods, &c. for as the lands ſettled were only freehold, 
naturally the lands unſettled muſt be of the ſame kind: Therefore I 
am of opinion upon the words of the will, the copyhold lands will 
not paſs. 
— yay . has been ſaid, a will is ſufficient to paſs an equity in copyhold 
2 7% lands, as well as an equity in Fcchold lands, though there ſhould 
— **-£,f be no ſurrender to the uſe of a will; and the obſer ation is juſt; but 
cient to paſs that is not the preſent ciſ-, ſor here there is more than an equity, 
rnd ve; n becauſe the copy hold lands actually deſcend upon the ſon as heir 
look: to his father, 
This court It is the general rule of this court, that they will not ſupply the 
will not {up- defect of a ſurrender of copyhold eſtates, even in favour of a wite 
£9.90 . younger children, to the diſinheriſon of an heir, where he is un- 


render of co provided for. 
y bold eſtates, 
in favour of a wife or younger children, to the diſinhetiſon of an heir unprovided for, 


Difinverifon But this word diſinberiſan is not merely confined to an heir who is 


2 tor barred of his deſcent, for if he is provided for by ſettlement, or any 


if an heir is Other way, he cannot be ſaid to be d:/inberited ; but here I do not 


provided for ſee any previſion at all for the heir. 
by ſettlement, 


or any other I do therefore declare, that the plaintiff is intitled to the copyhold 
way, not Jands in queſtion, the ame not paſſing by his father's will. 


dGiuherited, 


"4 December 
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December the 7th 1739. 
Richard Macey and others v. Micholas Shurmer. 


4 


VI CHOL AS Shurmer by his will © deviſed to his wife, her Caſe 178. 
« heirs and aſſigns, ſeveral lands therein mentioned, and all his N. S. by wil 
* copyhold lands in Surry, and his freehold and copyhold in Mid. deviſes to bis 
. * dleſex, to his wife Mary, her heirs and aſſigns for ever, being = heres 
* well aſſured ſhe would at her deceaſe diſpoſe of the lands amongſt freebold and 
* all or ſuch of his children as ſhe in her diſcretion ſhould think fo, 
e moſt proper, and as they by their conduct ſhould deſerve.” well ated 
ſhe would, at 


her deceaſe, diſpoſe of the lands amongſt all, or ſuch of his children, as by their conduct ſhould deſerve it. 


Mary Shurmer by her will © gave to her daughter in the ſollow- The wife de- 
c ing words, I hereby give and deviſe to my dear daughter Martha 1 
« Shurmer, all my frechold and copyhold meſſuages, lands and he- copyhold 
e reditaments whatſoever, (except the copyhold in Hampton afore- 1 N 
4 ; P. 

ſaid) to hold to my daughter, her heirs and aſſigns for ever, ſub- * — 
ject nevertheleſs to the payment of the juſt debts that are till to her davgh- 
due, and owing from my late huſband, and alſo to the payment of 3 
e my own juſt debts. And I give to my ſon Nicholas Shurmer, and copybold to 
eto his heirs and aſſigns for ever, all that copybold meſſuage, with the heir at law 
the appurtenances in the manor of Hampton. And I give to my 3 
e daughter Martha Shurmer, all my goods and chattels whatſoev err, 
and do make her my ſole executrix.” a 3 

At the time of her executing the will, the teſtatrix gave directions Tegarrix gave 
that the ſurrender to the uſe of the will, ſhould be drawn up to two directions for 
copyholders of the reſpective manors, but no ſuch tenants being pre- — vb Be 
ſent, the ſame, though written, was not perfected ; the afterwards copybold 


went to the ſteward, but he was not in town for the ſurrender to be e ” the 
Uje ot the 


preſented, aud ſhe ſoon afterwards died ſuddenly. will, but died 

| | before they 
were perfefted The heir not being totally unprovided for, the court ſupplied the ſurrender. The word 
Jach, gave the wife the power to deviſe the whole to one child, if the had thought fit. 


The defendant the heir at law, infiits the copyhold eſtates belong 
to him, for want of a ſurrender. | 

Therefore the end of the bill was to reſtrain defendant from being 
admitted tenant to the copyhold, and that the freehold and copy- 
hold lands, or a ſufficient part may be ſold, and the money paid to the 
plaintiffs the creditors, and the remainder to Martha, the only child 
unprovided for. 

Lord Chancellor: It is clear, that under the word ſuch of his chil- 
dren, the wife of the teſtator, though a truſtee in ſome ſort, had 
a full power to deviſe the Whole to the daughter, if the had 
thought fit. | 


7-0 As 


399 


The truſt of 
a copyhold 
not neceflary 
to be ſurren- 
der d. 


Mary Shurmer are well proved, and ought to be eſtabliſhed, and do 
decree that a fufficient part of the freehold and copyhold, deviſed to 


1 direct that the defendant do ſurrender the fame to Martha. 


Copy bold. 


As to the want of a ſurrender, the wife being no more than a truſ- 
tee, the truſt only of a copyhold not neceſſary to be ſurrender'd, but 
if it was neceſſary, I ſhonld be inclined to ſupply it. 

I think it might have been doubtful, whether the mother could 
have ſubjeRed the eſtate for payment of her own, or even her huſ- 
band's debts, but the deviſee of the wife ſubmitting to that, and de. 
firing it might be fold for payment of debts, the court will not in- 
terpoſe. | 15 i er 

f the heir had been totally unprovided for, I ſhould have doubt- 
ed, whether a ſurrender could be ſupplied ; but it appearing that one 
copyhold deſcended to him, and another had been deviſed under 
the mother's will, and no proof of the value, I cannot refuſe to 
ſupply the ſurrender, 

I do therefore declare, that the wills of Nicholas Shurmer, and 


plaintiff Martha be ſold, and the money applied in ſatisfaction of the 
creditors of Nicholas and Mary Shurmer, and the ſurplus to be paid to 
Martha Shurmer, and in caſe part of the copyhold remains unſold, 


Auguſt the 1ſt 1744. 


Ex parte George Caſwell. 


Vide title Power, under the divifien, Of the right Execution of a Power, 
and where a Defett therem will be ſupplied. 


Vide title Bankrupt, under the divifion, Rule as to Copybolds, under 
Commiſſions of Bankrufpts. 


A 


C A P. XXXIL 
Credito2 and Debtoz. 


(A) What” conveyance 02 diſpoſition ſhall be fraudulent as to 


.. credito2s.. 


(B) mo conveyance oꝛ diſpoſition ſhall be good. againſt cre- 
ditoꝛs. 


(C) General caſes of creditozs and debto2s. 


— 


— AM 


(A) What conveyance 02 diſpoſition ſhall be 
os fraudulent as to creditozs. 


November the 27th 1738. 
Edward Ruſſel, William Hayward and others —— Plaintiffs. 


Elizabeth Hammond and others, — — Defendants. 


Vide title Agreements, Articles, and Covenants, under the diviſion, 
Voluntary Agreements, in what Caſes to be performed. 


November the 6th 1745. 
Walker and others v. Burrows. 


Vide title Bankrupt, under the divi/ion, Rule as to Aſſignees. 


(B) What conveyance oz diſpoſition ſhall be 
Agood againſt creditoꝛs. 


October the 25th 1744. 


Broum v. Jones and others. 


Vide title Bankrupt, under the diviſion, Where Aſſignees are liable to the 
EET X ſame Equity with the bankrupt, 


8 \ 
%*, ed 


October 
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October the 27th 1746. vs 


22 
\O 
'F) 


Brown v. Heathcote, ed 


Fide title Bankrupt, under the diviſion, The confirudtion of the ſarute of 
21 Jac. 1. cap. 19. with reſpect to bankrupt's poſſeſſfon of goods. after. 


aſſignment. 


O) General caſes of credito2s and debto2s. 
| December the 5th 1739. | 


Frederick v. Aynſcombe. 


Calc 179. BY articles previous to the marriage of the defendant's ſob Phili 
A later, by with Valentina Wight, the defendant covenants, that he, his heirs, 


articles previ- 4 
ous to the his executors or adminiſtrators would, at the end of three years after 


* the ſolemnizãtion of the marriage, or on Valintina's attaining 21, 
3 pay to Roberts and Malyn their executors, c. 12, ooo J. or cotivey to 
end of three defendants their heirs, &c, lands in fee ſimple within 50 miles of 


years "aſter London, to make up the value, as the plaintiff ſhould not pay in;ready 


the ſolemniza- ; 
tion thereof, Money. | | | L 
to pay to 5 6 
truſtees, their executors, Sc. 12,000 J. to be ſettled to hoſband for life, to the wife for life; then to the 
uſe of the firſt and other ſons in tail male, remainder to the daughter and daughters in tail general, remainder 
ot the right heirs of the huſband. a a 3 
Provided, if there ſhould be but one daughter, and no other child, and the heirs, c. of the huſband 
ſhould, within three calendar months after his death, pay to the truſtees 4000 l. Then all the ofes limited 
to ſuch daughter, and the heirs of her body in the 12,000 J. ſhould ceaſe and be void, and from thence forth 
ſhould be to the uſe of the heirs and aſſigns of the huſband. | * 
Tne huſband dies, leaving no child but a daughter, and by will deviſes the 12,000 J. and all bis property 
in the ſame, and to the lands to be purchaſed therewith, ſubject to the truſts, to the defendant, his heire, Gr. 
and appoints him executor, He lets the three months lapſe, without paying the 4000 J. and denies hem ever 
had allets ſufficient to have paid it. 25 
The plaintiff, a judgment creditor of the buſband, brings his bill to be paid principal, intereſt, and coſts 
out of the perſonal aſſets, and if not ſufficient, inſiſted that the huſband's reverſionary intereſt in the 12,0007. 
ought to be deemed real aſſets, and zpplied in payment of his demand. „ 
Toe reverſionary intereſt in the 12,00 J. together with the benefit of diſcharging the ſame from the eſtate 
tail limited to the daughter, is to be conſidered as real oflets, and the plaintiff, notwithſlanding the three months 
lapſed without payment of the 4.200 /. ought not to be prejudiced thereby, but let into the benefit of the 


1eCemption, | { 424 


To be ſettlæd to Philip Apnſcombe for life, without impeachment 
of waſte, to Va/entine for lite, without impeachment of waſte ; then 
to the uſe of the firſt and -very otter ſon of the marriage, and the 
heirs male of their bodies in tail male, remainder to the daughter and 
daughters of the marriage, and the heirs of their reſpective bodies, re- 
mainder to the right heirs of Philip. "ai 
And by the aid articles it was agreed, that if there ſhould happen 
to be but cre derghter, and no other child of the ſaid Philip Ayn/- 


1 combe, 


Creditor and Debtor. 
combe, by the faid Valentina, and the heirs, executors or admini- 


ſtrators of the ſaid Philip Aynſcombe, ſhould within three calendar 
months after his death pay to Roberts and Malyn, the truſtees 


therein named, the ſum of 40007. Then all the ufes and eſtates 
therein before limited to ſuch daughter, and the heirs of her body, 
in the lands and hereditaments to be purchaſed with the 12,000 /. 
or ot the 12,0007. in caſe no lands were purchaſed, ſhould from 
thenceforth ceaſe and be void, and that from thencetforth the 12,000/. 


or the lands purchaſed ſhould be to the uſe of Philip Aynſcombe, his 
heirs and affigns for ever. 


- Phil 

infant, 20 by his will had deviſed his manors, meſſuages, lands, &c. 
in poſſeſſion or reverſion, remainder or expectancy, and alſo the 
ſum of 12,000 /. and all his property in the ſame, and to the lands 
to be purchaſed therewith, ſubject to the truſts in the ſaid articles, to 


the defendant Aynſcombe his father, his heirs, executors and aſſigns, 
and appointed him and Wall executors. 


The defendant Thomas Aynſcombe let the three months lapſe aſter 
the death of Philip, without paying the 4000 J. to revoke the uſes 
limited by the articles to the daughter, and denies that he ever had 
aſſets 2 Philip Aynſcombe in his hands ſufficient to have paid the 

000 K. 

7 The plaintiff who was a creditor of Philip Aynſcombe, by two ſe- 
veral judgments, in large ſums of money, brought his bill againſt the 
defendant as deviſee of the real eſtate, and executor under the will 
of Philip, to be paid his principal, intereſt, and coſts, out of the 
afſets of the teſtator, and infiſted, that if the perſonal were not ſuf- 
ficient, that Philp's reverſionary intereſt in the 12,000. agreed by 
the marriage articles ta be laid out in land, together with the bene- 
fit of diſcharging the ſame from the eſtate tail limited to the 
daughter, ought to be deemed real aſſets, and applied in payment 
of intiff's demands. 

Lord Chancelkr : There are in this caſe two points to be con- 
fidered. 

1. What is the true conſtruction of the marriage articles. | 

2dly, What equity ariſes to the plaintiff and judgment creditor 
out of theſe articles. ; | | 
I be articles in the whole are very odly perined, but however the 
proviſo in them, is the fingle foundation for the preſent queſtion, 
and the doubt is, what may be the proper conſtruction, whether he 
daughter ſhall have the eſtate tail abſolutely upon the failure of 
ifſue mate, or whether it ſhall be conſidered only as a ſecurity for the 
payment of the 4000 J. | 
And I am of opinion, that from theſe words in the articles, it 
there be one only daughter, and no other child of the marriage, 
and the heirs, executors, or adminiſtrators of Philip ſhould 
„ within three calendar months after his deceaſe, pay to the truſ- 
tees the ſum of 4000 J. Then all and every the uſes, Sc. before 

ws . “limited 


Aynſcombe dies, having no other child than a daughter an 
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< limited, to the daughter in the 12, 00 J. ſhould ceaſe.” That it 
was intended merely to create a fecurity for the 4000 I. 
There is no truſt declared of the 4000 J. and to be ſure the arti- 
cles are inartificially drawn, but however the court muſt put a rea. 
ſonable conſtruction on this proviſo. 

If the bill had been brought in the life-time of Philig, the court 
would have conſtrued it 28 a ſecurity only for the 4000 J. and per- 
haps this is more for the daughter's advantage than any other, for ſhe 
might otherwiſe wait till the death of her mother before ſhe receiv- 
ed any thing, and now ſhe will have the 4000 J. at all events. 

The huſband Though the 12,0007, did not originally move from Philip Ayn/. 
wr * combe, yet it is to be laid out for the benefit of Philip, and his fa- 
ther, is made mily, and Philip by purchaſe from his father, is made owner of the 
we; wigs, fee in this eſtate, and therefore it is in nature of a right of redemption 
eſtate to be in the ſon, and not a mere naked power; it might have been a very 
bought with conſiderable point, if this reverſion had been ſold in ne life-time of 
te 12.0991: Philip Apnſcombe. 
in nature ofa As to the ſecond point, What equity ariſes ro Mr. Frederick; the 
ee plaintiff and judgment creditor, out of theſe articles. I am of opinion 
the for, and that he muſt be relieved, notwithſtanding the three months after the 
not a mere deceaſe of Philip (in which time, by the articles the 4000 /. was to 
naked power. be paid 79 the daughter, by his executors) are actually expired. The 
caſe of Marks v. Marks, Eg. Caſ. Abr. 106. is very . to this 
ſe. 
Where an heir Tbe heir or executors of the teſtator not doing it, can never be to 
barg omiccd the prejudice of a fair creditor, and to determine it ſo would be con- 
to do an act trary to all rules of equity; for if the heir or executor will not pay 
. . within the time limited, the creditor ſhall be admitted to do it him- 
mall never be ſelf; and ſo it is laid dowa in the caſe of Jordan v. Savage, New, 
to the preju- 17th 1732. before Lord Talbot. 
e Upon the whole, the plaintiff ſhall have this right of redemption, 
ſhall be ad- but it is certain, as to the manner of it, he cannot have it to the pre- 
mitted to do judice of the widow, nor can he intitle himſelf to it, but upon pay- 
u himſelf. ment of the 40001. with intereſt to the daughter, at the rate of 44. 
oy cent, from her father's death. 

. His Lordſhip therefore directed an account to be o_ of what 
was due to the plaintiff, for principal, intereſt, and coſts on his 
two judgments, and an account alſo of the perſonal eſtate of Pbiliþ 
Aynſcambe, and the plaintiff to be paid out of the perſonal eſtate, but 
if that is not ſufficient, then the real aſſets of Pbilip to be applied. 

And his Lordſbip declared, that the reverfionary intereſt of the 
.12,000 I. agreed by the marriage articles to be laid out in land, and 
fe ttled as me mntoned, together with the benefit of diſcharging the ' ſame 
from the late tail, ag- ed to be limited to the daughter, ought to be 
conſidered as part of ſuch real aſſets. 

And that the defendant Thomas Aynſcombe the executor of Philip 
not having paid the 400 J. within the three months mentioned in 
the articles, the plaintiff being a judgment creditor of Philip ought 


not 


Creditor and Debtor. 
not to be prejudiced, but is intitled to be let into the benefit of ſuch 


redemption. '7 * er , FE 

And directed that an account ſhould be taken of the 4000 J. and 
intereſt, and upon payment thereof within 6 months after the re 
made, by the plaintiff, to a truſtee. to, be appointed by the Maſter, 
he declared that 12,000 J. and 1 1,027 South Sea annuities that had 
been purchaſed therewith, were diſcharged and exonerated from 
the limitation in tail to the daughters, and that the fame be fold, 
and that the money ariſing by ſuch ſale be applied in ſatisfaction of 
what the plaintiff ſhall pay for the ſum of 4000 J. and in the next 
place, in ſatisfaction of what ſhall remain due to the plaintiff for 


principal, intereſt and coſts, upon the two judgments, and the ſur- 


plus of the money ariſing from the ſale of the South Sea annuities, to 


be paid to Thomas Aynſcombe, in part of his teſtator's real eſtate. 
E Jide 2 Rolls Rep. 304. Sir Robert Dudley's caſe cited in the 


cauſt of Sir "Chriſtopher Hatton, and Sir Edward Coke, which was 


mentioned by Mr. Frederict's counſel, and ſeems to be a very ſtrong 
caſe hm. 3 5 cl 
Anhril the 13th 1747. 

INF (4 ' | 


Ex parte Grove. 


Vide title Bankrupt, under the divifion, Rule as to Landlords. | 
Eaſter term 1737. 
Powell v. Monier. 
Vide title Trade and Merchandize. 


Vide title Executors and Admi 1 under the diuiſion, What ſhall 
g 


Aſſets. 


Vide title Deviſes, under the divifion, Deviſe of Lands for payment of 


Debts. 


Vide title Bankrupt, under the diviſion, Rule as to Partnerſhip. 


_ — ** _ s 
8 "x ** 


c A p. XXXIII. 


„ eee! 


Caſe 180. L Chancellor faid in this cauſe, that he would not in any 
Und „ caſe, oblige a plaintiff to pay more than 205, 
colts, bills may ot» to a defendant (after anſwer put in) on the amendment of the 
be amended bill, becauſe it had been the conſtant rule of this court, and eſtabli- 
after anſwer ſhed at firſt, to 3 the inconvenience of entring too largely into | 


ou the merits of cauſe, before the proper time for hearing the 


tor ſaid he merits. 

— In Lord Chancellor King's time, there was an attempt to v 

make a more from this rule, but it did not anſwer; but Lord Hardwicke ſaid, he 
adequate com. would notwithſtanding conſider how to make a defendant ome 


* amends for being put to a great expence, by allowing him a more 


the future, af adequate compenſation, than only twenty ſhillings coſts, on the plain- 


ter a long an- —— his bill, after a long anſwer, and other neceſſary pro- 


=> wecef. Ceedings on the part of the defendant. 


(24 X 


. 
pare of the Vide title Bankrupt, under the divifim, Rule as to Cofts. 
| Vide title Evidence, Witneſſes, and Proof. 


Vide title Charity. _ 
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GAP. XXXIV. 
Courts and their Yurisdiction. 


A) How far Chantery will 62 will not exert 
"4 jurtsdiction in matters cognizable in infe- 
rio2 courts, 


Auguſt the 34 1749, and e hs 720 7 1749. 
e 5 e Butler and Purnell, aſſignees of Eduard tab wn 
, "2% Richardſon. | 2 va 


1 i Fan, under the divifion, Rule as to the fale far Uk 
hats K M a Commiſſion of Bankruptcy, C 
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org Valk C AP. XXXV. l onde 1 2 
Court of Chivalry. Rs 


Vide title Canon Law. 


ct 


CAT mw 
Curteſy. 


Vide title Tenant by the Curteſy, 
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A P. XXXVI. 
Cuſtom of London 


(A) Concerning the cuſtom with reſpe# to the chfldzen of a 
freeman, and here of advancement, bunging into hotch- 
pot, ſurvivozthip and foxfeiture. 

B) CUhat diſpoſition made by a freeman of his eſtate ſhall 
be good, oz void, being in fraud of the cuſtom. 


0 What is 02 is not an advancement. 


, 
- 
o 
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(A) Centern the cuſtom with Nen to 
the childzen of a freeman, and here of ad- 
vancement, b2inging into hotchpot, ſurvi- 
vo2lhtp and fozfeiture. | 


June the 18th 1737. 


Ae v. 1 os 


Vide title Award and Abitrament, under the diviſion, For what Cauſes 
ſet afide. 1 


(3) What 


Cuſtom of London. 399 


(B) What diſpoſition made by'a freeman of 
his eſtate ſhall be good, oz void, being in 
fraud of the cuſtom. F 


30 bil February the 3d 1737. 
Samuel Morris, and Elizabeth his wife, | 


Gyles Bur roughs and Jobn Burroughs, Samuel ot 
and Mary his wife, Edward Roſe and Ann his wife, 


Defendants. 


8 g 
OHN Burroughs, having five children, and living in the country, , ws 48 


enters into the following agreement with them, which was drawn ing five cbild- 
up and executed by the father and three of the children, who were ren, three of 


: and 
then of age; the other two were infants, and therefore it was not — jc 


executed by them. into an agree - 

. 7 6.10 33930 8 ; ment with 
them, that he would come to Lond:n and take up his freedom, provided they would releaſe any right or de- 
mand they! may be intitled to, in reſpect of the father's perſonal eſtate, by. virtue of the cuſtom of the city of 
London. An agreement drawn up and executed by the father and the three children wbo were of age. The 
bill brought by the plaintiff, and his wife, one of the daughters who was of age at the time of the agreement, 
for her cuſtomary ſhare of the father's eſtate, he having in his life-time taken up his freedom. 


The agreement, dated the 11th of Sept. 1718. recites, © Whereas 
John Burroughs of Thame, in the county of Oxford, draper, is of 
e opinion he may greatly improve his eſtate by following his trade 
in the city of London; and for the better performing the ſame, ap- 
* hending it neceſſary to buy his freedom of the ſaid city: And 
whereas the ſaid John Burroughs is informed that in caſe he could 
% purchaſe his ſaid freedom, he ſhould thereby diſable himſelf from 
abſolutely giving, or diſpoſing of his perſonal eſtate by will or 
otherwiſe, in ſuch manner (to and among his children) as he can 
now do, not being a freeman: And whereas we whoſe names are 
* hereunto ſubſcribed,- children of the ſaid John Burroughs, are de- 
te ſirous our ſaid father ſhould become a freeman of the ſaid city, in 
order to improve his eſtate, and are contented and agreed that our 
father ſhould have and retain to himſelf full power and authority to 
« give and diſpoſe of his perſonal eſtate, in ſuch manner as if he was 
* not a freeman of the ſaid city: Now know all men by theſe preſents, 
te that we George Burroughs, Elizabeth Burroughs, and Phillis Bur- 
te roughs, children of the ſaid John Burroughs, do hereby for our- 
« ſelves, executors, adminiſtrators, and aſſigns, ſeverally and reſpec- 
tively releaſe, diſcharge, and diſclaim any right, title, intereſt, claim, 
de and demand whatſoever, of, in, and to all and every part of the 
« perſonal eſtate of the ſaid John Burroghs, that he ſhall die pot- 
ſeſſed of.” And they agree that if John Burroughs the father ſhall 
leave à will, they will not claim any other ſhare of the eſtate than 
what ſhall be given reſpectively to them by ſuch will; but upon 

payment 


cc 


cc 


cc 


Plaintiffs. SLE 2 . Pg 
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payment of what ſhall be reſpectively given them by fuch will, they 
reſpectively, and their reſpective executors, &c. will execute a releaſe 
of all claims, &c. to any part or ſhare of the perſonal eſtate of their 
father, whercof he ſhall be poſſeſſed at the time of his deat. 

Jahm Burroughs the father removed to London, and in 1718 became 

a freeman, and continued ſo to his death, and having made a will, 
win ba declared that in caſe any of his children, their huſbands or 
repreſentatives, ſhould not abide by his will, but endeavour to have 
his eſtate divided according to the cuſtom of Londen, and ſhould not 
execute to his executors within ſix months after his deceaſe, releaſes 
of ajl claims to any part of his 1 eſtate, under the cuſtom of 
London, that then the legacies thereby given for the benefit of ſuch 
children, and to their huſbands, child, or children, ſhall be void and 
fink into the reſiduum of his perſonal eſtate. He appointed Gyles 
Burroughs (among others) his executor, who has alone prom the 
will, 

The bill is brought by the plaintiff and his wife, one of the daugh- 
ters of John Burroughs, Sx was of age at the time of the agreement 
and party thereto, in order that the agreement and will may be ſet 
aſide. (in regard the plaintiff Eligabeth and her brothers and ſiſters had 
no conſideration for the agreement, but was a mere involuntary act, 
being intirely under their father's power) and alſo that Gyles Bur- 
roug s may account with the plaintiffs for the teſtator's perſonal eſtate, 
and that he having given the plaintiff E/zzabeth no more than 900l. 
on her marriage, which is far ſhort of what he gave the reſt of his 
children, that the plaintiffs may be at liberty to bring their advance- 
ment into botchpot, and be paid their cuſtomary ſhares of the teſta- 
tor's perſonal eſtate, and alſo their ſhares of the dead man's part. 

The defendant G „1 Burroughs admits he was advanced in his fa- 
ther's life-time with 1800. and ſubmits, whether by virtue of the 
agreement, the teſtator had not a power to diſpoſe of his perſonal 
eltate, and that the reaſon the defendant and his fiſter Ann Rofe did 
not execute the tame, was, becauſe they were both under age at the 
time of the teſtator's purchaſing his freedom, 

The defendant Jm Burroughs, by his anſwer ſets forth, that 10 
father advanced him 150 . and no more, over and above 100, that 
his father made a preſent of to his wife ſoon after the defendant's 
martiuge, and which he inſiſted ought not to be reckoned any part of 
his advanceraent, nor what his father has made preſents of to this 
defendant's children. 

The defendant Samuel Moollaſton, and Mary his wife, who was one 
of the children of / Burroughs, inſiſted that a farm called Brill, in 
Buckinghamſhire, purchaſed by John Burroughs at the time of Mary's 
marriage, and ſettled on Samuel and the uſes of the marriage, ought 
not to be conſidered as money advanced by the father, but as a ſet- 
tlement of real eſtate, and therefore is not to be brought into hotch- 

ot. 
, For the plaintiff it was urged, there was no colour that the words 
of releaſe in the agreement could operate as ſuch, even though the 
father, 


3 
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father, at the time of the agreement, had been a freeman, there being 
no pretence of any right to any part of the father's eſtate veſted in any 
child, whereon the releaſe could operate; much leſs as the father here 
was not ſo miuch as a freeman at that time, nor could this agreement 
be binding as ſuch in a court of equity, for want of a conſideration; 
and likewiſe the inequality of the thing with regard to the children 
among themſelves, that three of them ſhould thereby be deprived of 
their orphanage part, and the other two by that means might have 
ingroſſed the whole. | 

E contra, It was inſiſted, though this ſhould not be good as a re- 
leaſe, for the reaſons given, yet that it was binding as an agreement : 
That this bill was brought to deprive the parties of the legal remedy 
which they had at law for breach of the covenant, and is a very dif- 
ferent caſe from what it would have been, if the bill had been brought 
to carry the agreement into execution: That here was a conſideration 
moving from the father, the diſability he laid himſelf under with regard 
to any wife, and two of his children, of diſpoſing of his eſtate at his 
diſcretion : That the father, in confidence of this agreement, took u 
his freedom, and the agreement was thereby executed on his part; 
there was no reaſon therefore why the children ſhould be diſcharged 
of their engagement: That on the marriage of the plaintiff Eligabetb, 
and good. given her as a marriage portion, the father very probably 
would have taken care to have declared, and ſettled that on her, ex- 
preſly in excluſion of her from any orphanage ſhare, if he had not 
apprehended ſhe was before barr'd of any claim : That the plaintiff 
cannot now object to the infancy of the other children, being as fully 
apprized of that at the time of entring into the agreement, 

Lord Chancellor: As to the objection that this being a voluntary & coun: of 
agreement, a court of equity will not interpoſe, it is certainly a gene- N 
ral rule, where it has been entred into without any fraud, but is not voluntary a- 
applicable to this particular caſe, for here the bill is brought to have Seine, 
a diſtribution of the orphanage ſhare which the plaintiff is intitled to, have been en- 
and is a legatee likewiſe under the will of her father; and the whole tered into 
matter appears on the face of the proceedings. The plaintiff there- thut aus. 
fore has a right, in one capacity or the other, to part of the perſonal 
eſtate of the father, and has taken a proper method in applying to this 
court for the recovery of it, and I muſt of neceſſity determine the 
merits of this caſe one way or other; and as incident thereto muſt 
enter into the nature of this agreement, and conſider the validity of it, 
without having any regard to its being voluntary or not. This is fre- 
quently done in ſimilar inſtances; in the caſe of an equity of redemption, 
no decree can be made without determining firſt in whom the right of 
redemption is. The ſame likewiſe where the benefit of a truſt is in 
controverſy between two volunteers. 


1 WY ies Th a 
As to the agreement, the queſtion is, How far it is binding, and ant ol 


ment could 


in the firſt place, if it may operate as a releaſe? It has been rightly not operate 2 

a releaſe, for 
want of an intereſt in the children for it to operate upon; for they had neither jus in re, nor ad rem, the whole 
being in the father during his life. | 


5K given 
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given up, at the bar, that it cannot, for want of an intereſt in the 
children, for any releaſe to - rate upon, becaufe the children had 
neither jus in re, nor ad rem, the whole being in the father during his 
life; and this point has —. — determined, where a releaſe has 
deen given by a child to a parent, hug a freeman at the time; a 
fertiori, ought the rule to hold here. 

It is ſaid the act of the father in taking up the freedom, was a con- 
ſideration moving from him towards the children; but the father does 
not ſo much as covenant by the agreement to take up his freedom. 
The recital is, that the father was of opinion he could improve his for- 
tune by ſo doing; ; but whether he would do fo or not, was a matter 
altogether in his diſcretion, ſo that he might have taken it up at a 
period of life moſt agreeable to himſelf, or not at all: Nor can that 
act of his, at that time, be conſidered as a thing beneficial to the chil. 
dren ; for fuppoſing the agreement to be binding, whatever acquiſi- 
tions he made would have been intirely at his own diſpoſal ; he might 
ſpend every ſhilling of it, might inveſt it all in land in order to evade 
the cuſtom ; ſo that any advantage accruing to the children muſt. be 
merely contingent and accidental. 

But the moſt material part of this caſe, and what I lay the greateſt 
ſtreſs upon, is, that the end propoſed by the agreement was nugatory, 
and could not poſſibly be obtained on either fide, for want of making 
all the children parties to the agreement, which could not be done 
here, two of them being infants; this affects the conſideration of the 
agreement, with regard to the children among themſelves; for if the 
two who were infants did not conſent when they came of age, they 

then wight have engroſſed the whole orphanage part in excluſion of 

the re 

2 The agreement is ſounded likewiſe manifeſtly on a miſtake of the 
1 — father, and muſt, in the nature of the thing, be altogether ineffectual, 
any encou- the father being under the ſame difficulty of dif] poling of his eſtate, as 
ic bern fon he would have been though no ſuch agreement had been made. 
manifeftly on Agreements of this k ind ought certainly to receive no encouragement 
a millake or favour, and it is a rule in equity to relieve againſt ſuch as are founded 
nn akes. The cuſtom of London itſelf admits of no bar of this 
equity to re. kind ; nothing but an actual advancement of a child by a father will 
_ s eng have that effect, where the money is declared to be given as ſuch, 
nah. oof and the quantum of money not aſcertained. Courts of equity have 
ended 5. indeed gone further, that when a father on the marriage of his daugh- 
— 4 boy ter has given her a portion, and that is agreed between the parent and 
don admits of Child to go in ſatisfaction of any demand the child may afterwards 
no ſuch bar. Have on the father's eſtate: This has been held to amount to a bar 


— m— d. Of any claim of that kind, and was ſo determined i in the caſe of Mer 


vancemeut of calf V, I 4 * 


a child will 
have that effect. But if a daughter, who has a portion given by a father on marriage, agrees to take it in 
fatisfattion of any demand ſhe may afterwards have on his eſtate, this amounts to a bar. 1 Nader. 


» 
111 
* 


It 


caſe is not to be 
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Tt was ſo held alſo in the caſe of Blundel v. Barker at the Rolls, 4 father's 
though on appeal to Lord Macclesfield, the matter was never finally x 3 


; Child in mar- 
determined *; and there is a great deal of reaſon this ſhould be fo, for riage, or ad. 


the children having no right till after the death of the father, his ad- ancing mo 


; . . 0 2 t . ? 
vancement of a ſum of money for their preferment in marriage, is a 4 reg 4 
meritorious act in the father, and a valuable confideration moving may amount , 
from him. I ſhould think hkewiſe, if a father (hould give money POT ws 
to put a ſon out apprentice, or advance him in life by ſetting him up ſhare ; but in 
in a trade, Sc. that would have the ſame effect. But as the parental — . 

o = * * . a 

authority 18 great, to prevent any undue influence it may have in pre- —_ 
judice of the children, there muſt, in all inſtances of this kind, be luble conft- 


a valuable confideration moving from the father, and an actual benefit 14 
accruing to the child. and a actual 
: ; | benefit accru- 

ing to the child. * Lucas's Caſes in Law and Equity 455. 


However, in the preſent caſe, what I ground my opinion upon, is, 
that the children are not, nor could they all of them be, made parties 
to the agreement ; if they had been all of age, and had entered into 
this agreement, ſuch a caſe might fall under very different conſidera- 
tions; but two of them being infants, leaves it open to ſeveral chaſms 
and abſurdities. 

As to what is inſiſted on by the defendant Moollaſton, (he having &. on bis mar- 
figned a note given to the father to this effect, Received, Sc. 778 l. rige with ore 
15 5. being ſo much more money advanced for my wife's fortune; and by — 4 4 
his anſwer confeſſing that 6381. the purchaſe money of the eſtate ſa Burregb had 
ſettled was included in the 778/. 155.) Lord Chancellor held clearly in tate in , 
that tranſaction was to be conſidered as money advanced by the father, os, on 
and mult be brought into hotchpot. It was reſolved in this caſe like- ed a note to 


wiſe, that where a wife is compounded with on marriage, by having On; y ip 


a jointure ſettled on her in lieu of her cuſtomary ſhare, or has ſome muct, more 


other equivalent * to bar her of ſuch claim, the huſband in ſuch 2 2 
is I ecmed a purchaſer of her third, ſo as to have a right ite fortune; 


of diſpoſing of it in prejudice to the children, and they to come in this mult be 


| . . LS _ conſidered as 
only for a third part as their orphanage ſhare. But it is to be con 1 


ſidered as if there was no wife in the caſe at all, and the orphanage brought into 


ſhare then becomes a moiety of the father's eſtate, * botchpot. - 
7 Where a wife 


is compounded with on marriage, by having a jointure in lieu of her cuſtomary ſhare, the huſband ſhall not be 
conſidered as a purchaſer of her third, but the orphanage ſhare ſhall then be a moiety of his eſtate. * Vide 
Metcaſſ v. Ives, ante, the latter part of che caſe. ; | 


It was likewiſe reſolved, that where money is expreſſed to be ad- W here moch 
| is expreſſed to 


vanced in part of a fortune, though of ſmall amount, yet it muſt be he given in 
looked upon as an advancement ; but if petty ſums are given, at dit- part of a por- 
ferent times, by a father to a child, and not ſaid to be as a portion, het eg gh 
but by. way of preſent, or otherwiſe, they are not to be brought into nun, yer it 
hotehpot; and ſo determined in the cafe of Whitcombe v. Whitcombe at is an advance- 
a | ment,and muſt 
the Rolls 1718, with which the Lord Chancellor concurred. be lates ie 
The father in this caſe had reſerved an annuity to himſelf, out to horbpor. 
of the eſtate purchaſed by him, and ſettled on the marriage of his 
3 daughter 
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| daughter to one of the defendants as before mentioned, and on te 
queſtion, Whether in the money to be brought into hotchpot a regarg 
ought to be had to that annuity ſo reſerved, and the defendant for that 
reaſon not obliged to bring the whole money into hotchpot ? Lord 
Chancellor held clearly that the whole muſt be brought in, and it was 
* Fq. Caf, agreed to have been ſo determined in the caſe of Edwards v. Freeman x, 
Abr. 249. that all muſt be brought in which the child was intitled to at the 

death of the father, for at that time the annuity ceaſed. 
An agree- The children who were infants at the time of the agreement, but 
n —＋ are now of age, having a large ſhare of the father's eſtate under the 
Page. will were very ready and willing to acquieſce under the agreement, 
at the time, but it was held clearly, the validity of the agreement muſt depend 
and cannot be on the circumſtances of things at the time the agreement was 


made better or 
worſe by ſub- made, and cannot be made better or worſe by any ſubſequent facts. 


ſequent faQs. 

A proviion There was a proviſion made by the will, that any legatee contro. 
OC. verting the diſpoſition the teſtator had thereby made of his eſtate, 
roverting the ſhould forfeit his legacy, this was held clearly to be in terrorem only, 
N and that no ſuch forfeiture could be incurred by conteſting any dif. 
bay __ his le- putable matter in a court of juſtice, * 


gacy, is in ter- 
rorem Only. * Viae 2 Fern. go. Powell v. Morgan. 


A perſon can- The plaintiffs muſt renounce the legatory part, for there can be 

e no tak ing by the cuſtom, and under the will too, in any inſtance 

and under the Whatever. 

will. His Lordſhip declared the agreement of the 11th of September 
1718, was voluntary, and under the circumſtances of the preſent 
caſe, ought not to be conſidered as binding between the teſtator and 
his children, and that the plaintiffs are intitled to their cuſtomary 
ſhare of the orphanage part of the ſaid teſtator's eſtate, which is a 
moiety of the clear perſonal eſtate, but that they electing to claim 
by the cuſtom of London, are not to have any benefit by the teſtator's 
will, and that 630 J. paid by the teſtator for the farm at Brill in 
Buckinghamſhire, for the defendant Mary Moolaſton, is to be looked 
upon as ſo much money paid towards her advancement ; and there- 
fore ordered an account to be taken of the perſonal eſtate of the teſta- 
tor come to the hands of his executors, and after ſuch account 
ſhall be taken, the defendants Gyles and John Burroughs, Mary 
Moollaſton and Ann Roſe, the children of the teſtator are to be at li- 
berty to make their election as between themſelves, Whether they 
will take by the will of the father, or by the cuſtom of London. 


bs (C) That 
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(©) What is oz is not an advancement. 


Wovember. the 3oth 1739. , At the Rolls. 
Fawkner and his wife v. Watts. 


for an account of the perſonal eſtate of Francis Everet, a free- 
man of London, the father of Mary, and for her orphanage ſhare in 
ſuch eſtate. He by his will gave to the plaintiff Mary the whole of 
his eſtate, and afterwards by the codicil changed the diſpoſition in- 
tirely, and gave it in fifths to the ſons of his daughter by Mr. Paxton, 
her former huſband, two-fifths to one ſon, and three-fitths to the 
other, | : 

Mary died ſince the filing of the bill, and the huſband as admini- 
ſtrator to her claims one moiety of Francis Everet's eſtate, inſiſting 
his wife was never ſo advanced as to be debarred of her cuſtomary 
- ſhare, | 

Depoſitions were read on the part of the plaintiff to prove her father 
a freeman, and it was admitted by the defendant that Mary was the 
only child of this freeman, which circumſtance the counſel for the 
plaintiff inſiſted made it a very ſtrong caſe in her favour, and diſtin- 

iſhed it from all the other caſes ; and for this purpoſe cited Shep- 

erd v. Newland, before Lord Macclesfield, and afterwards reheard'be- 
fore Lord King. | 

Mr. Brown, counſel for the defendant : It is not diſputed, faid he, 
but Mary's marriage with Paxton was with her father's conſent, and 
likewiſe admitted that there was a ſum of money then advanced by 
her father, and that the exact ſum does not appear. 
The conſtant rule is, faid he, where a daughter of a freeman is 


with the father's conſent, and is advanced ; but it does 


m 
ge 6 with how much that ſhe ſhall be ſaid to be fully advanced. 
It has indeed been objected by the counſel on the other fide, that 
as Mary was the only child, ſhe ſhall not be ſaid to be fully advanced, 
ſo as to give the father a right to diſpoſe of the reſidue of his eſtate to 
the prejudice of ſuch child. But the rule of advancement will hold 
as well, where there is but one, as where there are many children ; 
for what the cuſtom goes upon is, that the father by advancing the 
daughter upon the marriage, which he need not have done till the 
time of his death, gains an abſolute power over his eſtate, and there- 
fore the circumſtance of an only child does not alter the caſe. 

He cited the caſes of Civil v. Rich, 1 Vern. 216. Stanton v. Platt, 
2 725 753. Dean & Ux' v. Lord Delawar, 2 Vern. 628. 
181 WM us | 

Maſter of the Rolls: As it is in the caſe of infants, and the de- 
fendants have laid ſome foundation 7 ſhew (by ſuggeſting the _— 

8 5 0 


5 


T. E bill was brought by John Fawkner, and Mary his wife, Caſe 182. 
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of the freeman to the daughter's firſt marriage) that Mary Fau ner 
was advanced, let the cauſe ſtand over, to give the infants an © 


portunity of putting in a ſecond anſwer, and charging advancement. 


March the 1ſt 1741. At the Rolls, 
Fawkner v. Wat's. 


Caſe 183. HE advancement of Mary upon her firſt marriage, being now 


If a child or fally charged in the anſwer of the defendants, it ftood for judg- 
_— — ment in the paper of this day. 


— 4 Maſter of the Rolls : There can be no manner of doubt but the 


father's life- plaintiff, if Mary had any right to the orphanage ſhare in the perſo- 
_— =. = 2 eſtate of ber father Mr. . is oily intitled. Fr 
fully advan- It is inſiſted on behalf of the defendants, that Mary, before her 
ced, unleſsthe marriage with FawFner, had a former huſband Paxton ; that the firſt 
Ne marriage was with the intire approbation of her father, and that he ad- 
appears in vanced her at that time, and that the quantum of the portion does not 
uin es appear; and that the rule laid down in all the caſes is, that if a daugh- 
| ter marries with a father's conſent, and is advanced, but the quantum 
of the advancement is not aſcertained by ſome writing under the fa- 
ther's hand, it muſt be conſidered as a full advancement, and will bar 
the child of its orphanage ſhare. 

The firſt caſe cited on the part of the defendants was, Civil v. Rich, 
1 Pern. 216. A child advanced in marriage with a portion, is barr'd 
< of the orphanage part, unleſs the certainty of ſuch portion appears 
* by writing under the father's hand.” | 

The next caſe which is ſubſequent in point of time, is Chace v. Box, 
Eg. Caſes Abr. 154, 155. Vide the in of London certified there, 

In the firſt caſe, it is ſaid, by 4 writing under the hand and ſeal Y the 

father ; in the ſecond, ſigned with his name or mark : But as this is 
not a circumſtance in the preſent caſe, I need not take any notice of it. 

There is another caſe in 1729. Cleaver v. Spurling, 2 Vm. 526. 
« If a freeman has advanced his child on marriage, and the certainty 
* of that advancement does not appear under the freeman's hand, this 
* 1s to be taken as a full advancement,” 

The reſult of theſe caſes is, that if a child or children are advanced 
in the father's life-time, they ſhall be ſaid to be fully advanced, unleſs 
quantum of the advancement appears in writing under the father's 

and. | 
But then the counſel for the plaintiff have endeavoured to make a 
difference when there is only one child, as in the preſent caſe, to 
diſtinguiſh it from all other caſes ; and for this purpoſe have cited the 
caſe of Shepherd v. Newland, before Lord Macclesfield, and reheard af- 
terwards before Lord King. 


But 


Cuſtom of London. 407 


But notwithſtanding the rule as laid down there is certainly true, This cuſtom 
yet it does not come up to the preſent caſe; for I take the cuſtom _—_— 
to be the ſame with regard to an only child, as where there are 2 


many children, and that if a father advances ſuch a child, and the 9» child, as 
quantum does not appear in writing, it is a full and compleat advance- . nd there 


are many 


ment. children. 
The next conſideration will be upon the evidence, Whether the 
firſt marriage was with the father's conſent, and whether there was 
any advancement ? | 
Now from the proofs that have been read, there is is no manner 
of doubt but the father was well fatisfied with the match, for it ap- 
pears. he was chearful upon the wedding day, dined with his daugh- 
ter and her husband after the ceremony was over, and expreſſed 
great ſatisfaction at the match. | 
As to the proofs of the father's declarations of ſums of money ad- vide, 
vanced as a portion with Mary to Mr. Paxton, I do not think they af" 


declaration 
rd pe evidence in the preſent caſe, for it would be er will not be al 


hard, it parol evidence of a father's declaration ſhould be allowed n 1 
to debar a child of her orphanage ſhare. her — 


ſhare; but 
proofs of declarations by he d, in regard to an advancement in marriage with the daughter of a free- 
man, will be admitted Proofs alſo of declarations of the wife, made during the coverture of her firſt huſ- 


band, may be read againſt the ſecond, 


But the ſame rule will not hold as to any declarations of the huſ- 
band, in regard to an advancement in marriage with the daughter of 
a freeman, for the proofs of Mr. Paxton's declarations here, are ve 
ſtrong, and muſt be admitted as evidence; and it was ſo held in the 
caſe of Dean v. Lord Delawar, and there is great reaſon it ſhould be 
ſo, becauſe it is a declaration againſt his intereſt, as it cuts him off 
from the orphanage ſhare, which he is intitled to in the right of his 
wife. 

I am likewiſe of opinion that the declarations of the wife, of which 
there are ſeveral proofs, are evidence to bind the huſband, for being 
made during the coverture with the firſt huſband, I ſee no reaſon 
why it ſhould not bind as much as if the declarations had been made 

after the death of the firſt huſband, and before her marriage with the 
other. 

There is a circumſtance too, in this caſe, of the teſtator's borrow- 
ing 100/, the very day of his daughter's marriage with Mr. Paxton, and 
putting it into a purfe with 200 J. more, in order to give it to the 
huſband, and the husband went into another room with the father, 

who had the purfe in his hand, and when they came out, he de- 
clared he had received part of his wife's portion ; this has a good 
deal of weight aſſiſted with the reſt of the evidence. 

There has been no writing attempted to be ſhewn on the part of 
the plaintiff, under the hand of the father, to aſcertain what the ad- 
vancement was, but his counſel have inſiſted, though there is no 
particular writing, yet that it may appear what the advancement was 
by ſome of the father's books, and therefore the court . 
1 Order 
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order his books to be brought before a Maſter, to inſpect, as was 
done in the caſe of Dean v. Lord Delw au. 
Unleſs it ap- If it did _— to me in the preſent caſe, what it was that the 
's by ſome father had advanc'd by ſome book written in his own hand, it migtit 
with a free- be a ground to direct ſuch an inquiry, whether it was a full advance- 
man's own ment, upon being compared with the orphanage ſhare z but as there 
hand, what be; no ſuch ſuggeſtion at all by the bill, that there is any ſuch book, 
to a child, the I ſhould not be juſtified in directing ſuch an inquiry. W 
court will not. Upon the whole, I do not think the plaintiff intitled to any 
a wks orphanage ſhare of the late Mr. Everet's perſonal eſtate, 1 | 
tber it wa a The next queſtion is, with regard to maintenance, whether there 
1 ſhall be any allowance for the time Francis Everet Paxton an in- 
; fant, and the ſon of Mary by her firſt husband, lived with his 
mother, ei N Hog 
Where father I ſhall not diſpute but every father and mother by the law of 
or mother are nature is under an obligation fo maintain their own children, but 
dance, de yet this may be varied by circumſtances; for ſuppoſe the futher or 
child ought o mother ſhould be in a low or mean condition in the world, the court 
pe e ue. will order, eſpecially in the caſe of a mother, that the child thould 
2 by be maintained out of a proviſion left to it by a collateral relation. 
a collateral re- But here the maintenance was only for fix months, which is ſo 
— ſmall, that it will not bear the expence of ſending it to a Maſter; 
therefore, let this demand for maintenance be ſet againſt the coſts 
for the demand of the orphanage part, and the bill be diſmiſſed with- 


out coſts generally. 


ae 
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Michaelmas term 1737. | 


Morgan v. 


. 
— Heber ln, gp oor Eee, Loo 
Caſe 184. Pill was prob oht Tor a Jegacy in the court of equity in Þ Che 
e nock in Wales, before the Welch Judges at the aſſize, and; the 


decree may be legacy decreed to be paid; the defendant appealed from the decree 


had in this to the houſe of Lords, and inſiſted there was an omiſſion in the de- 


_— _ cree ; for notwithſtanding an account was directed to be taken, yet 


are ſtated by it was not ordered that all juſt allowances ſhould be made in ſuch ac- 
the bill, not, count to the defendant: Upon the appeal, the decree as to the pay- 
93 ment of the legacy was affirmed, but varried as to the juſt allow- 
for the ſame ances ; and the houſe of Lords ordered their decree to be carried 


matter i . . . | 
Wal, into execution by the court in Wales, = 
e 


Decree. 409 


The defendant afterwards fled to avoid the execution of the de- 
cree into England; and the bill now brought, ſets forth the will by 
which the legacy was given, and the proceedings and decree in Males, 
and the appeal to the houſe of Lords, and their decree, and that the 
defendant had, to avoid the decree and payment of the money, 
fled into England out of the reach of the proceſs of the court in 
Wales. 
To this bill the defendant demurred, and for cauſe ſhewed, that 
it appeared the plaintiff had obtained a proper and compleat decree, 
and that this court always refuſed to aſſiſt the decree of an inferior 
court. 
On the other hand it was ſaid, that an action of debt will lie 
upon a judgment, in an inferior court, in the court of King's Bench, 
or court of Common Pleas. 
Tord Chancellor was inclined to over-rule the demurrer, and aid, 
that the bill having ſtated the will, and all the proceedings in Wales, 
&c. for the recovery of the legacy, an original independant decree 
might be had in this court for the legacy, but would not abſolutely 
determine it now ; and therefore reſerved the conſideration of the de- RP 
rrer till the hearing of the cauſe. © - aw was ac 3 3: ere | 
cz UE So A bord 1 5 — . Zee FH, . 
Chat fe Femme ex Lev. 


C A P. XXXIX. 


Deeds and other Writings. 


(Deeds and inſtruments entred into by 
fraud, in What caſes to be relieved againſt. 


—_—. — 


Michaelmas Vacation 1737. 


Wicholls v. Micholls. 


HOUGH a man is arreſted by due proceſs at law, if a wrong Caſe 185. 
uſe is made of it againſt the perſon under ſuch arreſt, by ob- Though a 
liging him to execute a conveyance, which was never under conſi- hg arſe 


. | l ? by due pro- 
deration before, this court will conſtrue it a dureſs, and relieve ceſs, yet if 
againſt a conveyance executed under ſuch circumſtances. obliged to ex- 

ecute a con- 
| veyance while 
Vide title Heir and Anceſtor. under matt. 
this court will 
. . . relicve, 
Vide title Voluntary Deed and it's Effetts. 


Ee HP CAP. 


C A P. 
Deviles. 


(A) Of vold deviſes, by uncertaſnty in the deſcription of the 
perfan to take. 


(B) Df deviſes of lands foz payment of debts. ” 
(C) Ot executozy deviſes of lands of inheritance. 


D) 1 a deviſe ſhall, 02 ſhall not be in ſatisfaitfon of a thing 
lle. | 


(E) What wozds paſs an eſtate tail, 


(F) Of things perſonal, as goods, chattels, &c. by what de 
ſcription, and to whom good. 


(8) e wozds paſs a fee fn a will. 


"a. 
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* 
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XL. 


00 Ok void deviſes, by uncertainty in the 
_"defcription of the perſon to take. 


Michaelmas term 1737. 
 Revers's caſe, 


„A Teſtator by his will gives an equal ſhare of his real eſtate, 
(which al be his due, when the ſaid eſtate ſhall be ſold). to 
his two ſons. James and Charles Rivers. 

Lord Chancellor : Firſt queſtion, Whether, as it appears that Fame; 
and Charles are illegitimate children of the teſtator, this is ſuch a de- 
ſcription of their perſons as will intitle them to take under the will ? 

Though In the caſe of a deviſe, any thing that amounts to a de/ignatio per- 
baſtards rice ſonær is ſufficient, and though in ſtrictneſs they are not his ſons, yet 


ly are not ſons, 
yer if they if they have a acquired that name by reputation, in common parlance 


ys acquired they are to be conſidered as ſuch. 
— by ir has been ſaid, the teſtator has likewiſe made a miſtake in their 
in common Names, and therefore they cannot take; but the law is otherwiſe, 
partance they for if a man is miſtaken, in a deviſe, yet if a, perſon is clearly made 
perſon's me Out by averment to be the perſon meant, and there can be no on 
be miſtaken in to whom it may be applied ; the deviſe to him is good. 
22 Ihe ſecond queſtion is, What intereſt.in the, eſtate deviſed James 
by averment and Charles Riders take by this will? The words an equal ſhare, of 
- my real efiate, muſt mean in equal ſhares, ſhare and ſhare alike, or 


deviſe to him it cannot be made ſenſible; and theſe words can be no further ex- 
1: good. ; tended 


Caſe 186. 


Deviſes. 411 
tended than to the furplus due to the teſtator from that eſtate 
which was to be ſold, and will not reach to any other eſtate. 


February the 4th 1737. 
| | Minſhull v. Minſbull. 


R7 CHARD Lefer the teſtator, uncle of Nanda! Minſhull, who Caſe 18 
had Randal his eldeſt ſon, John his ſecond ſon, and ſeveral other B ., 
children, deviſes an houſe, &c. in bzc verba, viz. © I give and de- wR.M. el. 
« viſe the houſe, Cc. to Randal Minſhull, eldeſt ſon of my nephew den fon of his 
t Randal Minſhull, and the firſt heirs males of his body lawfully be- CENTS 
«© gotten, and the heirs males of his body, and in default of ſuch heirs males of 
« iſſue, 1 give, &c. to the ſecond ſen of the ſaid Randal Minſhull, eben, 2nd 
te and the heirs males of his body, and their iſſues; remainder over, of his — 
« &c,” There is a proviſion made in the will, © that to whomſo- and in default 
e ever the eſtate ſhould come; he ſhould pay on his entry upon — 
« the eſtate, to each of his brothers and ſiſters 20 J. apiece, and to /on of the ſaid 
© Fobn, and the ſeveral children of his nephew, naming them par- 5 on 
q Aigulazly, 20 V apiece likewiſe.” p his boy, and, 
108 1 their iſſues; 
2 177 | 2 ag 38 4 * 1 R. M. do not mean the ſecond ſon of the 


The deviſe in the preſent caſe was of a reverſion, which did not 
take effect, till many years after the teſtator's death. 

Randal, the firſt deviſee, dies without iſſue ; John enters and dies, 
having deviſed the premiſſes to the defendant his younger ſon, in pre- 
judice of the plaintiff his eldeſt ſon. 

The bill was brought for an account of the rents, &c. and at the. 
hearing at the Rolls, the queſtion was, Whether in the deviſing 
words, To the ſecond ſon of the ſaid Randal Minſhull, the ſon of the 
nephew Randa] Minſbul is meant, or the ſon of the nephew's eldeſt 
ſow;* for ſuppoſing the latter, the particular limitations in the will 
extending only to the iſſue of Randal the deviſee, who was dead 
without iſſue, the reverſion on his death taking effect in poſſeſſion in 
Jubn as heir at law of the teſtator; the diſpoſition of John by will 
was gbod; but ſuppoſing the will to mean the fon of Randa the ne- 
phew, that alm being tenant in tail under the will, and not having 
dene any act to bar the entail, the plaintiff has a good title as being 
the eldeſt ſon of h. 4 

The mafter of the Rolls (2) decreed in favour of the plaintiff : On % Sir J 
appeal to Lori Chancellor, he directed an iſſue to try the matter of Tel. 
fact, which of the two perſons was meant by the teſtator, and fad, 
it was a matter that lay properly in averment, and was determinable 
by eireumſtumces, proving the intention of the teſtator, one way or 
other; the will was made in 1658, and the parties not being able of 
either ſide to furniſi themſelves with any evidence, tending to clear 

bn up 


* 


Dewiſes. 


up this point; it was agreed between them to bring the matter on, 
for the opinion of the court, upon the legal conftru@tion 1 the 
words as they appeared on the face of the will. 

The Attorney general for the plaintiff infiſted;, that Randal the de- 
viſee was tenant in tail; the uſe he made thereof was by inferting 
from thence, that if the teſtator had made the deviſee tenant in tail, 
an eſtate which in it's nature included a limitation to all the iſſue of 
the deviſee, he could never intend likewiſe to limit a remainder by 
purchafe to the ſecond fon of the deviſee, who could otherwiſe take 
as iſſue in tail, nor was it poſſible elſe that remainder” could 
ever take. place in poſſeſſion, becauſe it could only take effect on 
the death. of the firſt deviſee without iſſue, which ſuppoſes the re- 
mainder man then dead. 

To prove that the ſubſequent words of limitation, v/z. the heir, 
males of his body, annexed to the preceding limitation to the firſt 
heirs males of his body, would not controul the former words, and 
make ſuch firſt heirs male take by purchaſe, who would otherwile 
take by limitation; he cited the caſe of Goodrrght v. Pullen, B. R. 
13 Geo. 1. Nicholas Liſle deviſed the premiſſes to his wife for life, 
remainder to his kinſman Nicholas Liſle, for the term of his natural 
life, and after his deceaſe, to the heirs males of the body of the ſaid 
Nicholas lawfully to be begotten, and his heirs for ever. But in caſe the 
ſaid Nicholas die without ſuch heir male, then he deviſes to his 
kinſman Edicard Liſle tor life, and after his deceaſe, to the heirs 
males of his body lawfully begotten, and his heirs tor ever; and in 
default of ſuch heir male, remainder over, &c. it was held there, 
that Nicholas the firſt deviſee was tenant in tail. 

Mr, Fagalerliy of the ſame fide, to prove that the words fr "FM 
males were proper words of limitation, cited the caſe of Dubber v. 

Trollep. Sir Thomas Trollop having five ſons, deviſes the manor of 
Cafwick to his eldeſt ſon Wilkam for life, and from and after his 
deccaſe, to the firſt heir male of his body ; it was held in that caſe hy 
the court of Common Pleas, that Milliam was tenant in tail, and on 
a writ of error brought, that judgment was affirmed in B. R. "if T. 
1735. 

* Chute e contra: Both the caſes cited are diflinguithable Som 
the preſent; in that of Goodright v. Pullen there is no ſuch word as 
iht; in that of Dubber v. Trollep, no ſubſequent words of limnation 
annexed to the firſt, 

A court never Lord Chancellor : This caſe will depend on the weeds of the wil 

23 due. with regard to the perſon intended by the teſtator, by the name of 

Jeſs * ee Randal, and the legal operation of the words made uſe of; and a 

ſolutely dark, court never conſtrues a deviſe void, unleſs it is ſo A dark, 
that they don that they cannot find out the teſtator's meaning. 

the tellator: The proviſion of the payment of the legacies (by the perth to 

meauing whom the eſtate ſhould come) to his brothers and liſters, and to 

John, &c, is, as has been infiſted on for the plaintiff, a very ſtrong 

expre on of the intent of the party; for as here is a (pecificati , 

the children, it muſt mean the — and ſiſters of Randal Min- 

3 ſhull 


f 


"= 


Deviſes. 

ſhull, the eldeſt ſon of Randall Minſbull the nephew, and could never 
intend to mean every taker. For ſuppoſing the words to mean the 
ſecond ſon of the deviſee, as there is plainly an eſtate tail created prior 
to any intereſt he can claim, (whether the words ft heirs males are 
conſtrued words of limitation or purchaſe;) an eſtate which may con- 
tinue for a great number of years, in all probability, without any 
failure of iſſue, it would be a moſt abſurd thing to charge a perſon, 
at ſo great a diſtance from the eſtate, with the payment of money to 
perſons then in being, whom the teſtator could hardly ſuppoſe would 
be living at the time of the title accruing to ſuch ſecond ſon. On 
the other hand there is nothing extraordinary in charging Randall the 
firſt deviſee, or upon a ſuppoſition of his death without iſſue, in the 
life of Jobn, in charging Jobn with the payment of thoſe ſums, which 
raiſes a very ſtrong preſumption, that ohn was the perſon intended to 
take under the limitation to the ſecond ſon of Randal. 

It has been objected againſt this conſtruction, that ohn will then 
be deviſee of the eſtate, and intitled to the 201. likewiſe, which the 
teſtator could never intend ; but the words muſt be taken reddendo 
fmngula ſingulis, and Jobn to have the 204. only in caſe of the firſt de- 
vilee's right taking effect in poſſeſſion, and the determination of the 
preceding eſtates then in beingat the time of making the will. It is much 
mote natural likewiſe that the teſtator, when he was making a diſ 
ſition of his whole eſtate, having a nephew who had two ſons, ſhould 
ſettle it ſucceſſively on both the ſons, than ſtop at the firſt, without 
extending the entail, or diſpoſing of the reverſion. 

Whether the firſt deviſee was tenant for life, or in tail, is a queſtion 


proper to be conſidered, and the determination of that point will 
certainly give great light into this matter, and clear the way towards 
the conſtruction of the will on the other point, in the manner it has 
been inſiſted on. 

I am of opinion the words of limitation, ſuperadded here to the 

ing words of limitation, will certainly not of themſelves make 

the firſt words of purchaſe, but the ſubſequent ought to be rejected as 
redundant and ſuperfluous. | 

In Archer's caſe *, an eſtate was limited to Robert Archer, the firſt * 1 Co. 66 b. 
taker, expreſly for life, to which great regard is always had in deter- Sebſequene | 
mining whether an eſtate for life, or in tail paſſes. diy, in that caſe n 
it was to the next heir male of Robert only, not heirs as here; nor will not the legal 
the ſubſequent words of limitation affect the legal operation of the ene 
preceding words in any caſe of this kind, unleſs the word heir is made . 
uſe of in the fingular number, or there is an expreſs eſtate for life li- tation, unlels 
mited to the firſt taker. It is true, in Sbelly's caſe +, Anderſen Ch. ned bir 
Juſt, puts this caſe, If there be a limitation to the uſe of a man for ſingular num- 
life, and after his deceaſe to the uſe of his heirs, and of their heirs — noted 
females of their bodies; in this caſe, theſe words (his heirs) are fie limited 
words of and not of limitation, for then the ſubſequent words to the firit ta- 
(and of their heirs females of their bodies) would be void. That Fr 
appears to be a caſe only put by Anderſon, and no reſolution of that 5 c b. ; 
kind; but beſides there, the ſubſequent words vary eſſentially the 


1 preceding 


413 


; 
| 


| 


414 Devi it . 
preceding limitations, and alter the courſe of ſucceſſion and <njoyment 
of the eſtate. 

Noſtreſs tobe There are ſubſequent words of limitation annexed litewiſs to the 
* the deviſe to the ſecond fon, which ſhews the teſtator had no intention 
mean! caly they ſhould operate in deſtruction of the former words. No fireſs at 
that they all is to be laid on the word i; there are many authorities for that 
ſhould take in purpoſe, and the caſe of Dubber v. J rollep is a very ſtrong one; there 
cording to pri- the word heir too was uſed, not heirs. The word firft means only 
a of birth that they ſhould take in ſucceſſion, according to priority of birth and 
anc ſeniority ſeniority of age, and is unneceſſarily providing for what ho law Itſelf 


of age. 
does. 
| Decreed for the plaintiff. 


October the 28th 1738. 


| ee, — ol Purſe v. Snaplin. Et e contra. Gf YR 
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Lot /« Fes. SEX £25 „ « 


2 ea” BERT Rowland, on the 23d of Februa made" hi 
, Þ OBE owland, on the 23d of February 1734, is 
= oafod — 5 — R will in theſe words: * I Robert Rowland do heroby make my 


2 3 
.. 


A his = _ „ will, diſpoſe of my eſtate in manner following, viz. Fin, I give 
5 85 4. wed deviſe to my nephew Robert Snaplin, and his heirs, my free- 
nuity-ſtock of * hold and copyold eſtates, (by the ſeveral names and deſcriptions 
the F. 5. com- «© therein mentioned.) Tem! give to my niece Ann Snaplin $000 l. 


Pon ew “ in- the old Annuity-ſtock of the South Sea Company.” And then 


his nephew 
R. b. col after two or three intervening legacies of ſtocks of different kinds, 


22 teſtator ſays, I give to my couſin Robert Purſe 50001. in the old © 
of the S. S. Annuity-ſtock of the South Sea company, and the reſt and reſidue 


company. At of my eſtate, both real and perſonal, I give, deviſe, and be- 
the time of , queath to my nephew Robert Snaplin, his heirs, executors and 


making his 
will, and at his ce adminiſtrators, and made Robert Purſe executor,” 


death, the teſ- Int 9m) 
tator had only g ol. in old S. S. Annuity-flock. They are to be conſidered as two diſtin legacies, and 


A. S. and R. P. are intitled to have them made good out of the teſtator's aiſets, and the executor dire&ed_to 
purchale, out of the perſonal eſtate, 5000/. old S. S. Annuities, and transfer one moiety to A. S. and the other 
moiety to his own uſe, and the go old S. S. Annuities, which the teſtator died poſſeſſed of, to be applied 


0 n towards payment of the legacies to 4. S. and R. P 
FG watts , los FEOF: Wa Pon fee la7'34 5; 


The teſtator, at the time of making his will, and at his death, had 
only 50007. in old South Sea Annuity-ſtock, which Anne Snaplin, 
now the wife of Charles T-onſend, claims under the will of Robert 
Rowlond ; and Robert Purſe brings his bill for the legacy and account 
of the eſtate, inſiſting to retain the ſame for his own uſe, for his 
legacy of go old Szuth Sea Annuity- ſtock: In which caſe the 
defendant Aune inſiſted, that the plaintiff ſhould, out of the teſtator's 
perſonal eſtate, purchaſe 3000 J. in old Sauth Sea Annuity-ſtock, and 
transfer the ſame to her, and pay her the dividends from the death 
of the teſtator. 
Robert Snaplin, the refiduary legatee, inſiſted that the teſtator on- 


ly deſigned to give away ſo much old South Sea 1 as he 
en. | 


- 


| Deviſes. | 
was actually poſſeſſed of at the time of making his will, and that no 
art of the perſonal eſtate ought to be applied in the purchaſe of 5090 /. 
in old South Sea Annuity-ſtock. ae | 


The "Maſter of the Rolls decreed an account of the perſonal eſtate 
of the teſtator ; and as to the two legacies of 50001. each in old South 
dea annuities, reſerved the confideration thereof. The Maſter re- 
ported that the perſonal eſtate was more than ſufficient to pay all le- 
acies. | | 
The cauſes coming on the 22d of December 1738. his honour was of 
opinion that there could be but one 5000/7. old South Sea annuity paſs 
by the will, and that the 5000/. old Scuth Sea annuity which the teſ- 
tator had at the time of his death, and the intereſt ſince, muſt be 
divided between the plaintifts Robert Purſe and Anne Snaplin (wite 
of Townſend) and that Purſe ſhould transfer one moiety of the ſaid 
5000/. South Sea annuity, and pay one moiety of the intereſt to Charles 
Townſend and Ann his wife. fo 
Robert Purſe and Ann Snaplin, becauſe they had: not 5000 J. old 
South Sea: Annuity-ſtock each made good to them, appealed from this 
part of the decree, | 
Lord Chancellor : The general queſtion here is, If the two legacies 
of 50004, are to be conſidered as two gifts of the ſame individual ſum 
and quantity, or different ſums and quantities? If they are gifts of 
the ſame individual ſum, the decree is right; if they are different and 
diſtin& ſums, the reaſon on which that decree is founded, totally 
fails. 
The firſt and primary thing to be conſidered is the intention of 
the teſtator; and as to that I can have no doubt, he has, in very plain 
words, given 5000/4, to the one and to the other, I believe it will 
not be denied that when he wrote the firſt clauſe, he deſigned to give 
Anne Snaplin 50001. how can it then be thought that he had not the 
ſame intent as to Robert Purſe, when he wrote the ſecond clauſe, 
where he has uſed the ſame words? | 
It was urged that the teſtator had miſtaken what ſtock he had, minakes in 
and what he had before given ; but miſtakes in making wills are ne- making wills 
ver to be ſuppoſed, if any conſtruction that is agreeable to reaſon can 1", 7.9 
be found out, If a man deviſes a ſpecifick individual thing which he any conſtruc- 
has not, this is a plain miſtake ; but ſuch argument is never. to be don 
uſed except through neceſſity, and where it is not to be avoided ; So a 1 
teſtator ſhall not be charged but from neceſſity with forgetfulneſs, and found out. 
here there are ſcarce two lines intervening between the two legacies 
now. in, queſtion, ſo that there was no poſſibility of the teſtator's for- 
getting, | Hap | 
Ihe firſt objection is, that the teſtator by the ſecond clauſe intended 
to diſpoſe: of the ſame 5000 J. old South Sea Annuity-itock, and to 
make Anne Snaplin and Robert Purſe joint tenants. 
But this argument is inconſiſtent with the former way of account- 
ing for it, either by miſtake or forgetfulneſs, and makes the teftator 
guilty of the greateſt abſurdity, If that had been his intent, when he 
- | wrote 
1 


wrote the ſecond clauſe, he might have uſed very plain and expreflive 


words to ſhew the change of his intention, 
I think therefore his intent was clearly to give 50007. South Sea 
Annuity-ſtock to Robert Purſe ; and the queſtion now is, If ſuch in- 
tent can have its effect ? . . 
Every clauſe Every clauſe in a will ſhall be conſtrued fo as to take effect accord- 
in a will fall ing to the teſtator's intent, if it is conſiſtent with the rules of law; and 
as to take ef. a teſtator's power over his perſonal eſtate is exceeding free and clear 


fe according from many reſtraints, which the law lays upon real eſtates. 


e brings me to the ſecond objection, which is, that the teſtator 


intent, if it is 


conſiſtent with had only 5000 J. old South Sea Annuity- ſtock, either at the time of 


— rules of making his will, or his death, and the will is relative to what the 


teſtator had at thoſe periods of time. 

In anſwer to this it is to be obſerved, that the teſtator has not uſed 
in either bequeſt the word ine, ſo as to determine the particular pro- 
bene and the civil law makes great uſe of the inſertion or omiſſion 
of this word in legacies*: And where the words are general, it may 
be taken as an injunction to the executors to purchaſe and make 
up out of the aſſets what he had beqeathed, though he had it not in 
ſpecie at the time of his death, and as an indication how the teſtator 
would have his aſſets diſpoſed of, and theſe legacies to Anne Snaplin 
and Robert Purſe may very conſiſtently take effect as directions to the 
executors to purchaſe 5000/7, old Sauth Sea Annuity-ſtock, or ſo much 
as was wanting to make up the ſum bequeathed. In 2 Domat, title 
Legacies, p. 159. ſec. 18. Deviſe of a thing not in rerum natura, 
during the teſtator's life, held good ®. Vide Swinburne's third part, laſt 
edition, 173, 179. 

Theſe reſolutions are grounded on the rule of the civil law, in 
regard to legacies conſiſting in quantity and number ; and there is a 
great difference between the teſtator's deſcribing the quantity in ge- 
neral, and his determining and particulariſing it by the word mzne. 

If the ſurplus of the teſtator's perſonal eſtate would not have held 
out ſufficient to make up their legacies, it would have been a ve 
ſtrong objection ; but the caſe is delivered from that difficulty by the 
Maſter's report, that it is ſufficient, and then in conſcience all his 
legacies ought to be ſatisfied and paid. 

The third objection is, that this legacy to Robert Purſe is a ſpe- 
cifick legacy, and therefore, if not found among the teſtator's aſſets, 
mult fail. | 

To this I anſwer, that there are two kinds of gifts, which by us 
are reckoned under the name of ſpecifick legacies. 


n. 


* Domat, 2d wel. 159. ſec. 21. When a teſtator bequeaths a certain thing, which 
he ſpecifies as being his own, the legacy will not have its effect, unleſs that thing be 
found extant in the ſucceſſion, For example, if he had ſaid, I beqeath to ſuch a 
one my watch, or my diamond ring,” and that there were not found in the ſucceſ- 
ſion either diamond ring or watch, the legacy would be null. But if he had ſaid, 
I bequeath a diamond ring, or a watch,” legacy would be due, and would have 
its effect. 

2 | Firft, 
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\ Firſt, When a particular chattel is ſpecifically deſcribed, and &if- Where a par- 


„ann | a a : ticular chattel 
tinguiſhed from all other things of the ſame kind. is ſpecifically 


diſtinguiſhed from all other things of the ſame kind, and is not found amorg the teſtator's effects, 
given firſt-to A. and then to B. they muſt divide it; or if di 


deſcribed, and 
it fails; or if 


| ſpoſed of in the teltator's life-time, it is an ademp- 


tion of ſuch legacy. 


- *Secondly, Something of a particular ſpecies which the executor may 
ſatisfy, by delivering ſomething of the ſame kind, as an horſe, Ge. 

- The firſt kind may be more properly called an individual legacy, and 
if ſuch ſo bequeathed is not found among the teſtator's effects, it fails; 
or if given firft to A. and then to B. they muſt divide it; or if it is 
diſpoſed of in the life of the teſtator, it is an ademption of ſuch le- 

acy. 

: But this gift is not confined to the particular 50007. old South Sea 
Annuity-ſtock which the teſtator had, and therefore does not fall 
within the firſt rule, but the ſecond, which is of a more liberal na- 
ture, it is a legacy conſiſting in quantity and number, and not con- 
fned'to the ſtrictneſs of the firſt rule, * 

The latter part of the opinion in Partridge v. Partridge, is an 
authority directly in point with the preſent caſe ; and I think there is 
no real difference between the caſe of a teſtator's having only one 
5000 l. ſtock and deviſing two 5000 J. ſtack, and the caſe of a teſ- 
tator's having no ſtock at all, and deviſing 1000/7. or any other quan- 
tity of ſtock, | 

The fourth objection is, that in the other parts of the will the teſ- 
tator had given to ſeveral perſons ſeveral quantities of ſeveral ſtocks, 


and in each had given the exact ſum he was poſſeſſed of, and there- 


fore it muſt be intended in the preſent caſe he meant to give no more 
than he really had: But I think 7hat objection turns quite the contrary 
Way. 

The fifth objection is, that one of theſe two legacies is a ſpecifick 
legacy, and it is abſurd to ſay, that the ſame words ſhall make one a 
ſpecifick, and one a general legacy. 

But the ground of this objection fails, for neither of theſe is a ſpe- 
cifick legacy, within the ſtrict rules, for the reaſon before mentioned. 
The teſtator intended 5000/7. South Sea ſtock, which he was poſſeſſed 
of, ſhould be applied in ſatisfaction of theſe legacies as far as it would 


— 


— _ —_—— — — * 


* In the caſe of Partridge v. Partridge, November 1736, * The teſtator bequeath- 
ed 10001, Sauth Sea ſtock to his wile for life, with a power to diſpoſe of it among 
„his children. At the time of making his will he had 18co/. South Sea ſtock ; he 

aſterwards fold out 1600 J. and then re-purchaſed enough to make up the ſum gi- 

ven, Then came the act of parliament for converting ſom? part of South Sea ſtock 
into annuities. ,, One queſtion was, If thealtering the ſtock according to the act of 
. parliament was an ademption pro tanto? and adjudged not. The ſale by the father 
was, likewiſe adjudged no ademption, for the deviſe of ſo much South Sea ſtock was 
«© deſcriptive of the nature and kind of the thing deviſed, not of the particular ſtock 
„ which the teſtator had: and if at the time of making his will, or death, the teſtator 
4 had,qo;ftack, this would have amounted to a ditection to the executors to purcha(e 
« ſo much, according to the terms of the deviſe.” 


A 50 


go 
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go; as if he had given 5000/7. in money to Anne Snaplin and Robert 
Purſe, and had only 5000/. that muſt have been applied as far as it 
would go; and the executors, if the aſſets were ſufficient, muſt have 
made up the reſt : So it is in this caſe. 
The ſixth objection is, that this caſe was like money given in ſuch 
a cheſt, and that the ſtock was deſcriptio loci; but here it mult be ta- 
ken as the deſcription of the thing given, for the reaſons before men- 
tioned. 
The ſeventh objection is, that there was no reaſon why Fcool. 
South Sea Annuity-ſtock ſhould be given to Robert Purſe, any more 
than 5000/7, in money, there being no particular truſt or uſe created. 
But theſe, though true, are no objections. We are not to account 
for the teſtator's reaſons, but to follow his intent as near as it can be 
found out; but if a conjecture may be allowed, it was to preſerve an 
exact equality between the two legatees, as they were equal in degree 
of relation to the teſtator. 
13 8 The eighth objection 1s, that if this conſtruction prevails, there will be 
particular le- little or no ſurplus; but if that ſhould be the caſe, it is of no weight, for 
e e q in our law particular legatees are always preferred before the reſiduary 
before the re- legatees, (though it was otherwiſe in the Roman law) the re/iduum be- 
fiduary dealt ing by us conſidered as the gleanings of the teſtator's eſtate : Beſides, 
wy _— here all his real eſtate is given expreſly to the reſiduary legatce by 
the Roman name. 


law) the re- 
/:daum being confidered by us as the gleanings of the teſtator's eſtate. 


Theſe two legacies therefore are to be conſidered as two diſtinct 
legacies, and Aune Snaplin and Robert Purſe are intitled to have them 
made good out of the teſtator's aſſets. But this is not ſuch a general 
rule, as that ſtock always ſhall be conſidered as a legacy of quantity 
and number; and therefore I perfectly agree with the caſe of Aſbten 
v. Aſhton, where the ſtock was to be {old and land purchaſed; the teſ- 
tator there intended to give only what he was actually poſſeſſed of, and 
it was of great weight i in that reſolution, that a truſt was declared to 
ſell and ditpoſe of, and it could not be ſuppoſed that the teſtator in- 
tended his executor ſhould buy ſtock, and unmediately ſell it again, 

id Caſesin and buy land with the money. * 
Equi:y,during Vis Z,cr«/hip directed that ſo much of the ſaid order as relates to 
2 the 5000 J. old South Sea Annuity-ſtock, given to Robert Purſe and 
153. Anne Snaplin, ſhould be reverſed ; and declared that they are intitled 
each of them to 5000/7. old Scuth Sea Annuity-ſtock, to be made good 
to them out of the teſtator's perſonal eſtate; and that the 5000/7, old 
South Sea Annuny-ſtock, which he died poſſeſſed of, ought to be 
proportionably applied towards payment thereof, and Robert Purſe to 
transfer one moiety of the ſtock, and the dividends to 7 ownſend and 
Aune his wife; and that Revert Purſe do, out of the perſonal eſtate, 
purchaſe ooo, old South Sea Annuity-ſtoc k, and transfer one moiety 
to Townſend and his wife, and the other moiety to his own uſe : The 
Maſter to compute how much the dividends of 5000/1, ſtock, from 
1 a year 
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a year after the teſtator's death, would have amounted unto, and R:- 


gert Purſe to pay a moiety thereof to Tewonſend, and retain the other 
himſelf. 


(B) Ok deviſes of lands fo2z payment of 
debts, 


Movember the 8th 1737. 


Mary Ridout widow, and executrix of William Ridout, — Plaintiff. 
Defendants. 


DJ LET AM Ridout who died ſeiſed in fee of the reverſion of ſe- Caſe 189. 

veral eſtates in Somerſetſhire, conveyed them to two perſons and 
their heirs, to the uſe of himſelf for life, and afterward to the uſe 
of ſuch perſon, and for ſuch purpoſes as he by will ſhould appoint, 
and did accordingly deviſe the ſaid premiſſes to Robert and Richard 
Tyte, and their heirs, in truſt for the plaintiff for life, and afterwards 
for a term of 2000 years, in truſt, by and with the conſent and di- 
reftion of the plaintiff, teſtified in writing under her hand and ſeal, 
in the preſence of three witneſſes, for raiſing ſuch ſums as ſhould be 
thought neceſſary for diſcharging his debts, with remainders over, 
and appointed the plaintiff executrix and reſiduary legatee ; and 
died ſoon after without ifſue. 

The defendants ſet up ſeveral demands upon the eſtate of Milliam 
Ridout, and particularly the defendant Dowding, who claimed by 
bond and otherwiſe. 

Lerd Chanceller : A teſtator in the firſt part of a will gives his, an! 
wife an eſtate for life in particular lands, and in the latter part creates fr Sea oh 
a term for years, to take place from the day of his death, in truſt for eftate for life 
raiſing ſums of money to diſcharge his debts, in ſuch manner as the 10 >> wie, 


l and in the lat · 
wife ſhould direct. ter part creates 


| a trult term 
for payment of debts to take place from the day of her death. 


Dowding and others, 


The queſtion is, Whether the wife is intitled to have her eſtate 
for life diſcharged of the term. 
Notwithſtanding the teſtator has in the outſet of his will given The term tho? 


* 2 , {ubſequent, 
her an eſtate for lite, yet I am of opinion the term, tho' ſubſequent, 9 


ſhall take place of the wife's eſtate for life, and it is plain it was his of the wife's 
intention it ſhould be ſo, by making uſe of theſe words, the term (to eſtate for lite, 


1 IT” . eſpecially as it 
take place from the day of bis death, and it is immaterial how a teſta- 3, E Hruſt term 


tor places the ſeveral deviſes in a will, becauſe the whole muſt be for rang 
money. It 


is immaterial how a teſtator places the ſeveral deviſes in a will, becauſe the whole mult be conſtrued together, 
ſo as to make it conſiltcut, 


conſtrued 
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conſirued together, ſo as to make it conſiſtent, and here it is not ſub. 
ject to a bare naked term only, which might have admitted of ſome 
doubt, but to the truſt of a term to raiſe money for diſcharging the 
teſtator's debts, and the words that follow, in ſuch manner as his 
ace ſhould dinect, do not intend the wife ſhall have a power of ex- 
empting her eftate for life, but only that ſhe may raiſe it in the 
mott convenient method, either by mortgage, or otherwiſe. 

His Lordſhip decreed, If the perſonal eſtate of Milliam Ridout is 
not ſufficient to pay his debts, that the truſtees ſhould ſell the term of 
2000 years to make good ſuch deficiency, 


May the 3d 1738. 


£Elatch and Agnis, in behalf of themſelves, and all 
ther creditors of Francis Elliot deceaſed, 


8 Plaintiffs. 


Milder and others, Defendants, 


Caſe 190, 


{RANCTS Elliot being indebted to the plaintiffs by bond and 
a mp oh note, and to ſeveral other perſons, and being ſeized in fee in di- 
real and per- vers lands, part frechold, and part copyhold, and of a conſiderable 
_ eee is perſonal eſtate, having duly ſurrender'd the copyhold, made his will, 
ee of and thereby deviſed all his real and perſonal eſtate, whether freehold 
his debts, and or Copyhold, to be ſold for payment of his debts, and appointed 
r. raved anc the defendants Milder and Aguis executors; Wilder alone proved the 
cutor; the Will, and took upon him the execution, thereof, and the perſonal 


perſonal eliate eftate not being ſufficient to pay his debts, the plaintiffs bring their 
not being ſuf 1 : 


ficient, a bill bill to be paid their reſpective demands out of the teſtator's real 
brought by eſtate, 
bond and 


note creditors of the teſtator, to be paid their demands out of the real eſtate, The queſtion, Whether the 


executor can ſell the ſame, as the teſtator had given it generally to be ſold, without directing who ſhould 
dell. | h 


The defendants admit the will, but Milder the executor ſubmits it 
to the court, whether he can ſaſely procced to a ſale of the eſtate, in 


regard the teſtator had only given it to be fold generally, without di- 
recting who ſhould ſell the ſame. 
Mr. Fazakerley inſiſted the executor ought to ſell, and for this 

purpoſe cited, 2 /. 25. 2 Leon. 220, 
The more Lord Chancellr : I am of opinion, that money ariſing from the ſale 
ariſing from of lands deviſed to an executor for that purpoſe, or which the execu- 
the ſale, is le- 2 2 | . . "— 
gal allet in tor is impowered to ſell, are legal aſſets in his hands, and admini- 
tne bands of ſtrable as ſuch, and ſuch money, &c, being aſſets likewiſe in the 


Tuc cxecutor. p 27 * 8 0 © . — . 
PU. ter: ſame manner in the preſent caſe, it is a very reaſonable conſtruction, 


A. es that the executor ſhould be the perſon who ſhould. make the ſale ; 


X.. 44. 5 0. 


and therefore I decree that in caſe the perſonal eſtate ſhould not be 
ſaflicient to pay the debts, and legacies, that then the real eſtate of 


the 


3 
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the teſtator, both freehold and copyhold, ſhall be fold, and likewiſe 


that the executors and the heir ſhall join in the ſale, and all other 
proper parties as the Maſter ſhall direct. 


It was agreed in this caſe, that where lands are deviſed to truſtees Where lands 
to be ſold for payment of debts, and the heir at law is an infant, he e. deviſed to 


l d g F truſtees to be 
has no day given him to ſhew cauſe on his coming of age; otherwiſe ſold for pay⸗ 


where here is no deviſe of lands expreſly to any particular perſon, for ment of debts, 
in that caſe he has, and this being one of theſe caſes, his Lordſhip 8 


is an infant, 


directed the infant the cuſtomary heir of the copyhold premiſſes to he bas no day 
join in the ſale thereof on attaining 21, unleſs within 6 months after he e hes cauſe 


ſhall attain ſuch age, he ſhew good cauſe to the contrary, and the pur- — 


chaſer of the copyhold in the mean time to hold and enjoy the ſame. bat If the 
| ands are not 
| | deviſed to any 


November the 21ſt 1739. particular per- 


ſon, it is 
otherwiſe. a 


Bateman v. Bateman and others. 


| Caſe 191. 
OBERT Bateman by his will taking notice that he was ſeiſed A 2r9vi/ in 


of a copyhold, and that he had ſurrender'd the ſame to the uſe 22 ir 


of his will, directs that the ſaid copyhold ſhould remain, one third bis perſonal 


to his wife for life, and the other two thirds to his ſon, paying to = 2 
his two daughters 1 50 J. apiece at 21, but by a latter clauſe in the lands at V. 


will, ſays, Provided, that if my perſonal eſtate, and my houſe and ſhould not pay 
lands at V. ſhould not pay my debts, then my executors to raiſe n 9%. then 


his executors 


the ſame out of my ſaid copyhold premiſſes. to raiſe the 
ſame out of his copyhold premiſſes. 


Lord Chancellor: The queſtion is, Whether this latter deviſe will The rents not 


intitle the executors to ſell the copyhold eſtates, and I am of opi- eee 


nion it will, for as the rents are not near enough to diſcharge teſta- charge the 
tor's debts, theſe words will give the truſtees a power to fell, to ſa- chu, dbeſe 
tisfy the teſtator's intention of paying his debts : Therefore let an 


words will 


account be taken of the rents and profits of the copyhold eſtate, de- give the truſ- 


viſed by the will of Robert Bateman for payment of his debts ; and e PE 


if there is not ſufficient to pay his debts, I do decree hat the copybold copybold 

Nate be ſold, and the money ariſing by ſuch fale be applied towards {ands to ta- | 

ſatisfaction of what ſhall be found due. 1 
his debts. 


5 P (C) Ok 
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© Ot executozy deviſes of lands of inhe- 
ritance. 


Michaelmas term 1737. 


Hayward v. Stilling fleet. 


Caſe 192. 


I. H. by will JJ AL TER Hayward ſenior by his will gave 100 J. to his daugh- 
pave 100 J. to 


ter Frances, and 450 l. between two other daughters, and then 
F. Pen, deviſes his lands, in truſt for a term of 99 years, with a power to 
450/. be. Taiſe a leſs term, upon this ſpecial truſt and confidence, that if his 


_ — wife ſhould within 4 years after his deceaſe pay off, or ſecure to be 
Other a 


ters, and Paid, the ſum of 550/. to the ſaid truſtees, for the benefit of his 
then deviſes ſaid daughters, then he gives all his lands to his wife for her life, and 


his land in after her death to Valter Hayward his ſon, and his heirs male and 
truſt for a 


term of og fetale, and for want of ſuch iſſue, to him and his heirs for ever, 


years, with a the faid term to wait on the inheritance, and the truſtees to convey 
power to taiſe 


Ties tern over as aforeſaid, and the fortune of each daughter upon her death 
upon truſt, to go to the ſurvivor. 

that if his wife 

ſhould within 4 years pay off the 5; 50 /. then the . to her for life, and after her death to V. H. 

his ſon and his heirs male and female, and for want of ſuch iſſue, to him and his heirs for ever. 

This is a conditional limitation in the wife, taking place as an executory deviſe, and the freehold 
deſcended to the fon as heir at law to the teſtator, till the 4 years were elapſed, or bis wife had performed 
the condition, as a part of the inheritance undiſpoſed of, and by this deviſe the ſon had a good eſtate tail-in the 
inheritance, expectant on the deterthination of the term of 99 years. 


The wife did not pay the money. 

And ſome years ago a bill was brought againſt Walter Hayw ward 
the father of the plaintiff, for the 550 J. and a decree was — for 
the ſale, and after the payment of this ſum, the reſidue was to be laid 
out for the benefit of Walter Hayward then an infant, and father to 
the plaintiff, The eſtate was accordingly ſold to Mrs. Stilling fleet for 
610/. the 550/. firſt paid off, and the reſidue applied according to 
the decree. 

The plaintiff's father when he came of age, in conſideration of his 
confirming the purchaſe to Mrs. Stilling fleet, and conveying the re- 
mainder of the term, to prevent the merging thereof, to truſtees ap- 
pointed by her, received the 60. being the reſidue after the ſum of 
550 J. raiſed, and paid to the daughters. 

Mrs. Stilling fleet deviſes the eſtate to the defendant in fee. 

The preſent bill is brought by the grandſon of the teſtator, and 
heir at law of the ſon, for the reverſion of the inheritance * 5 the 
term for 99 years, and for an account of what timber has been cut 
down, and for an injunction to ſtay waſte for the future, and for the 
delivery of the deeds and writings, and for an aſſignment of the ſaid 
term, againſt the defendant the deviſee, of the purchaſer of term, and 


inheritance 
I 
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inheritance from the plaintiff's father, the ſon of the teſtator, there 
being no fine levied to the purchaſer by Malter Hayward, and ſhe 
having notice, at the time of the purchaſe, of the eſtate tail. 

Mr. Brown for the plaintiff inſiſted, that this is not ſuch a prece- 
dent condition with reſpect to the eſtate tail, as muſt be performed 
by the tenant in tail, before he can be intitled, but at moſt a charge 
only upon the eſtate. 

That the teſtator, in conſequence of his wife's paying the 550 /. 
gave her an eſtate for life, and if ſhe did not pay it, could never in- 
tend that the ſon ſhould not have the eſtate upon paying this 5 50 J. 

A term of 99 E created, with a remainder over, if the tenant 
for life paid not the 550 /. it is a refuſal of this eſtate, and it ſhall go 
over to the remainder man. 

The truſtees have a power to raiſe it by ſale or mortgage of all 
or part of the eſtate, and after the money was raiſed, they were to 
aſſign over the truſt, either at the requeſt of the wife, or the ſon, 

If the wife ſhould not requeſt, then at the requeſt of the ſon, which 
ſhews plainly, that the father had provided for the contingency of 
the mother's not paying. 

The intention of the teſtator was, that the money ſhould be raiſed 
at all events, and to make a compleat ſettlement of his whole eſtate. 

It is not pretended by the defendant, that there has been a fine le- 
vied, or recovery ſuffered of this eſtate, but only a covenant by the 
plaintiff's father, who ſold it to levy a fine, and no covenant by te- 
nant in tail can bind the iſſue in tail. 

Mr. Attorney general for the defendant. 

I have often heard it laid down here, that this court will not en- 
tertain a bill, where the demand is under 10 /. and the plaintiffs own 
witneſſes do not pretend to ſay that the timber cut down amounts 
to more than 3o s. in value. | | 

The father of the plaintiff conveyed the eſtate to a fair and hore 
fide purchaſer, and therefore the plaintiff who is a meer volunteer, 
claiming under a perſon who might have barred him by a fine, ſhall 
not overturn a purchaſe for a valuable conſideration. 

The whole inheritance of the eſtate was ſold for 660 J. can it be 
ſaid then that the wife had any benefit from an eſtate for life, charge- 
able with 550/, where the whole inheritance is worth but 660 J. ſo 
that it appears plainly to be the intention of the teſtator, to make a 
proviſion for his daughters, without regarding any of the limitations 
of this eſtate, | | : 

He then called for the deed in which the plaintiff's father conveyed 9 
the eſtate to Mrs. Sti/ling fleet the purchaſer, and read out of it 
the covenant on the part of the ſeller, to levy a fine in the term 
following. 

He concluded with ſaying, that the eſtate for life to the wife, and 
all the eſtates concomitant upon it, depended on a contingency, 
the payment of the 550/. and as that was not paid, the limitations 
cannot be ſaid to have taken place. 


423 
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Lord Chancellor: The only queſtion is upon the title, and when 
that is determined, the decree as to the matters prayed by the bill 
will follow of courſe, and it depends upon the limitations in the will 
of old Walter Hayward. 

He plainly declares his intention in the beginning, to diſpoſe of 
his whole eſtate at all events, after this he gives to his three daugh- 
ters 5 50 J. to be paid out of his lands in Canbcurn, and then ap- 
points the manner of raiſing it, and ſays, if his wife pay the 5 500. 
within 4 years after his deceaſe, then he gives her an eſtate for life, 
out of the inheritance of his land. 

If it be a condition, it is inſiſted it is annexed to the term for gg 
years, and that he intended to give his wife an eſtate in the term, 
but I think this cannot be ſo conſtrued contrary to the words, for tho' 
it is aukwardly expreſſed, yet he meant to carve an eſtate for life out 
of the inheritance of the eſtate, and not out of the term. 

The queſtion is, Whether the words of payment amount to a con- 
dition, or a limitation, and whether a condition precedent or ſub- 
ſequent ? 

Now I think they cannot create a condition ſubſequent, for the 
heir at law to whom an eſtate tail is after given, muſt be the perſon 
to enter and defeat the condition, becauſe an eſtate of freehold 
cannot ceaſe without an entry for a breach of the condition, and here 
has been no entry, and this would deſtroy the whole intention of 
the will, which would not at all ſerve the plaintiff, nor can it be a 
condition precedent, for as I ſaid before, if there was a breach, no 
body can take advantage of it but the heir at law, for a deviſee can- 
not, and ſuch a conſtruction would defeat the eſtate tail, 

And wherever there is a limitation with remainders over, made 
in the words of a condition, which would be conſtrued as a condi- 
tion, if they could effect, it ought to be conſtrued as a limitation, if 
they cannot. 

I am of opinion that this is a conditional limitation in the wife, 
taking place as an executory deviſe : For it cannot be a contingent 
remainder, for that can never depend upon an eſtate for years, but 
muſt have a freehold to ſupport it. | | 

And though this is an executory deviſe to the wife, which never 
took effect, yet the eſtate tail ro the ſon is well limited, and took 
place. 

The caſe of Scattergood and Edge, 1 Salk. 229. is in point. 

This being an executory deviſe, the freehold deſcended to the ſon 
as heir at law to the teſtator, till the 4 years were elapſed, or his wife 
had performed the condition, as a part of the inheritance undiſpoſed 
of, and where an eſtate veſts by deſcent, it can never deveſt again. 

It has been infiſted upon for the defendant, that this is a very 
hard caſe againſt him who claims under a purchaſer for valuable 


conſideration, hut if it is a purchaſe of an eſtate with notice of the 
title, it takes off from the hardſhip. | 
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It has been objected too, that the plaintiff comes too early, but 
though he cannot enter during the term, yet he may apply to this 
court to preſerve the inheritance. | 

A ſurrender of the term would not be proper, becauſe it is not 
merely in the nature of a ſecurity, but an abſolute power in the truſ- 
tees to ſell the eſtate for raiſing the daughters portions. 
Upon the whole, I think by this deviſe the ſon has a good eſtate 
tail in the inheritance, expectant on the determination of the term of 
99 years. 
Therefore his Lordſhip decreed an injunction to ſtay waſte, and 
the deeds and writings that concern the plaintiff's title to the inherit- 
ance to be ſecured for his benefit, and gave no coſts on either fide. 


D) Where a deviſe ſhall 02 ſhall not be in ſa- 
| tisfaction of a thing due. 


May the 19th 1 738, Eaſter term. 


| Heather v. Rider. 

| RT Caſe 193. 

F?2 WARD Heather, the grandfather of the plaintiff, being ſeiſed 7. gives an 
in fee of ſeveral freehold eſtates, and likewiſe poſſeſſed of leaſe- annuity of2o!. 


hold eſtates, and alſo of a conſiderable perſonal eſtate, by his will * _ 


bequeathed an annuity of 20/. to his daughter Anne Hunterford, and heirs of her 
the heirs of her body quarterly, without any abatement ; 'and in caſe A A 
ſhe died without iſſue, then to his two ſons Edward and William, batement V. 


whom he made his executors. William Heather died inteſtate, and the ſurviving 
left iſſue Edward the plaintiff, and three other children. Edward duecutot of 4. 


Heather, the uncle, by his will gave an annuity of 20/. to his ſiſter . wats 
Anne Hunterford and her daughter after her, to be paid quarterly, 2 herdaugh- 
without any abatement, out of his freehold houſes in Holborn ; but in f 20% by tis 
caſe they die without iſſue, then the ſaid 20/. per ann. to return to will, to be 

his nephew the plaintiff, and gave him beſides all his real eſtate which Paid quanerly 


, . without any 
he had fr ON his father . abatement out 


of his freehold 
houſes in Holborn, and if they die without iſſue, then to return to the plaintiff his heir; and by indorſement 
upon the will with a pencil, ſays, ** I hope this 20/, will not be taken for another 20/, annuity, but to con- 
firm the 20/. per ann. her father left her and her daughter. | 


And by a codicil ſays, “ I hope the 20/7. to my ſiſter Hunter ford 

© herein will not be taken for another 20/. annuity, but to ſettle and 

confirm the 20 J. per ann. her father left her and her daughter; 

and if they die without iſſue, let it come to my heir Edward 
« Heather,” | 

The codicil was not executed according to the ſtatute of frauds 

and perjuries, for it was only an indorſement upon the back of the 

will, and with a pencil. | PR 

The queſtion was, Whether theſe are to be conſidered as two diſ- 

tin& annuities ? 75 oi 


5 Q Lord 
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The indorſe-0 Lord Chancellor: The teſtator's intention is moſt plain, (if the 
ment of m court can take notice of it) by the indorſement that his ſiſter ſhould 
thing can ei- have only one annuity, and that he was only willing to confirm and 
ther enlarge ſettle it on a more ſecure fund than a fluctuating perſonal eſtate, by 
or dimin'® charging it on his real eſtate, which was not done by the father's will. 


real eſtate, 4 
unleſs it be executed according to the ſtatute of frauds and perjuries. 


I it had been inſerted in the will, there could have been no doubt; 
but as nothing can be taken either to enlarge or diminiſh what 
affects a real eſtate, unleſs it be executed according to the ſtatute 
of frauds and perjuries; and as the teſtator has not complied with the 
directions of that ſtatute, this indorfement cannot be of any weight. 
In conſtruing I very much queſtion if this laſt annuity can be taken as a ſatiſ- 
one lega© © faction of the annuity given by the father's will, it being charged on 
tion for an- A different fund, and given in another manner ; for regard has been 
other, regard always had to the particular circumſtances, limitations, and funds out 
— — of which legacies are to ariſe: Vet I think ſhe is not intitled to both 
ticular cir- annuities, but not ſo much on account of the codicil, as by way of 
1 exoneration of the perſonal eſtate of the father. He was the on- 
* of ly perſon chargeable by way of perſonal demand, and might by 
which the two codicil or teſtamentary ſchedule, which affects a perſonal eſtate ac- 
(everal 23” cording to the rule in the civil law, direct that in caſe his ſiſter ſhould | 
riſe. The take the annuity under his will, ſhe ſhould not have it out of his 
davghter _ 4. father's perſonal eſtate, but that his perſonal eſtate ſhould be diſ- 
por anni. charged therefrom ; and taking it in that light, it does not contra- 
ties, dict the ſtatute of frauds and perjuries, and for that reaſon his Lord- 

ſhip altered Sir Joſeph Jetyll's decree. 


February the 11th 1737. 


Bellaſis v. Uthwatt. 
Hee 5. 3a >. £3 4 0 


Cafe 194. IN 1713, on the marriage of Rupert Billing fey with Mary his wiſe, 
2. B. on his 4 he made a ſettlement of ſome exchequer annuities for 99 years, to 
marriage in the amount of 300. per ann. in truſt for himſelf for life, remainder 
1713, ſexted to his wife for life, remainder to his children, in ſuch manner as he 
— = ſhould appoint; and if no children, to his executors, adminiſtrators, 


1 and aſſigns. By this marriage there was only one child, Bridget. 
ing to 3001. | 

— mY in truſt to himſelf for life, remainder to his wife for life, remainder to his children in ſuch manner as he 
ſhould appoint. By the marriage there was only one child, a daughter. In 1720. R. B. deviſed all his real 
and perſonal eſtate to his wife and her heirs, charged wich 10, ooo. as a portion for his daughter, payable at 
eighteen. Aſter the death of R. H. his wife makes her will, and gives all her real and perional eſtate to ber 
daughter and her heirs ; but if /be die before ſhe was of age to diſpoſe thereof, then to truſtees to raiſe 6000/. for 
a charity, the reſidue thereof, / her daughter dies unmarried, to the ſiſters of the teſtatrix. The daughter, after 
the mother's death, marries the plaintiff, has iſſue a daughter, and dies about the age of twenty. The plaintiff, 
as 1 his wife, and in his own right, brings a bill for an account of the real and perſonal eſtate of 
R. B, is wife. EE 


Rupert was likewiſe ſeiſed of a conſiderable real and perſonal eſtate, 
and in 1720 deviſed all his real and perſonal eſtate to his wife and 
her 
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her heirs, charged with the payment of 10,0007. as a portion for his 
daughter, payable at the age of 18 years; and in cafe his wife ſhould 
marry 2gain, that then the eſtate ſhould ſtand charged with a further 
ſum of 5000 l. for his daughter. 

Soon after the death of Rupert, Mary made her will, and thereby 
deviſed all her real and perſonal eſtate to her daughter and her heirs, 
but in caſe the ſhould die before ſhe was of age to diſpoſe thereof, then 
ſhe gave the ſame to truſtees for raifing the ſum of 6000/. for found- * 
ing an hoſpital for ſeamens widows ; the reſidue thereof, in caſe her 
daughter ſhould die unmarried, to go to the ſiſters of the teſtatrix of 
the whole blood. | 

Mary died ſoon after ſhe made her will, leaving Bridget her daughter, 
an infant between eleven and twelve years of age. In a few years after 
her mother's death, Bridget marries William Bellaſis, by whom ſhe 
had one daughter, and died, being then about the age of twenty. 

The plaintiff, as adminiſtrator to his wife, and alſo in his om right, 
together with his infant daughter, bring a bill againſt the fiſters of the 
teſtatrix Mary, and againſt the truſtees of the charity, praying an 
account of the real and perſonal eſtate of Rupert and Mary. 

Lord Chancellor : The firſt point that has been made in this caſe 
is, Whether Bridget was intitled to theſe annuities under the ſettle- 
tlement, though there was no appointment of them to her by the 
father, or whether the whale intereſt therein was not veſted in the 
father, and the daughter not intitled to the fame without an appoint- 
ment in her favour by the father. 

I am of opinion the daughter was intitled under the ſettlement The ..o1er 
(which was recited to be made in purſuance of marriage articles) to intitled index 
the exchequer annuities, as an intereſt veſted in her, and that the the ſettlement 
father had only a power reſerved to him of making ſuch diſpoſition 4. 3 
thereof among his children as he thought proper, and there being as an intereſt 

only one child that ſhe was intitled to the whole, and the plaintiff her weed in her. 


huſband intitled thereto in her right. 2 arty 


: power of dif 
poſing thereof among his children as he thought proper, and there being only one child, ſhe is mtitled to the 
whole. 
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Another point has been made, whether the 10,000/. deviſed by the The 10,co0!. 
father to Bridget, ſhould be taken to be in ſatisfaction of theſe an- gener by the 
| muities, and ſo the annuities be conſidered as part of the father's per- cher to the 


ſonal eſtate, which he had a right to diſpoſe of by his will. daughter, ſhall 
not ve taken to 
be in latisfaction of the annuities, 


I am of opinion it cannot be taken to be in ſatisfaction, but that Thang the 
Bridget is intitled to both as a double portion ; and though there are — double 
a great many caſes where the court inclines againſt them, yet regard portions, yet 
is always to be had to the circumſtances of the caſe : As for inſtance, 8 4 
where there is an eldeſt ſon, or more children, and the demand is cuaſtancesz as 


1 where there 1s 
an eldeſt ſon, or more children, and the demand would be to their prejudice, but here it is an only child. 


5 
a 


made 
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made of ſuch double portion to their prejudice ; but it is other wiſe 
here, the caſe of an only child, and the queſtion, Whether this ſhall 


be implied a ſatisfaction, when it is not ſo expreſſed by the father. 
The thing gi- In reſpect to the doctrine of ſatisfactions, when a bequeſt is taken to 


ven in fſati(- 


ladion mu be by way of ſatisfaction for money before due, the thing given in 
be of the ſame ſatis faction muſt be of the ſame nature, and attended with the ſame 


nature, and at a; of N n: . Try . 
math dene certainty as the thing in lieu of which it is given, and land is not to 


the ſame cer. be taken in ſatisfaction for money, nor money for land. It is true, 
rainty, as that here they are both of the ſame nature, both perſonal eſtates; but the 


even o * legacy of 10,000/. is ſubject to a contingency, and not payable unleſs 


ven, and land Bridget ſurvived the age of eighteen years, and beſides ſhe might have 


1 N lived till the annuities were run out, as ſeveral of the years were al- 
10n for mo- 


nev, nor vice ready gone; and as the 10, ooo. legacy might never have become 
wer/4; and payable, it will be hard to ſay that a mere contingency ſhall take 


2 away a portion abſolutely veſted, eſpecially in the caſe of an only 


ſame nature Child. If indeed the father had diſpoſed of theſe annuities to any 
here, yet the other perſon, it might have been a queſtion whether the 10,000/, 
legacy of ſhould not be taken to be in ſatisfaction, and whether upon thoſe 


10, ooo. is a . 
ſubje& toa Circumſtances Bridget ought to be allowed to inſiſt on both demands? 
contingency of | 


her arriving at eighteen, and a mere contingency ſhall not take away a portion abſolutely veſted, eſpecially in 
the caſe of an only chiid. | 


Tx 8 \ 
Asa perſon st Another queſtion is made, whether the huſband is intitled in the 


IR right of his wife to all the perſonal eſtate deviſed to her by Mary her 


of perſonal, mother, in caſe ſhe ſhould die before ſbe is of age to diſpoſe thereof ? 
eſtate, as the As at the age of 14 ſhe might have diſpoſed of the perſonal eſtate, as 


BY ee the law now ſtands, it muſt be the intention of the teſtatrix that ſhe 


daughter wes ſhould at that age have it abſolutely ; and as ſhe made no diſpoſition, 


intitled at that jt js proper it ſhould go to the huſband, as the repreſentative of his 
age to all the 


perſonal eftaze Wife, Eſpecially as ſhe lived to be 20. The word 7hereof muſt be 
deviſed to her conſtrued reddendo ſingula ſingulis, as it is applied to the perſonal or 


NNE. real eſtate ; and with regard to the latter deviſed by the mother's will, 


ſhe made no the huſband's claim of tenancy, by the curteſy therein, is not to 


diſpoſition, it be ſupported, in regard Bridget died before ſhe was in a capacity of 


will go to the g; g . D. 
ppt” The diſpoſing of the real eſtate, and the contingency therefore happening 


word thrrref on Which the 6000/7, was given to the charity, that muſt take place. 
muſt be con- - vi 14th bh 


ſtrued reddenav fingula ſingulis, as applied to perſonal or real eſtat e. N. 7 


The reſidue o But then it has been ſaid a queſtion might be made as to the ſurplus 


the mother's of the Teal eſtate after the charity provided for; the words are, The 
rea! eſtate, af 


ter the chari- T Hiduc theregt, in caſe ber daughters ſhould die unmarried, to go to the 


* ll gon teflatrix's ſiſters, Sc. And I think that might go to Bridget, and fo 
e daughter, 


10 4% do he to the plaintiff her huſband, as tenant by the curteſy; becauſe/the 
husband, as Words may be taken, that if Bridget die unmarried, then the reſidue 


tenants by the to go to the ſiſters ; But as the contingency never happened, and as in 
curteſy, as t 


_— doubtful caſes the heir is always to be preferred, Bridget is intitled as 
on which it is heir at law to her mother, 

given over has | 

never happened, and in doubtful caſes the heir is always to be preferred, 


„ 


His 
I 
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His Lordſhip declared that the plaintiff, as adminiſtrator of his late 
wife, was intitled to the reſidue of the perſonal eſtate of her mother, 
and to an account of the perſonal eſtate of Rupert Billing fley her fa- 
ther; and if the perſonal eſtate be not ſufficient to pay the 10,000 J. 
it ſhall be conſidered as a charge upon his real eſtate. He directed 
the long annuities to be aſſigned to the plaintiff as adminiſtrator of his 
wife, and as to the real eſtate deviſed by Rupert Billing fley to Mary 
his wife, and afterwards deviſed by the will of Mary, declared the 
fame liable to anſwer the 6000 J. given to charitable uſes, and ſubject 
thereto, the plaintiff is intitled to it for his life as tenant by the cur- 
teſy, and his daughter after his death intitled to the real eſtate in fee. 

Vide title Dower and Fointure, 


(E) Mhat woꝛds paſs an eſtate tail. 
May the 2d 1738. Eaſter Term. 


onathan Foie an infant, by George Rooke his next friend, Plaintiffs, 


Jobn Tore, Belfield, Strange, Buck, and George Ivie, — Defcndants. wn "95 ; 
A. by h's will 


deviſes to his 


ONATHAN IVIE, the plaintiff's grandfather, by will dated eldeſt ſon Je- 
the 7th of March 1717, deviſed to his eldeſt fon Jonathan Ivie, valban a real 


. . - ? eſtate for life, 
his manor of Bearford, with the advowſon thereto belonging for life, aeg 


remainder to his ſons in tail male, remainder to the teſtator's ſon John bis ſons in tail 


Fore for life, without impeachment of waſte, remainder to his ſons in —_ 


tail male, remainder to the plaintiff's father George Ivie for life, re- tor's ſecond 
mainder to his ſons in tail male, remainder over, and alſo gave to de- fon Je for 


Nos fe, remai 
fendants Strange, Buck, and Belfield, two long annuities of one hun- ROI mY 


dred pounds each, in truſt as to one for the plaintiff's father for life, tail male, re- 


and then to the plaintiff for life, remainder to the iſſue male of his 72inder 10 
plaintiff's fa- 


body, with divers remainders over. And as to the other, % truſt for ther George 
his ſon Robert for life, and in default of iſſue male, remainder to the 4vi for life, 
ſaid John Fuze for life, remainder to his iſſue male, in tail male, re- De er we 
mainder to the ſaid George Tvie for life, remainder to the plaintiff for male, remain- 
life, remainder to the plaintiff's iſſue male, with divers remainders der over. 


* © ors" d alſo pa 
over; and appointed Jon Lie his executor, who poſſeſſed the per- 10 turee uuf. 


ſonal eſtate, together with the title deeds to the real, and the tallies tees two long 

annuities 0 
100/. each. in truſt as to one for the plaintiff's father for life, and then to the plaintiff for life, remainder to the 
iſſue male of his body, remainder over; and to the other, in truſt for teſſator's ſon Robert for liſe, and in de- 
fault of iſſue male, remainJer to John [vic for life, remainder to his iſſue male in tail male, remainder to George 
for life, remainder to plaintiff for life, with divers remainders over, and appointed e his executor, who 
poſſeſſed himſelf of the title deeds of the real eſlate, and tallies belonging to the annuities. 

Jonathan vie is dead without iſſue, Robert likewiſe without iſſue male, and the ſon of John Fuie, born after 
teſtator's death, is ſince dead, and his father has adminiſtred. 

In 1720 John joined with G-orge in ſale of the annuity deviſed to George for 32 500. and the purchaſe money 
was paid to George. 5 ; 

The plaintiff, the ſon of George, brings his bill to have the deeds and writings relating to the real eſtate de- 
poſited in court; and as to the annuity deviſed to John and to the plaintiff in remainder, to have ſecurity given 
for the payment of it, when his intereſt therein ſhould take effect in poſſeſſion. 1 

And as to the other annuity, to have a ſatisfaction againſt Jehn for the breach of truſt, in concurring in tho 
ſale thereof to the plaintiff's prejudice, and for an equivalent upon the death of his father George Ivie. 


5 R and 
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and orders belonging to the annuities; and in 1720, without the con- 
ſent of the truſtees, ſubſcribed them all into the ſtock of the South Sea 
company. - 
Robert Foie, after the death of the teſtator, died without iſſue male; 
Jonathan Foie, the teſtator's eldeſt ſon, died ſeveral years ſince without 
iſſue, and John Foie had a ſon, who died fince the teſtator, and the 
father has adminiſtred to him, and is now without any children, In 
the year 1720, the truſtees declining to accept the truſt, John joins 
with his brother George in the abſolute ſale of the annuity deviſed to 
George for 3250/1. and all the purchaſe money is accordingly paid to 
George, | 
The plaintiff infiſts, that by the death of Robert without iſſue male, 
he is intitled to have the lands ſettled according to the will, and the 
produce of the long annuities; and therefore the bill is brought for 
an execution of the truſts in the will of Jonathan Iuie his grandtather, 
and that. the deeds and writings relating to the real eſtate may be de- 
poſited in court, for the mutual benefit of all parties intitled thereto, 
and againſt his father and his uncle 7cbz. As to the annuity deviſed to 
Jahn and to plaintiffs in remainder, to have ſecurity given for the 
payment of this annuity to him, when his intereſt therein ſhould take 
effect in poſſeſſion; and as to the other annuity, to have a ſatisfaction 
againſt ohn ſor the breach of truſt in concurring in this ſale to the 
prejudice of the plaintiff, and that an equivalent might be provided 
for him to have the benefit of, upon the death of his father, when the 
annuity would have come to him, if no ſuch ſale had been made 
thereof. s 
Lord Chancel- Tard Chancellor was clearly of opinion, that as to the annuity deviſed 
Locken, to Robert, and afterwards to John for life, &c. that there being words 
nuity deviſ-d Of limitation annexed, ſuch as would create an eſtate tail in the caſe of 
to Robert, and 2 real eftate, upon the birth of the ſon of Jahn, the whole intereſt in 
afterwards to g * 5 $ 
7oba-for life, remainder after the death of Jahn veſted in ſuch fon, and that the 
e. that there defendant John Ivie is abſolutely intitled to that annuity as adminiſ- 
de ee trator to his ſon, and therefore as to this demand, he ordered the bill 


nexed, ſuch as ſhould ſtand diſmiſſed. 


would create 


an eſtate tail in the caſe of a real eſtate upon the birth of the ſon of 7, the whole intereſt in remainder veſted 


in ſuch fon ; and that Jahr, as adminiſtrator to his ſon, is ablolutely intitled to it; and as to this demand, diſ- 
mille. che bill. | 

Where a ttuſtee has been corrupt!y guilty of a breach of truſt, the court will compel ſuch truſtee to make 
ſatisfaEtion co the utmoſt ; but as to the annuity ſold by Jeb, as it was at the inſtance of G:orpe, and the 
money received by George, he would not charge J with the price the annuity was fold at, but decreed that 
George ani ohn, or one of them, do, at their own charge, purchaſe an exchequer annuity of 100/. a yeays 


for 99 years, and afſign the ſame to truſtees, to be approved of by the Maſter, and the truſts thereof declared 
according to the limitations in the will, 


* 

As to the other demand. he ſaid, when a truſtee had, in a corrupt 
or unfair manner, been guilty of a breach of truſt, the court will ſome- 
times compel ſuch truſtee to make a ſatisfaction to the utmoſt; yet 
as Jobn was induced in this caſe to come into a ſale of this annuity 
at the preſſing inſtance and requeſt of his brother, in order to raiſe 
money, and the money was in fact received by George, he would not 


3 charge 
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charge the defendant John with the price of the annuity, as it then 
ſold, but decreed that Geerge vie, and John Foie, or one of them 
do at their, or one of their own charges, purchaſe an Exchequer 1 
nuity of 100/. a year for 99 years, of the like nature and value of the 
Exchequer annuity which was fold, and aſſign the fame to truſtees to 
be approved of by the Maſter, and that the truſts thereof be decla- 
ted according to the limitations in the will; and further declared, that 
it appearing by proofs in the cauſe, the ſaid annuity was fo fold at the 
requelt of the defendant George Tote, the tenant for life thereof, and 
that the purchaſe money came to his own uſe, the deſendant John 
foie ought to be indemnified by George, from the expence he may 
be put to by being obliged to purchaſe ſuch annuity, and that in caſe 
John ſhall purchaſe ſuch annuity, and aſſign the fame to ſuch truſ- 
tees, of ſhall be at any expence in the purchaſe thereof, he ſhall be 
at liberty to proſecute this decree againſt George Fore in the plaintiff's 
name, to. compel George to purchaſe ſuch annuity, and aflign the 
fame as aforeſaid, in order to oblige George to reimburſe Jebn the 
principal money, which ſhall have been ſo laid out by him, in and 
about the purchaſe of ſuch Exchequer annuity, and the intereſt there- 
of, and all ſuch expences as he ſhall have been put to as aforeſaid ; 
and that till George ſhall have ſo done, ſuch growing payments of 
the annuity which ſhall be ſo purchaſed by John, as ſhall accrue du- 
ring the life of George Foie, be paid to Jabn towards ſuch indemnity, 
and directed the defendants George and Jobn, to pay the plaintiff 
his coſts as to this part of the cauſe. 

As to that part of the plaintiff's bill which prayed the deeds and His Lordſhip 
writings of the real eſtate, which were in the hands of John the te- —_ — . 
nant for life, might for the better ſecurity of the plaintiff, in whom a — 
the inheritance was lodged, be taken out of his hands, and depoſited to be deroſi- 
in court; his Lordſhip agreed this to be the common practice in the ning 
caſe of a remainder man, whoſe intereſt was expectant on a mere plaintiff's inte- 
tenancy for life, but as there was a contingent limitation here to belt in the real 
all the ſons of Jahn, and after that an eſtate for life in George the = 2 
plaintiff's father, he thought the plaintiff's intereſt too remote to warrant it, and 
warrant ſuch a procceding, and that as ſuch limitations are extremely 3 
frequent; if ſuch a practice ſhould be ſuffered to prevail, the title of a remain- 
deeds of half the eſtates in the kingdom might be brought into der man, 
court; beſides in the preſent caſe, the firſt tenant for life is not the 3 
heir at law, but takes by the will as well as the remainder man, fo on a mere te- 
that there is no danger of deſtroying the deeds, as there might be goth 4 
in caſe he was heir, in order to better his eſtate, and as there is no 4. . . . 
precedent for any thing of this kind, he declared he would not make 4 
one; and therefore, as to ſo much of the plaintiff's bill as ſeeks to 

have the title deeds depoſited in this court, his Lordſhip ordered 

the bill to ſtand diſmiſſed. 
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Eaſter term 1738. 


Wyld v. Lewis. 


Caſe 196. RICHARD Wyld by his will © deviſed to his wife Elzabeth, 


R. V. by bis now the wife of the defendant, all his lands, &c. not ſettled in 
will deviſed to 


hi wife Eliza. jointure generally,” and then follow theſe words, If it ſhall 
beth all his © happen that my ſaid wife Elizabeth ſhall have no fon nor daughter 


—— * by me begotten on the body of the ſaid Elizabeth, and for want 
ture, mi of fuch iſſue, then the ſaid premiſſes to return to my brother obn 
days, if it ſhall * yld, if he ſhall be then living, and his heirs for ever, only pay- 


me, om e © ing to his two brothers (A. and B.) the ſum of 150 J. within one 


50 ſor or year after the deceaſe of the ſaid Eligabetb.“ 

daughter by ä 

me, for want of ſuch iſſue, the ſaid premiſſes to return to my brother (the plaintiff) if he ſhall be then living, 

and his heirs for ever, paying to 4. and B. 150 J. within a year after Elizabeth's death. Jy . 
Decreed to be an eſtate tail in Elizabeth, becauſe where preceding words are proper to create an eſtate tail, 

the legal operation of them cannot be controuled by ſubſequent proviſions. ** 


_ . Elizabeth had a daughter born after the death of the teſtator, and 
fince dead. The bill was now brought by John Wyld the brother of 
the teſtator, and who is likewiſe his heir at law, to reſtrain the defen- 
dants from committing waſte ; and the queſtion was, What eſtate 
Elizabeth took by the will, whether in tail, or for life only? 

Mr. Brown for the plaintiff inſiſted ſhe took for life only, that the 
words in the will (:f be bas no fon or daughter) would certainly not 
raiſe an eſtate tail by implication, and the ſubſequent words, {for want 
of ſuch 1ſſue) will not enlarge the eſtate, the word (uch) reſtraining 
the word (:/ſue,) to mean only ſuch ſen or daughter ; that the word 
zſſue received ſuch a reſtrained conſtruction for the ſame reaſon, in the 
caſe of Popham v. Banfield, Salk. 236. for there the deviſe was to A. 
for life, remainder to the firſt ſon of A. in tail male, and ſo on to the 
roth fon, and if A. die without iſſue male, remainder over; it ua 
inſiſted A. had an eftate tail, but the court beld otherwiſe, and con- 
ftrued the words, dying withont iſſue male, a dying -without ſuch iſſue 
male. | 

That it was the intent of the teſtator, that Elizabeth ſhould' take 
for life only, appears farther from the limitation in the will to Joby 
if be ſhould be then living; ſo likewiſe from the direction for paying 
the money within a year, and to the two brothers, particularly na- 
ming them, which proviſions ſeem to imply plainly an intention in 
the teſtator, that the eſtate of John ſhould commence, if at all, on 
the death of Elizabetb, and was not intended to wait till an eſtate 
tail ſhould be ſpent. That the limitation here to John was merely 
contingent, and ſuch contingency never happening, becauſe Eliaa- 
beth had a daughter, the plaintiff John does not claim under this de- 
viſe, but as heir at law to the teſtator, is intitled to the reverſion in 

4 nude 


Devi ſer. 
fee expectant on the eſtate for life, limited to the wife under the 
Will. | 

Mr. Fazakerley e contra, To prove this an eſtate tail, eited News- 
ton v. Barnaraine, Moore 127. and Byfield's caſe, Hil. 42 & 43. Eliz. 
cited by Hale Chief Juſtice, in King v. Melling, 1 Ventr. 2 31, there 
the deviſe xwas to A. and if be dies, not having a ſon, then to remain to 
the. heirs of the teſtatur. Son was there taken to be uſed-as nomen col- 
lectivum, and beld an entail. He likewiſe cited 2 Vern, 766. Pin- 
bury v. Elkin, it is ſaid there, if he die, not having a ſon, that theſe 
words create an eſtate tail. To inforce this conſtruction, Mr. Faza- 
herley inſiſted on the abſurdity which would otherwiſe follow, that 
ſuppoſing Elizabeth not tenant in tail, but for life only, with a con- 
tingent limitation to any ſon or daughter of her's, if ſuch ſon or 
daughter ſhould die in the life of the mother, though leaving iſſue, 
ſuch iſſue could never take within the words of the will, which can 
never be preſumed to be the intent of the teſtator. 

Mr. Vilbrabam on the ſame fide, ſaid in the caſe of Popham v. 
Bamfizld, the foundation the court went on in conſtruing that an 
eſtate for life only was the expreſs deviſe for life to the firſt deviſee, 
for the words are, © there is a mighty difference between a deviſe to 
% 4, and if he die without iſſue, to B. and a deviſe to A. for life, 
“ and if he die without iſſue, then to B. 555 

Mr. Bron in reply ſaid, if the teſtator by his will had made a 
certain and abſolute diſpoſition of the whole fee, the objection that the 
grandchildren would by this conſtruction be excluded, would be 
ſtrong againſt us, but here a contingent diſpoſition only, is made of 
the inheritance to Jon, which contingency has not taken effect, and 
the eſtate deſcends as was intended by the teſtator, if ſuch contin- 
gency ſhould not happen, ſo that no excluſion of the grandchildren 
could poſſibly be. 

Lord Chancellor : It ſeems clear from the words of the will, (as to 
all my worldly eſtate) which introduce the diſpoſing part of the will, 
that the teſtator intended to make an abſolute diſpoſition of his whole 
eſtate by his will, and not ſuffer any part to deſcend as undiſpoſed 
of, in caſe of any contingency ; and as he intended a diſpoſition ot 
the whole by his will, the objeRion that the grand children by this 
conſtruction are liable to be excluded, is a very ſtrong argument fot 
conſtruing this an eſtate tail, and the inclination to avoid this abſur- 
dity has been the principal reaſon for conſtruing words of the fingu- 
lar number, and which are properly deſcriptive of particular perſons 
only, in a collective ſenſe, as including the deſcendants of the firſt 
taket, and was the governing reaſon, in the caſes of Duvver v. Trollop, 
in B. R. and Shaw and Weigh, 28th April 1729. in Dem. Proc. Ig. 
Caſe Abr. 18 5. The caſe cited in Ventris is full as ſtrong as the pre- 
ſent; here is no difference in the conſtruction of the deviſe of a real 
eſtate, between a proviſion, that if deviſee dies, not having a ton, 
as) it is there, or if the deviſec has not a ſon as ere. E | 

Ia Pepbam v. Bamfield, an expreſs eſtate for life is limited to the 
deviſee, which has always had a great influence in the conſtruction 10 
5 8 6 a W i 
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a will, when the queſtion has been, Whether tenant for life, or in 
tail ? 


If Elizabeth Great ſtreſs has been laid by the plaintiff's counſel upon the word 


has no ſon nor 


— fuch, as if it reſtrained the word iſſue to mean only ſuch ſon. or daugh- 

muſt be un- ter, and that the precedent words, if Eligabeth has no ſon nor daugh- 

derſtood ba- ter, will not raiſe an eſtate tail by implication ; but in Ws caſe, 

ben ror | Co. 16. 6. it was reſolved, © that if A. deviſeth his lands to B. 

for want of © and his children or iſſue, and he hath not any iſſue at the 

ſuch ae, time of the deviſe, that the ſame is an eſtate tail, for the intent of 

ſame, as if he the deviſor is manifeſt and certain, that his children or iſſues 

had ſaid for *© ſhould take, and as immediate deviſees they cannot take, becauſe 

—— * they are not in rerum natura, and by way of remainder they can- 

rally, not take, for that was not his intent, for the gift is immediate; 

therefore, there ſuch words ſhall be taken as words of limitation, 

* Vis. as much as children or iſſues of his body, for every child or 

iſſue ought to be of the body.” And I am of opinion here, the 

words ſon nor daughter muſt be taken in the ſame ſenſe, as having 

no Hue, and then the word ſuch will have no weight, but will 

amount to the ſame thing, as if he had ſaid, for want of ifſue, and the 

words, having no iſſue, or dying without iſſue, have been always 
conſidered in the ſame light, both in law and equity. 

The direction for the payment of the 1 50 J. within a year, are very 
proper circumſtances in general to be made uſe of, to induce the 
conſtruction contended for by the plaintiffs, and what may ſeem to 
imply an intent in the teſtator, that the intereſt of John Wyld under 
the will ſhould, if at all, commence on the death of Elizabetb, but 
if the preceding words are proper to create an eſtate tail, the legal 
operation of them cannot be controuled by thoſe ſubſequent provi- 
ſions. The bill muſt therefore be diſmiſſed, | 
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F) Ok things perſonal, as goods and chat⸗ 
by 1 &c. by What deſcription, and to whom 
900d. 


February the 27th 1738. 
The Attorney general v. Pyle. 


* Deviſes a freehold meſſuage at Rumford to the charity < 
Ty A. ſchool there, and directs the rents 41 profits ſhall be == = 4 

<<, plied for the benefit of the ſaid ſchool, ſo long às it ſhall continue to freebold meſ- 
* be endowed with charity,” and afterwards he deviſes in theſe words, ſuage at _ 
„ Whereas there is now owing to me from John Stephenſon and com- . 
« pany, now reſiding at Oporto, the ſum of 1000 J. I do hereby there, and di- 
* give the ſaid ſum to the worſhipful company of the coopers, to —_ ed 
% build almshouſes at Rumford.“ | 3 lol for 


the benefit of 
the ſchool, 6 long as it ſhall be endxwed with charity. 


And by the ſame will reciting a debt of 1000 J. to be owing to him, gives the ſaid ſum to the Coopers 
company to build almshouſes. . 


The debt deviſed by the will, inſtead of 1000 /. amounted to 365 J. 165. 7 . only. 
The freehold eſtate being deviſed to a charity, ſo long as it continues to be endowed with charity, is 


only given guonſpue, and when it ceaſes as a gift of real eſtate, it ſhall revest for the benefit of the heir of 
teſtator. 


Though the debt deviſed by the will amounts only to 365 J. 16. 7 d. yet the wrong deſeription, and fal- 
ing ſhort, will not defeat the legacy. 


The teſtator alſo appointed the intereſt of the 1000/7. to be paid 
yearly, in ſeveral proportions, and for ſeveral purpoſes. At the time 
of the teſtator's death, the ballance of the account from Stephenſon 
and company amounted only to 365 J. 16s. 74. The information 
was brought at the relation of the coopers company, to have the di- 
rections of the court with regard to theſe deviſes, and for the eſta- 
bliſhment of the charity. | 

Lord Chancelkr : Where a ſum of money is given to a charity, fo 
long as it ſhall continue to be endowed with charity, it is only given 
quouſque, and when it ceaſes, if it is a gift of real eſtate, it ſhall fall 
into the inheritance for the benefit of the heir, if perſonal, into the 
reſiduum. | 

Where a perſon gives a debt of 1000/7. which was due to him, to Where a per- 
a corporation, it veſts in them in law, and they might have reco- e 
vered it in the ecclefiaſtical court. The only queſtion that remains ll to a cor- 
then, is, as to the truſt of this legacy; the general intention of the teſ- poration, they 
tator was, to give a charity to the town of Rumferd, and the coopers % He cccte. 
company; but if the truſt cannot be ſatisfied in the very terms in- ſiallical court. 
tended by the teſtator, yet a wrong deſcription and falling ſhort will 
not defeat the legacy; for there are many caſes where a truſt for 
charity cannot take place according to the ſtrict intent of the —_ 
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and {till the charity ſhall not intirely fail, but the court will direct the 
application of it as far as they can, to carry the intent of the teſtator 
into execution, 3 at leaſt neareſt to the intent; and I will in this caſe 
endeavour to apply the legacies in ſuch a manner as will be moſt agree- 
able to the 5 tor's defign, and do therefore declare, that the rents 
and profits of the freebold fangs at Rumford ought to be applied ts 
the benefit of the charity ſchool at Rumford, ſo long as the ſaid charity 
[chool ſhall continue to be endoxced with charity, and decree the defendant 
Lewis the heir at law of the teſlator, to convey the ſaid meſſuage to the 
other defendants the truſtees of the charity. 

And let the ſum of 3651. 168. 7d. be placed out at intereſt, and let 
the intereſt ariſing therefrom, be from time to time diſtributed among 
the alms people belonging to the almshouſes of the coopers company, for the 


mncreaſe of their allowance, over aud above what is now allowed them by 
the dener of the ſaid almsbouſes. | 


(6) What woꝛds paſs a fee in a will. 


December the 6th 17 39. 
,/ 


Sarab Cheeſeman, widow, —— — | Exceptait. 
Reſpondent 


Francis Partrige, clerk, —— 
| . MN KL , AST i FO . 2 
Cale 198. JF HOMAS Cheeſeman by will dated the 2oth of March 1730. de- 
7. C. by will viſed in the words following, I give to the charity ſchool of Neo- 
1227 / vill, to be paid 12 months after my deccaſe, the full and whole ſum 
Yeovill, five of 5. Item, I give unto the Latin ſchool, if any man is poſſeſſed 
pounds, to be « of it, that teacheth boys, and is richly grounded in the Latin 
— for tongue, the ſum of five pounds, to be paid him yearly for teach- 
reaching and é“ jng and inſtructing three boys. Tem, I give to the poor of No- 
* 3 « vill fifty ſhillings a year, to be paid every "Eaſter after my deceaſe, 
As it is not Out of my eſtate of Homer, to be paid by my executrix. Lem, I 
»gi'rto.s par- © give my wife Sarab Cheeſeman, that eſtate in Homer in the patiſh 
maſter, bur (o Of Trent, and alſo that at Vandell in the pariſh of Mudferd, to 
the ſchool * her and her heirs for ever, and made Sarab executrix. 
el, it b a Mr. Partridge was ſchoolmaſter, but 57, a year hath not oeen 
perpetuity, 
and the gene- paid to Lim. 
ral words for The commiſſioners named under a commiſhon of charitable uſes 
ee. ordered, that Sarab ſhould within one month after notice pay to the 
z in ſucceſſion, defendant Partridge the ſaid 10 /. &c. and that the proprietor of the 
one after an- lands called Homer, for the time being, ſhould for ever pay unto ſuch 
8 55 perſon, as ſhould be ſchoolmaſter, the yearly ſum of five pounds, by 
equal half vearly payments at Michaelmas and Lady Day, and de- 
crecd that the lands called Homer, were charged with the payment 


of 5/. for ever. 
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To which decree Mrs. Cheeſeman took exceptions, inſiſting that 
ſhe is not, nor ought to be bound thereby. 

Fir, For that the meſſuage, tenement and premiſſes, called Ho- 
mer, deviſed to her, are not by the will charged with the payment 
of 5 J. a year, to ſuch perſon, and for ſuch purpoſes, as in and 
by the decree hath been adjudged. | 

Secondly, For that if the faid tenement and premiſſes were charged 
with the five pounds a year, the ſame was not by the will made 
a perpetual charge thereon, nor payable at ſuch times, and in ſuch 
proportions, as by the ſaid decree is likewiſe adjudged. | 

Lord Chancellor: The will is ſo inaccurately penn'd, that I be- 
lieve this man made it*himſelf, but though it cannot take place ac- 
cording to the words, I muſt make ſuch conſtruction as is moſt 
agreeable to the intention. 

There ſeems to be two intentions of this teſtator. 

Hirt, To give his money legacies independant of his annuities, 
and in groſs ſums; for the firſt legacy is the full and whole ſum of 
fifty pounds, 70 be paid a twelvemonth after his death. 

Secondly, An annuity of five pounds, and another of fifty ſhillings 
to be paid yearly every year after his deceaſe. | 

The queſtion is, Whether the annuity of five pounds is a charge 
upon the eſtate at Homer. | 

In the firſt place, What is to be the continuance of this five pounds 
er ann. and that will determine in ſome meaſure the other queſtion, 
Whether the eſtate at Homer will be liable to anſwer it. 

Now I am of opinion, that this was intended by the teſtator as a gift to the 
erpetuity, for he did not give it to a particular ſchoolmaſter, but to pariſh church 
the ſchool itſelf, which is like the old caſe of a gift to the pariſh  4-bas been 
church of St. Andrew, Holbourn, which was conſtrued to be a gift to oi wi the 


the parſon and pariſhioners of St. Andrew, and their ſucceſſors for parſon and 


pariſhioners 
ver. of A. and 


Another circumſtance, that it is in general words, for the inſtruc- cheir ſueceſſore 
tion of three boys, which muſt be underſtood to mean three boys in for ever. 
ſucceſſion. | 

There can be no queſtion as to the charging his eſtate at Homer, 
for he has made it liable in expreſs terms, and the calling his wife ex- 
ecutrix in this clauſe, is only another deſcription of her, for the 
words immediately following, give the inheritance to the wife in 
this eſtate. | | | 

Jam of opinion it cannot be charged upon teſtator's perſonal 
eſtate, becauſe the real eſtate is expreſly ſet apart to anſwer the an- 
nuities; for what the teſtator means by his reſpective legacies, are the 
pecuniary ſums, or ſums in groſs, that are before given in other parts 
of his will. 

The next queſtion is, As the fund intended for the ſchool is not 
fufficient, Whether the eſtate at Homer be liable to make up the de- 
ficiency. 


1 * Tem 
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lem in a will Tem ought to be conſtrued as a conjunctive in the ſenſe of and, 
a conjuntve or alſo, to connect the two ſentences together, and make the eſtate 
and or alſo, at Homer as much liable to one annuity as the other. For Item has 
— i» AM never been conſtrued a disjunctive, but is only made uſe of to diſtin. 
ciſtinguiſh guiſh the clauſes in the will; the caſes of Cole v. Rawlinſon, 1 Salk, 
clauſes. 234. and Hopewell and Ackland, 1 Salk. 239. are in point for this 
r 
Where a will The time of payment is at Eſter, and as it is directed to be 
| | _ pay- paid y yearly, which naturally intends taxes, this court cannot 
land yearly, at alter it to half yearly payments, and clear of taxes. 
a particular I do therefore order tar the exceptions be over-ruled, * as to 
woes bet on the time for payment of the five pound a yefr, and as to that, the 
half yearly ſaid exceptions muſt be allowed, and that ſo much of the ſaid com- 
Payments. miſſioners decree, as directs the five pounds per ann. to be paid half 
yearly at Michaelmas and Lady Day "bo 3 and I do order that 
the arrears be forthwith paid to 5 reſ ondent, and that the five 


pound for the future be 0 yearly at Ea 5 to the land tax, 


and J affirm the reſt of the decree. ICH 
T9093 if 
For more of deviſes, Vide title Bill, wide the diviſion, Bills of 
Diſcovery. 


Vide title Expofition of Words. 
Vide title Dower and Jointure. 
Vide title Legacy. | 
Vide title Legacy, under the drvifion, Ademption of a Legacy. | 
Vide title Conditions and Limitations. 


. : _— ” — ” *» 1 1 1 a * — * 96 — 
„— — 


. 


„ 
Diſtribution. 


| 
| Vide title Executors and Adminiſtrators, under the divifion, Who are 
| entitled to a Diſtribution. 


Vide title Expofition of Wards. 


C A 
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(A) What ſhall be a good ſatisfaition, oz good bar of dower, 
and how far a dawzels ſhall be favoured in equity. 


(B) Df making good a defictency out of a husband's aſſets. 


(C) Of what eſfate of the husband's, with reſpet to the na- 
ture and quality thereok, ſhall a woman be endowed. 


td. 


8 
3 


(A) What ſhall be a good ſatisfaction, oꝛ 
good bar of doWer, and how far a dow:eſs 
will be favoured in equity, 


June the 2d 1739. 


Glover v. Bates. . ee, 47-4. 2. 


N articles made before marriage, it was expreſly provided, that the Caſc 199. 
. . : . A proviſion 
terms therein mentioned ſhould be to the wife, in full ſatisfac- of a wife, in 
tion and recompence of all right and claim of dower, or any claim or articles before 
. * : g d 1 
right by Common law, cuſtom of the city, or any other uſage, law dung bs be in 
or cuſtom notwithſtanding. full ſatisfacti. 


on of dower. 
or any claim or right by Common law, cuſtom of the city, or any other uſage, law or cuſtom notwithſland- 
ing the wife ſurvived the husband, and accepted of the terms mentioned in the articles, This demand of 
the wife may be extinguiſhed by agreement, but as ſhe was an infant when the articles were ſigned, had ber 


2 at her husband's death, which ſhe has made by accepting what was deſigned as a ſatisfaction for 
ower. | 


The wife lived ſome time after the death of her huſband, who 
died inteſtate, and ſhe accepted of the terms mentioned in the ar- 
ticles. Upon her death her repreſentative brought a bill to have 
her diſtributory ſhare of the huſband's eſtate, notwithſtanding theſe 
articles. - | 

Lord Chancellor: The firſt queſtion is, If the wife is bound by 
theſe articles. N 

This demand of the wife, (if ſhe had in her life demanded it) tho 
not properly the ſubject matter of a releaſe, yet may certainly be ex- 
tinguiſhed by agreement; ſhe was an infant at the time of entring 
into this agreement, therefore at the death of the husband, ſhe had 
her election, and ſhe has made it by accepting what was deſigned 1 
> 8 * 2 the 


5 N W , 
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the articles as a ſatisfaction, which plainly ſhews her ſenſe of the 
articles. : 
The words in, The next queſtion is, If upon the conſtruction of this agreement it 
9 can extend to bar her diſtributory ſhare? And it is objected that this 
les or: 2 proviſo was only to leave the eſtate in the power of the husband to diſ- 
withſtanding, poſe of, in caſe he had made a will, and fo this claim not inconſiſt- 
3 ow ent; and indeed, with reſpect to the cuſtom of London, it generally 
ſonal tho is thus underſtood ; but where ſuch expreſs words are uſed as here, 
and bar the any Jaw, uſage, or cuſtom notwithſtanding, it is plain he intended his 
3 eſtate ſhould go to his relations, excluſive of any claim of the wife, 
the llatute of and as ſhe muſt claim under the ſtatute of diſtributions, which is a 
autributions. Iawy, it is expreſly provided againſt. 
His Lordſhip therefore ordered the plaintiff's bill to ſtand diſmiſſed, 
with coſts, according to the courſe of the court. 
N. B. The caſes of Badcock v. Lovell, in M. J. 1726, and Davila 
v. Davila, before Lord Chancellor Cowper, 2 Vern. 724. and 
Lockier v. Savage, in the court of Exchequer, were cited by Mr, 
Attorney general for the defendants, where the words or other- 


wiſe were held to extend to bar the diſtributory ſhare. 


(B) Of making good a deficiency out of a huſ- 
bands allets. 


May the 11th 1739. Eaſter Term. 
Probert v. Morgan and Clifford. 


Caſe 200. AC eee, . : 
A bill by the þ ey I'S was a bill brought by the plaintiff to have the deficiency 
pe 4 1 of her jointure ſupplied out of the aſſets of her huſband and his 
ciency of her father, and alſo for 10004. left her by her huſband, payable with in- 


1 tereſt from three months after his death, and likewiſe to have her pa- 
0 . 
the afſers of 7apbernalia made good. 


her huſband 
aid nes father, and alſo for 10c0/. left her by her huſband, payable with intereſt from three months after his 


death, ard for her paraphernalia, Where the father and ſon are parties to the marriage contract, ſhe bas a 
lien both upon tue eſtate of the father and (on. An account of aflets was decreed, and that the deficiency 
ſhould be made goud out of the fon's eſtate, it appearing that he received moſt of the fortune. 


On the marriage of Robert the fon with the plaintiff, the father and 
ſon, both covenanted that the lands ſettled upon her for her jointure 
were worth 3oo/. per aun. part of which lands were woodlands, but 
the whole original income was not worth 3co/, 

Lord Chancellor: In marriage contracts, when the fortune of the 
wife is paid to the father, or to clear incumbrances, or to the ſon ; 
and the father and the ſon are parties to the marriage contract, the wife 
has a lien both upon the eſtate of the father and ſon, 

As to the woodland part of the eſtate, it appearing that notwith- 
ſtanding a valuation was made of what aroſe from the ſelling of tim- 


1 ber 
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pet and cutting wood every year, a deficiency ſtill remained to ſatisfy the 
jointure. An account of aſſets was decreed, and that the deficiency in 

the jvinture ſhould'be made good out of the fon's eſtate, as it appeared 

that he received moſt, if not all, of the fortune. | 


- 
. 


» : 


Lord Chancellor held, that the legacy of 1000. given by will to the The 10007 
wife;'0nght not to be conſidered in this caſe as a ſatisfaction for the given by the 
deficiency of her jointare, becauſe that did not arife till after his death, l to the 
and therefore could not at that time be in his conſideration; and as 3 
the jointure lands are covenanted by the marriage ſettlement to be #5 2 fatisfac- 
worth ſo much clear of all reprizes, the teſtator plainly. intended the © for the 
10000. as a bounty to her. e B05 row een em R 21! e 


her jointure, 
ture lands are covenanted to be worth ſo much clear of all repriſes, the teſtator intended the 10000. as a 


for as the join- 


There was another queſtion, Out of what fund this legacy was to 
bepaid? For by the marriage ſettlement the huſband had a power to 
chifge'the eſtate with 2000/, after the death of his wife, and a term 
of years was raiſed for that purpoſe. F 

The words of the huſband's will were, Fir/t, I charge all my real 
eſtate, KC. 
Te Ghancelbr If a man has a power to charge an eſtate, it is not If a perſon in 
in the execation of it, he ſhould: refer to the deed! gut af fr er gf. 
which the power ariſes; for in a court of equity it is enough that his kciently de- 
intent appears, and if in the execution he ſufficiently deſcribes the ſcribes the ef. 


eſtates he had a power to charge, the eſtate is certainly bound, eſpe- nn 
cially where the perſon charging is a purchaſer of the power. 1 thn the ef 


though there is no reference to the deed out of which the power ariſes. 


He has indeed miſtaken a circumſtance with reſpect to the time of 
raiſing it, but that will not make it void. 1 
It is infiſted for the plaintiff, that as the huſband by his will left 
her the 10001. payable with intereſt, the intereſt ſhould be made good 
till it amounted to the ſum of 20007. which he had a power to raiſe. 
But his Lordſhip faid, as to that the 1000 J. being the only charge 
upon the eſtate, he was of opinion that the intereſt ſhould not be made 
8383 of the power, for that is to charge the eſtate with a principal 
m of 20coo . 8 
With regard to the paraphernalia, it was ſtrongly infiſted upon by 
the. counſel for the defendant, that the wife-cannot ſtand in the place 
f bond creditors; and the caſe of Tipping v. Tipping, 1 Wms. 729. 
was cited for that purpoſe. We e, # 4d, ee e 
Lord Chancellor : Where there are real eſtates deſcended, the wife Where there 
may be intitled to her paraphernalia; but otherwiſe in this cafe, where 15/5 comes 
the real eſtates came by the huſband, and ſuid the caſe in 2 Vern. 246. wife may be 
Barge carried full far enough, for though it is there laid down inden to her 
that where AH. dies inteftate, or by will doth not diſpoſè of the jewels, dt otherwils 
his wife may claim, in caſe there be no debts, the jewels ſuitable to in this caſe, 


where the real 


any 10 Saite 912+ : eſtates came by the huſband. 
_— : 
rot 5 | her 
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her quality to be worn as the ornaments of her perſon ; yet by the old 
law they were abſolutely in the power of the huſband : And if he by 


will deviſed away the jewels, ſuch deviſe ſhould ſtand good againſt the 
wife's claim of paraphernalia. Cro. Car. 343. and 1 Roll. Ar. 911. 


fe. 9. 


D) Of what eſtate of the husband's, with re⸗ 
ſpect to the nature and qualtty thereof, wall 
a woman be endowed, 


June the 22d 1738. At the Rolls, 


Sneyd v. Sneyd. 
Caſe 201. 


= . HE plaintiff's father, Ralph Sneyd, being, by virtue of two ſet- 
ther, being 


foiled in tail tlements, ſeiſed in tail male of ſeveral manors and lands, and 
male of ſeve- in poſſeſſion of great part thereof, and having purchaſed ſeveral others, 


= —— and intermarried with the defendant the plaintiff 's mother, but no ſettle- 
nas, Aa in 


poſſeſton of ment was made in conſideration of the marriage; and on the 18th of 
great part Oclober 1733 he died inteſtate, leaving the plaintiff Dryden Sneyd, 
thereof, and his eldeſt ſon, whereby the lands in the ſettlement, and the eſtates 


pres =. — ſeveral Purchaſed by the father, became veſted in the plaintiff, as the en 


others, inter- ſon and heir in tail. 
married with 
the defendant the plaintiff 's mother, and in Oeber 1733 died inteſtate. The plaintiff, as eldeſt ſon and heir 
in tail, brings a bill to ſet aſide the aſſignment of dower for partiality, upon a ſuggeſtion that part of the eſtate 
was copyhold, and not liable thereto. 

If the huſband became intitled to the copyhold eſtates by copy of court roll, and granted them out again by 
copy of court roll, his wife is not intitled to dower ; but if he became intitled otherwiſe than by copy of court 
roll, and did not grant them out again by copy of coun roll, ſhe is intitled to dower out of eee, 


The defendant claiming dower out of the plaintiff's eſtate, obtained 
judgment in a writ of dower againſt him, and dower was afterwards 
aſſigned by the ſheriff ; and the preſent bill is brought for an account 
of the rents of the real eſtate, and to ſet aſide the ſheriff's aſſign- 
ment of dower for partiality, part of the eſtate being copyhold, and 
not liable to dower, and yet eſtimated upon the writ of inquiry for 
aſcertaining of dower. 

The defendant inſiſted the copyhold was properly eſtimated, TY 
cauſe Ralph Sneyd, her huſband, had the freehold of the purchaſed 
copyhold eſtates in him as lord of the manor, which contained as well 

cCopyhold as freehold, and by him not granted out, and that ſhe is 
therefore dowable of the ſaid copy hold, or that if he did grant them 
out, the inſtantaneous ſeifin in the huſband, at the time of the pur- 
chaſe, was ſufficient to intitle her to ſuch dower, and that no after act 
of his could give away that right which was once attached in her, 


3 


The 
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The Maſter of the Rolls* : Though no caſes have been cited of either * Sir 79/5 
ſide, and ſeems to be a new point, yet I ſhould think that this in- e . 
ſtantaneous ſeiſin of the freehold of the purchaſed copyhold eſtates in —— 85 
the huſband, will not intitle the defendant's wife to her dower; for dower out of 
notwithſtanding there may be no caſe of the ſame nature with this, an inſtantane- 


yet it may be governed by reaſon and general rules of law: As for 


anſtance, the conuſee of a fine is nat. ſo ſeiſed as to give his wife a title of a fine is not 


to dower ; and in the caſe of a uſe, the widow of a truſtee has been ales — 4 
determined to have no claim of dower from ſuch a momentary ſeiſin. © dowd 


- dower; nor in 
the caſe of a uſe has the widow. of a truſtee any claim of dower from ſuch a momentary ſeiſin in the husband. 


I do therefore in the firſt place decree, that the aſſignment of dower 
by the ſheriff be ſet aſide, and that it be referred to a Maſter to in- 
quite, whether the inteſtate became intitled to the copyholds in queſ- 
tion, by virtue of ſurrenders from the tenants by copy of court roll, 
or not? And whether he granted thoſe eſtates out again by copy of 
court roll, and not by leaſe for years or lives? And if the inteſtate 
became intitled by 72 of court roll, and granted them. out again by. copy 
of court roll, then I am of opinton that the defendant Anne Sneyd is not 
intitled to dower out of thoſe eſtates. | 

And as to the lands whereon the leaſes for lives or years were re- 
newed by the inteſtate, I do order the Maſter to inquire which of 
thoſe leaſes were actually expired at the time of ſuch renewal, and 
which not; and am f opinion, that the defendant Anne is not intitled 
to dower out of an inſtantaneous ſeifin, but that ſhe is intitled to dower 
out of thoſe lands where the Maſter ſball find that the leaſes were ac- 
tually expired. 1 Uta 1 


November the 12th 1739; and July the 21ſt 1740. 
Hervey v. Hervey. 


vide title Power, under the ibi fon, Of the right Execition of a Power, 
and where a Defect therein will be ſupplied. 


C A P. XLIII. 
_ Ejectment. 


Vide title Jointenants and Tenants in Common, 


© . 898 


CAP. XLIV. 
Eſtate Tail. 


May the 2d 1738. 


Tvie v. Tvie. 


Nia title Deviſe, under the di viſion, What Words paſs an Eſtate Tail. 


* 
— — — — bt — — 
» 


GA n XLV. 
Evidence, Witneſſes, and P2oof, 


(A) What will be admitted as evidence, and will amount to 
ſuſſicient pꝛooł. 


(B) Where parol, a callatetal evidence, will o2 will not be ad · 
mitted to explain, caafirm, 02 cantradic what appears on 
the face of a deed 82 a will. 


(C) Df eramining witnefſes de bene eſſe, and eſtabliſhing their 
teſtiwony in perpetuam rei memoriam. 


(D) Df the ſufficiency oz diſability of a witneſs. 
(E) Rules the ſame in equity as at law. 

(A) What Will be admitted as evidence, and 
will amount to ſuffictent pꝛook. 


May the 5th 1737. 
Graves v. Euſtace Budgel, Eſq; 
Caſe 202. 


a Ir was moved on the defendant's behalf, that certain witneſſes of 
Thiscourt will * 3 = « R , 
allow the pro- I the plaintiff's, who were to prove exhibits, might be examined 
viog of exti- ivd voce at the hearing of the cauſe; and that an order of the late 
bits ve de Chancellor, for a commiſſion. to examine them in the country, might 


at the hearing, 


but not to let be diſchar ged. | 


in other ex- | 
aminations, and this only at the application of the party who is to make uſe of the exhibits, but no inſtance 
where it is allowed at the application of the contrary party. 


The motion was founded on two things. 
I 


Firſt, 


Evidence, Witneſſes, and Proof. 


Firſt, The great importance of theſe exhibits to the merits of the 
cauſe, being receipts of the defendant, which he inſiſted were 
forged, and had denied in his anſwer. By: 12 

Secondly, The ill ſtate of health of the defendant diſabling him to 
o down into the country to attend the commiſſion, in ſupport 
of which an affidavit of his phyſician was read. 
On theſe matters it was prayed that the witneſſes might be examined 
vivd voce at the hearing, that the defendant might have an opportu- 
nity of croſs examining them, and ſifting their evidence; and a caſe 
of the Dutcheſs of Newcaſtle was mentioned by Mr. Fazakerley, where 
it was ſo allowed. This was alſo prayed in honour of the defend- 
ant, he having denied the receipts. 

Lord Chancellor : I cannot allow the motion; the conſtant and eſ- 
tabliſhed proceedings of this court are upon written evidence, like the 
proceedings upon the civil or canon law. This is the courſe of the 
court, and the courſe of the court is the law of the court; and though 
there are caſes of witnefles being ſo examined, yet they have been 
allowed but ſparingly, and only after publication, where doubts have 
appeared in their depoſitions, and the examination has been to clear 
ſuch doubts, and inform the conſcience of the court. 

There never was a caſe, where witneſſes have been allowed to be 
examined at large at the hearing; and though it might be deſirable 
to allow this, yet the fixed and ſettled proceedings of the court cannot 
be broke through for it. | 

The utmoſt latitude the court have taken in this, is to allow the 
-proving of exhibits vzvd voce at the hearing, but not to let in other 
examinations ; and this is allowed only where the application is by 
the party who is to make uſe of the exhibits : But there never was a 
caſe where it was allowed on the application of the contrary party, 
it he is ſuſpicious of fraud, he has notice, and may croſs-examine the 
witneſſes. 


Eaſter term 1737. 
Fry v. Wood. 


445 


Caſe 203. 


Greed in this caſe, where a perſon has been examined in Chan- where a per- 


cery, that in a cauſe at law between the fame parties, his depo- 


ſition may be uſed in evidence, if it can be proved that the witneſs is 


ſon has been 
examined 
here, his de- 


dead, or by reaſon of ſickneſs, &c. is not able to attend, or that he poſition may 
is out of the kingdom, or otherwiſe not amenable to the proceſs of be esd at law 


the court. 


8 In 


between the 
{ame parties. 


446 Evidence, Witneſſes, and Proof. 


In Michaelmas vacation 1737. 
Goodier v. Lake. 


Where an ori- HERE an original note of hand is loſt, and a Copy of it 


ginal note is vn is offered in evidence to ſerve any articular purpoſe in a cauſe, 


Th, - of. you mult ſhew ſufficient probability to 5 atisfy the court that the ori- 
fered in evi- 7 note was genuine, before you will be allowed to read the copy. 


dence, you 


muſt ſhew the original note was g enuine, before you will be allowed to read the copy. 


Caſe 204. 


June the 18th 1737. 


Medcalf v. Ives. 
Vide title Award and Arbitrament, under the diviſion, For what Cauſes 


Jet afide. 
Michaelmas term 1744. 


Omichund v. Barker. 
Vide title Alien, 


December the 4th 1749. 
Ramkiſſenſeat v. Barker. 
Vide title Alien. 


May the 23d 1747. 
Eade v. Thomas Lingood, and others. 


Vide title Bankrupt, under the divifion, Rule as to Examinations ta- 
ken before Commiſſioners. 


Evidence. Vide title Power, 


Hilary 


Evidence, Witneſſes, and Prodf. 447 


Hilary term 1737. 


Boden and others, aſſignees of Dellow, a bankrupt, v. 
Delloaw and others. 


Vide title Bill, under the diviſion, Bills of Diſcovery, &c. 


(B) Where parol, oz collateral evidence will 
02 Will not be admitted, to explain, con- 
firm, oz contradict, what appears on the 
face of a deed oz a Will, 


Vacation after Trinity term 1737. 


Taylor v. Taylor. 


Vide title Copyhold, under the diviſion, In what Caſes a deſective Sur- 
render, or the Want of it, will be ſupplied in Equity. 


March the 4th I737. 
_ Hutchins v. Lee. 


| 3 N brought to ſet aſide an aſſignment of a leaſchold eſtate, Cie 20 
and all other the eſtate and effects of the plaintiff, upon a ſug- gif e 
geſtion that the ſame was never intended as an abſolute aſſignment to fer aſide an 


for the benefit of the defendant, but mede only to eaſe the plaintiff HR 


of the trouble and care of managing his own concerns at that time, egate, Se. 
(being then under great infirmities of body and mind,) and ſubject to upon ſoggeſ- 


a truſt for the benefit of the plaintiff, if he ſhould afterwards be in _ — 2 


a capacity of taking care of his own affairs. as an abſolute 
| aſſignment, 


but ſubject to a truſt for the plaintiff's benefit. 


No truſt of any kind appeared on the face of the aſſignment, but Though no 


upon the whole circumſtances of the caſe, (vis.) the annuity reſer- prele mut 
in the deed, 


ved to the plaintiff, being by no means equivalent to the eſtate ſo ye as it might 


diſpoſed of, the recital in the deed of aſſignment, that the plaintiff be colleQed 
fiom circum- 


was under a diſability at that time, of taking care of his own affairs, ,0m em 
, 8 
all the effects in general being aſſigned as well as the leaſehold eſtate, out of the af- 


ſignment it- 


2 inconſiſtent with an abſolute diſpaſition: Lord Chancellor admitted parol evidence to explain this tranſ- 
action. 


4 and 
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and after a general covenant in the deed from the defendant, to in- 
demnity the plaintiff againſt any breach of covenant in the original 
leaſe, and a ſpecial reſervation to the plaintiff of all the timber, &c, 
and he to ſet out, and allow timber for the repair of the eſtate (a 
circumſtance principally relied on by Lord Chancellor, as not at all re- 
concileable with an abſolute diſpoſition of the whole intereſt to the 
defendant,) and other cirumſtances raiſing a ſtrong preſumption of 
a truſt intended. 1 ö 
Tho' there Lord Chance!lr admitted parol evidence to explain this tranſaction 
= 3 diz. declarations by the defendant at the time the deed of aſſignment 
of a truſt ſince Was executed, and afterwards amounting to an acknowledgement af 
the 29 Car. 2. ſuch a truſt as the plaintiff now inſiſted on; and his Lordſhip ſaid, 
/ Hour ſuch evidence was conſiſtent with the deed, as there was all the ap- 
in avoidance PEATance of an intended truſt upon the face of it; but however tho 
of fraud. there can be no parol declaration of a truſt, ſince the ſtatute of the 29 
Car. 2, yet this evidence is proper in avoidance of fraud, which was 
here intended to be put on the plaintiff, for the defendant's defign 


was abſolutely to deprive the plaintiff of all the benefit of his eſtate. 
July the 28th 1739. 
II hitton v. Ruſſet. 


SO RD all AS » 4 1 2 — 9 5 9” 
Caſe 206. 


HE teſtator left A. 20 l. per ann. by a codicil to his will, and 
1 — after talking of making another codicil, and leaving him 1 5 /. 
am. by a co per ann. more, the attorney told him, that if B. C. and D. whom 
Volt ni. he had made deviſees of his eſtate, would give A. a bond to pay him 
bem pray 15/7. per ann. it would be ſufficient, accordingly B. one of the devi- 
king auother ves preſent promiſed that he and the deviſees would, and a draught was 
_ wm prepared but not executed. The teſtator lived five weeks after this 
157 more, tranſaction, and A. remained nine years without demanding the per- 
the attorney formance of the promiſe, or inſiſting to have the draught perfected, 
— then brought his bill. The defendant denied the promiſe, and 
D. whom he the plaintiff's bill was diſmiſſed at the Rolls, who thereupon appealed ; 
— _—— the caſes cited for the plaintiff were Oldham v. Litchfield, 2 Vern. 
—_ 506. Thynn v. Thynn, 1 Vern. 296. Deveniſb v. Baines, Prec. in 


we hima (Han. 2. tv, b ; 
22 E ban. 3. and Blacket v. Blackett, July 2oth 1720 


him 15 J. fer ann. it would be ſuficiertz B. being preſent, promiſed that he and the deviſees would, and 
a draught was prepared, but not executed; teſtator lived 5 weeks after, and 4. remained 9 years without 


demanding the performance of the promiſe or draught to be perfected, and then brings his ill, diſmified at 
che Rolls, and upon appeal, decree of diſmiſſion affirmed. 


Defendant by his anſwer inſiſted on the ſtatute of the 29 Car. 2. 
for prevention of frauds and perjuries. 

Lord Chancellor: Theſe cafes upon the ſtatute of frauds are to 
be procecded on with the greateſt caution : The preſent plaintiff does 
not appear to be any relation of the teſtator, and I think there is 10 
ground on the parol evidence to decree for the plaintiff in the preſent 
caſe, though the caſes cited go a great way. | 


3 "2 
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The preſent attempt is in effect to add a legacy to a will and co- This court 
dicil in writing, by parol proof, which if relating to perſonal eſtate feet 
only, ought not to be allowed; but this goes further, and ſeeks to wil 3 pa- 
charge lands with an annuity of 15 J. per ann. without writing, ex- el proof, tho! 

7 it concerns the 
preſly againſt the ſtatute of frauds; and in the next place to have a perſonal eſtate 
ſpecifick performance of an agreement not in writing, which this only ; « Ver- 
court will not do. 2 wy it 

Neither is there, in the preſent cafe, any ground for relief on the — 85 
head of accident or fraud: At the time of making the will, the teſ- 
tator talks only with one of the deviſces of giving 15 J. per ann. 
more to the plaintiff, 

The teſtator lived five weeks afterwards, when it was always in his It is not in the 
power, but does nothing towards it, therefore there was no accident Power of the 
to prevent it, nor is it in the power of this court to relieve againſt — 
accidents, which prevent voluntary diſpoſitions of eſtates; nor is accidents, 
there any clear fraud: Every breach of promiſe is not to be called a i prevent 


1 . , volunt iſe 
fraud, nor does it appear that the teſtator was drawn in by this pro- on of 


miſe not to add the legacy to this codicil. eltates. 

As to the precedents cited, Thynn v. Thynn, and Oldham v. Liteb- 
field, they do neither of them come up to the preſent cafe. Blacket 
v. Blacket depended on the reaſon of younger children unprovided 
for, yet that went a great way. I cannot come into the reaſon of 
this caſe, unleſs for the younger children, 

But here the great opportunity the teſtator had of doing this in a 
much ſhorter way than by bond, if he thought fit; the draught 
was imperfect, it not being inſerted what the undertaking of the 
obligor ſhould be, and the length of time before the bill brought, 
are material facts. WT 

Demands of this kind ſhould be purſued very recently, for the dan- 
ger of perjury intended to be prevented by the ſtatute, increaſes much 
more after length of time, and therefore are ſtrong objections. 

The undertaking and promiſe is not by all the perſons intereſted, 
but by one only; the caſes cited are where the promiſe is made by 
the perſon ſolely intereſted, and therefore a decree to make the eſtate 
liable, would be to affect perſons no way concerned in the firſt 
tranſaction, and to charge him who made the promiſe, would 
not be conſiſtent with the intent of the teſtator, who meant only to 
charge the lands. | 

Therefore I am of opinion, the decree at the Rolls was cautiouily 
made, and ought to be affirmed. | 


1 (C) Ok 


450 Evidence, Witneſſes, and Proof. 


(O) Of examining WitnefTes de bene eſſe, and 
eſtabliſhing their teſtimony in perpetuam rej 


memoriam. 


Auguft the gth 1739. 


'The Earl of 2 Green et al'. 


Caſe 207. HE plaintiff brought his bill to perpetuate the teſtimony of 


Bill brought to witneſſes to a bond, entred into by the plaintiff's anceſtor, 


th ; . 
ab of : charging that the defendant Green, whom the plaintiff wanted to ex- 


witneſſes to amine, was very aged and infirm, and inſiſted in his bill, that the 


J — bond was entred into on a uſurious contract, the defendant being to 


rious, and al- have 10 /. per cent. 
ledging that 
the defendant Green, whom the plaintiff wanted to examine, was very aged and infirm. 

Green, who was a nominee only in the bond, demurred, as the bill ſought to ſubject him to a penalty, 
and alſo as plaintiff does not offer to pay what is really due. 

If demurrer had ſtopt at the firſt part, it would have been good, but as it goes to the perpetuating the 
teſtimony, it is bad, and over Tuled, but without prejudice to the defendant's inſiſting on the ſame thing 
by way of anſwer. 


The defendant demurred, for that the bill ſought to ſubject him 
to a penalty, and that on the plaintiff's own ſhewing, there was a 
great ſum really lent, but the plaintiff does not offer to pay what is 
really due to the defendant. 
For the plaintiff was cited the caſe of Shirley v. Earl Ferrers, 3 
Wis. 77. where a bill was brought to perpetuate the teſtimony of a 
witnels for fear he ſhould die during a long vacation, and he was 
ordered to be examined de bene efſe, where the thing examined into, 
lay only in the knowledge of the witneſs, and was a matter of great 
importance, ths" the witneſs was net proved to be old and infirm. 
The defendant Green was only a nominee in the bond, and the be- 
neficial intereſt in one Peers. 
Lord Chancellor : So far as the preſent bill prays the defendant to 
put in an anſwer, ſo far it is a bill of diſcovery, for the anſwer 
muſt neceffarily go to the uſury charged in the bill. 
The defendants have demurred to ſo much of the bill as ſeeks any 
diſcovery, and to perpetuate the teſtimony. 
A truſtee bas As to the firſt part, that it would ſubje& the defendants to a pe- 
as much the . — 
benefit of the Halty, the demurrer is proper, and if it had gone no further, muſt 
pleading of have been allowed as an uſual caſe. For as to the objection, that the 
33 e defendant Green will loſe nothing by the diſcovery, as he has no in- 
equitable in- tereſt; a truſtee has as much the benefit of the pleading of this court, 
tele, nd as he that has the equitable intereſt, nay, the cęſligue truſt is inti- 
pn ve tled to have the privilege maintained by the truſtee. 
the privilege 


Maintained by : But 
- the trultce. | | | 
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But as to the other part of perpetuating the teſtimony, the de- A plaintiff is 
murrer is bad, for the plaintiff is intitled to perpetuate teſtimony, __ wn qu 
F 5 7 . . ' ? petuate the 
notwithſtanding his not offering to pay ; and there is no certain di- —— of 
ſtinction laid down, where a man is forbid to perpetuate teſtimony, witneſſes to an 
as to perſonal demands againſt himſelf. So far as this, if proved, re- Cs: 
lates to the loſs of the debt, ſo far it may be called a penalty; fanding his 
but a man may bring a bill to perpetuate teſtimony in many caſes, uh ary 
where he cannot bring a bill for relief, without waiving the penalty; pu. dnt 
as in waſte, or in the caſe of a forged deed, or in the caſe of inſurances A man may 


after commiſſions to examine witneſſes beyond ſea, as to fraudulent bring a bill © 
loſſes, and yet in many caſes fraudulent loſſes are ſubject to a penalty, cx map 
even ſometimes felonious. This bill is to perpetuate teſtimony to a ny caſes, 

plain fact; what the conſequence of that fact is, is of another conſi- — "ul 
deration. bill for relief 


without waiving the penalty as in waſte, Oc. 


This demurrer being bad in part, muſt be over-ruled, for it is not A demurrer 
like a plea, which may be allowed in part; but a demurrer bad in vag ie, 
rt is void in toto, and cannot be ſeparated. otherwiſe as 
His Lordſhip therefore held the demurrer to be inſufficient, and to a Plea. 
ordered the ſame to be over-ruled, but without prejudice to the de- 
fendants inſiſting by way of anſwer, againſt making any diſcovery 


touching the uſurious contract, charged and ſuggeſted by the bill. 


November the 15th 1738. 


Brandlyn v. Ord. 
Vide title Purchaſe, under the diviſion, Of Purchaſers without Notice. 


D) Of the ſufficiency 0 diſability of a wit- 
neſs. 


Trinity term 1738. 


Cotton V. Luttrell. 


| Caſe 208. 
HE plaintiff's counſel objected to the evidence of Sir John Che- Tho! a wife 


. . . a 3 is a defendant 
ſhire, as his wife is charged with fraud and male practices, as ** ee 


his teſtimony might be ſuppoſed to go in favour of his lady, by wich fraud ard 
palliating and excuſing her conduct, in relation to the procuring her male 2 
huſband to be made a truſtee of the whole legal eſtate under the late ie 0 


evidence of 


Mr. Cetton's ſettlement; and beſides, if the court ſhould be of opi- the huſband 


nion ſhe has been guilty of a fraud, ſhe will be liable to coſts, and . 


his evidence will be favourable to her with reſpect to coſts, and will the intereſt of 
be in ſome meaſure againſt the rule, that a husband ſhall not be a third perſon 


examined for or againſt his wife, | —_— con- 


I Mr. 
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Mr. Fazakerley for the plaintiff inſiſted, that there is no caſe extant 
'where the rule laid down here ought more ſtrongly to prevail, ef 0 
cially where there is ſuch clear evidence of fraud againſt lady Cheſhire, 
It cannot be diſputed if ſhe is liable, but that the husband, where the 
wife is concerned, muſt be likewiſe liable, and that as every re- 
mainder to truſtees to preſerve contingent remainders, 1s a veſted one, 
or elſe would be bad, Sir John Cheſtire is concerned, for if the court 
ſhould determine in favour of the plaintiff, he, as having the legal 
eſtate, muſt be decreed to convey, 

The objection will hold ſtill ſtronger againſt lady Cheſhrre's evi. 
dence, becauſe ſhe is concerned in intereſt in the event of the ſuit, 
as ſhe may, or may not be liable to coſts, according as the court ſhall 
determine upon the merits of the caſe. 

The counſel for the defendant ſaid, the principal queſtion is, Sup. 
poſing that Sir John Cheſhire ought not to be examined where the 
wife is concerned, yet whether the evidence, both of him and lady 
Cheſhire ſhould not be read, as here is a third perſon who is greatly 
intereſted under the ſettlement of Mr. Cotton, and can 2 no 
evidence ſo material as Sir John Cheſhire's, who had the framing and 
peruſing of the whole conveyance. 

The chief caſe relied upon for the defendants was Tyrrel v. Holt, 
where Ward and Milbrabam truſtees through the whole eſtate, (Sir 
John hag Cheſhire ofily a truſtee to preſerve contingent remainders) 
were charged with fraud, and yet the court of King's Bench, upon 
an iſſue of fraud, directed out of Chancery, admitted them upon ſo- 
lemn debate to be examined. 

A perſon vo Lord Chancellor: The reaſon, why perſons who at law are put 
at law is put into the /imulcum, are yet admitted as witneſſes, is, that they may 
2 _ be not be made parties to a cauſe only to take off their evidence, but 
admitted as a notwithſtanding this, if there is a ſtrong evidence againſt the imulcum 


witnels, that man, that he is particeps crimints, the court will exclude him from 
he may not 


be made a de- being a witneſs. 

fendant, only When this objection was firſt ſtarted, T muſt confeſs T was very 
pad aria doubtful, whether the depoſitions of Sir John Cheſhire, and lady 
if ſtrong proof Cheſbire ought to be read, but upon the matters being fully diſcuſſed, 


that be 13 br. J am of opinion that the objection goes only to their credit, and not 


+ ticeps eriminis, 


he will be ex. their competency. | 
cluded from As to lady Cheſtire, the objection depends upon theſe conſidera- 


—_ + wit- tions, Whether ſhe has been properly made a defendant; now I will 
; not ay. ſhe has improperly been made a defendant, becauſe it was 
neceſſary in order to a diſcovery ; but it was improper ſhe ſhould be 

brought to a hearing, for ſhe is no ways concerned in intereſt in the | 

event of this ſuit, as ſhe was barely an agent for Mrs. Luttrel, and 
conſequently no decree can be made againft her. | 

I will not fay but there might be a caſe, where it was neceſſary to 

bring ſuch a perſon to hearing, as ſuppoſe A. ſhould by fraud obtain a 
conveyance for his own benefit, where it ought to have been in 


truſt only, there might be a decree againſt ſuch a perſon. 


2 But 
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But this is a bill brought merely to have a reconveyance from the 
perſon, to whom it is alledged the eſtate is fraudulently and illegally 
veyed. $$ 

© if there is no decree againſt lady Cheſhire, how is it poſſible 
that coſts ſhould be given againſt her, for if ſhe is no way con- 
cerned in intereſt, thEre can be no decree. 

The conſequence of this is, that the objection goes only to her 
credit, and not to her competency. e 

The next conſideration is as to Sir John Cheſbire, and as 1 am of 
opinion that my lady Chgrre's depoſition fhould be read, the reading 
his depolition is a conſequence of it; for it would be very ſtrunge to 
reject his teſtimony, when there is not the leaſt colour to fay, that 
he is concerned in the fraud. | 

1 do not know any caſe in this court, where a feme covert has Where a feme 
been guilty. of a fraud ſolely, without the husband, and where he has dente bas || 
no benefit at all from it, that he ſhould ſuffer, it would be extremely a frand ſolely 
hard to ſay, that he ſhonld pay coſts; I know of no precedent, nor without the 


3 


do 1 believe the court would do it — 9 
The depoſitions of Sir John and lady Cheſhire read accordingly. the court's * 
making him 
pay colts, 


E) Rules the ſame in equity as at law. 
Michaelmas term 1737. 
Manning v. Lechmere. 


f 29RD Chancellor: The rules as to evidence are the ſame ih Caſe 209. 
equity as at law, and if 4. was not admitted as a witneſs at the head now iy 

trial there, becauſe materially concerned in intereſt, the ſame objec- are the fame 

tion will hold againſt reading his depoſition here. in equity as at 
There are many caſes where leaſes are granted to perſons, in = 

which poſſeſſion upon that leaſe, and payment of rent, ſhall be nga 

a preſumption of right in the leſſor, till a better is ſhewn, but vp, you can- 

when two leaſes are ſet up you cannot read one of them, till you 22 yo 


have proved poſſeſſion under that leaſe, you have pro- 
ved poſſeſſion under that leaſe. 


Receipts for rent are not a ſufficient evidence of a title in the leſ- 10 ſhew a 
for, unleſs he proves actual payment, eſpecially where the perſon title in the | 
who has ſigned the receipt is fiviog, for he ought to have been exa- ro rg 
mined in the cauſe. | payment of 

rent, receipts alone will not do. 


Where there are old rentals, and bailiffs have admitted money re- Bailiffs rentals 


are evidence 


ceived by them, theſe rentals are evidence of the payment, becauſe ef , mens. 
no other can be had. 


5 2 After 
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After Hilary Term 1736. 
The Dutcheſs of Marlborough v. Sir Thomas I, beat. 


Caſe 210. 7 ORD Chancellor laid it down in this caſe, that Maſters in Chan- 
ee cery in reports which are ſpecial, are not to ſet forth the evi. 
Chancery in dence with their opinions upon it, but only to ſtate the bare matter 
report are of fact, for the judgment of the court, in the ſame manner as in 
only to fate courts of law, they only ſtate the facts allowed by both ſides in a 


bare m 
2 ſpecial verdict, but never meddle with any part of the evidence on 


either ſide. 


. 2 n 4.4 a A FR 1 


0 N FP 
Executozs and Adminiſtratozs. 

(A) Who are intitled to a diſtribution. 

(B) Ok adminiſtration, to whom to be granted. 


(C) Of. remedies by one executoz oz adminiſtrato2 againſt 
another, and how far "_ one ſhall be anſwerable fo2 the 


other. 
D) What ſhall be aſſets. 
) Bule where a bill is bzought _ an erecuto2 of an 


-  , © erecuto?. 


(A) Who are intitled 35 diſtribution, 
June the zoth 173 


Caſe 211. 3 a Frances his wife, adminiſtratrix of Anne 3 
Aunts and ne- Preſiwood, deceaſed | | Plaintiffs. 


phews in the 


—_—_ Thomas Preſtwood and Charlotte Anne Preſtavocd in- 


of relation to 


an intellate, fants, by their mother and guardian, and ee, Defendants, 
e equally Rhodes and Elizabeth his wife, 


intitled under 


the ſtatute of 
diſlributions AN NE Preſtavood died inteſtate, and letters of adminiſtration were 


W granted to 72 plaintiff Frances as her aunt, and one of her next 


— wa 88 of kin, who would have diſtributed the perſonal eſtate to the inteſ- 


muſt take her tates next of kin, according to their intereſts, without ſuit; but de- 


capita, and 
not per ftir pes. fendants 
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feudants inſiſting they are ſeverally intitled to the whole, the bill is 
brought in order that an account may be taken of the inteſtate's 
perſonal eſtate, and that the ſhares of all perſons may be aſcertained, 
and the plaintiffs in right of Frances claim one third of the perſo- 
pal eſtate for their own uſe. 
The defendants - Ambroſe Rhodes, and Elizabeth his wife inſiſted 
that in caſe the plaintiffs,” in right of Frances, are intitled to a third, 
they in right of the defendant Elizabeth are intitled to a like ſhare, 
ſhe being the plaintiff Frances's only ſiſter. 
The defendants Thomas, and Charlotte, Anne Preſtevood, who are 
the only children of Thomas Preſkwood deceaſed, who was the only 
brother to the inteſtate, inſiſt that they, as repreſentatives of their 
father, and neareſt of kin to the inteſtate, are intitled to the whole 
perſonal eſtate. | . 
Lord Chancellor: As by our computation the aunts and nephews 
are in equal degree of relation to the inteſtate, they are equally in- 
titled under the ſtatute of diſtributions, and no right of repreſentation 
can be here allowed, and according to the authority of many caſes, 
they are to take per capita, and not per ftirpes, and therefore his 
Lordſhip directed, after the ſatisfaction of debts, the clear ſurplus of the 
inteſtate's perſonal eſtate to be divided into four equal parts, one fourth 
to the plaintiffs, one fourth to the defendant Thomas Preftwood, one 
fourth to defendant Charlotte Anne Preſtutod, and the remaining 
fourth to the defendant Rhodes, and Elizabeth his wife. 
Horrel v. White, in the court off Exchequer, and Grainger v. Grain- 
ger before Lord Talbot, were cited, | 


May the 14th 1739. 


Stanley, (his ſiſters) infants, by Edward Hooper, ( Plaintiffs, 7”: = 
Eſq; their next friend, | 


Hans Stanley, Eſq; and Elizabeth, Anne, and Sarah AO fe Sat .,. . 


Phillippa Stanley, widow, and Anne Stanley, widow, Defendants. 


Caſe 212. 


FIJILLIAM Stanley and Anne his wife had two ſons, George and William Stan- 
Hoby, who ſeverally married in their father's life-time ; William . and An 


| f ) , N : . his wife, had 
the father dies, Anne his wife ſurvives him, George afterwards dies, ,'{gns, (3:2: 


and Heby, who 

ſeverally married in their father's-life-time ; William the father dies, Ann his wife ſurvives him. George after- 
wards dies, and leaves ſeveral children, who are ſtill living, then Hoby dies inteſtate, leaving Philippa his wife 
poſſeſſed of a very large perſonal eſtate. | | 

The children of George bring a bill againſt Phi/lippa,. who has adminiſtred to her huſband, and alſo againſt 
Anne their grandmother, inſiſting, that as the repreſentatives of their father, they were intitled with their grand- 
mother to one half of the moiety of the intellate's ellate, the wife being intitled to the other moiety, by the 22 
& 23 Car. 2. c. 10. f 

The reſidue of the inteſtate's eſtate, after ſatiofaction of debts, directed to be divided into 4 equal parts, two 
fourths thereof to be retain'd by Phillippa the inteſtate's widow, one other fourth part to be paid to Anne Stanley 
the inteſtate's mother, and the remaining fourth part to be laid out in South Sea annuities, in the name of the 
——_— general, ſubject to the order of the court, for the benefit of the children of George, equally 
to be divided, 


and 
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and leaves ſeveral children, who are ſtill living; then Helly dies ante 
2 (leaving Phe/ippa his wife) poſſaſſed of a very large perſonal 
eſtate. 1 25575 oF 
The children of George bring this bill againſt Philippn, who had 
adminiſtred to her husband, and alſo againſt Anne their grandmothen 
inſiſting that, as the repreſentatives of their father, they were intic! 
with their grandmother to one half of the moiety of che jinteſtate's 
eſtate, the wife being intitled to the other anpigty by 22 & 24 Car. 
2. cap. Io. | | | 
It was inſiſted for the plaintifis, that by the ſtatute of x Fac, 2. 
s 17. ſec. 7. it is enacted, that if after the death of the father any 
of his children ould die inteſtate, without wife or children in the 
life of the mother, every brother and ſiſter, and the repreſentatives of 
them, ſhall have an equal ſhare with the mother. fo | 

In this caſe there is a wife left, but the intent of the act was to put 
the inteſtate's brothers and ſiſters, and their repreſentatives, in the 
ſame light and condition with the mother; fo that whenever the mo- 
ther was intitled, the brothers and fiſters, and their repreſentatives, 
(per flirpes) were to have an equal ſhare with her, and cited the caſe 
of Keilway v. Keilway, 2 Mm. 344. Paſeb. 12 C. which was as fol- 
lows : The plaintiff was the widow and admisiſtratrix of one that 
died inteſtate having no children, but leſt a mother, a brother and 
fiſter, and brother's children, and it was decreed the wife ſhould have 

a moiety, and the other moiety equally to the mother, brother and 
ſiſter, and brother's children, (as repreſentatives of the father per 
ſtirpem) which caſe is exactly the ſame with the preſent in every 
circumſtance, except that in the preſent caſe the inteſtate had no bro- 
ther and ſiſter living at his death, which is not material, in regard that 
the children of the brother take by way of repreſentation. 

It was infiſted for the defendant, the inteſtate's mother, that theſe 
ſtatutes are to receive a favourable conſtruction to exclude repreſenta- 
tions in a remote degree, in reſpe& of collaterals, _ to the 
caſe of Carter v. Crawley, Raym. 496. and that the words in the ſta- 
tute of James are in the conjunctive, and require a brother or fiſter 


to be in efſe, as well as repreſentatives of brothers and ſiſters to make a 
caſe within that ſtatute. 


Where an in- It has been determined that when the inteſtate leaves brothers or 
teſtate leaves 


mother; o ſiſters children, and no brother or ſiſter, ſuch children take per capita, 
iters child. as next of kin, and not by repreſentation, Eg. Caf. Abr. 249. Walſh 


ar? and 2 and Walſh; and that the conſtruction of the ſtatute was the ſame if 
Other or it - 


ter, they take a man died leaving aunts and nieces, and no brother or ſiſter, ſuch 
per capita as aunts and nieces would all take per capita, and the nieces could not 
next of kin, take per //zrpes; and yet if the father of the nieces had been living, he 


d 2 ® „ « 
MERE would have taken the whole, and this was determined in the caſe of 


So if he died, Durant and Preſiwood, June 30 1738. * 


leaving aunts 
and nieces, and no brother or ſiſter, they would all take per capita; but if the father of the nieces had been 
living, he would bave taken the whole, Vid. ande. , 


I 
And 
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And from hence it was argued, that as there was no brother of ſiſ- 
tet of the inteſtate living, if the plaintiffs in this caſe took any thing, 
it muſt be neceſſarily per capita, and not by repreſentation ; that 
when brothers children take per capita, they muſt neceſſarily take as 
next of kin, becauſe as they are not in equal degree with the inteſtate's 
mother, they could not otherwiſe take at all. 
And it was further urged, that if they were intitled by repreſentation, 
it might be carried to the fourth or fifth generation, for there was 
nothing to teſtrain it in this act, as there was in the ſtatute of diſtri- 
butions, which would create great confuſion and fractions in the eſ- 
tates of inte/tates. 
Tord Chancellor : There are two queſtions in this caſe. 
Hiri, Whether the plaintiffs, who are the nephews and nieces of | 
the inteſtate, ſhall ſhare with the inteſtate's mother, there being * 
a widow of the inteſtate ? | 
Secondly, Suppoſing they may ſhare, notwithſtanding that objee- 
tion, whether they can come in, in reſpect that there is no h- 
ther or ſiſter of the inteſtate living? 2s 3 
8 As to the firſt, it is directly within the caſe of Keilway and Kerhvay, The ſtatute of 
and I am fatisfied with the reaſon of that caſe. It depends upon the 4iftributions, 
conſtruction of the proviſo in the ſtatute of James, which is very of Jar. . ve. 
incorrealy penned, and fo is the ſtatute of diſtributions ; and there- ry incorredly 
fore a conſtruction is to be made upon the ſecond ſtatute, according to engen 
the intent and meaning of the legiſlature. ; aber pn 
Ef | | conſtruc according to the intent ob the legiſlature. 


Upon the ſtatute of diſtributions, the deſcending line excluded all 
collaterals, and afterwards went to the next of kin; ſo that the father or 
mother would take all. As ſuppoſe a rich citizen died inteſlate, his ſhare 
would all go to the mother; therefore the ſubſequent ſtatute intended 

ſhe ns have a proviſion only equal with a brother and ſiſter of the 
inteſtate, 

As to the ſecond queſtion, it is a new one; for the inteſtate has left 
no brother or ſiſter for the mother to collate, or ſhare equally with, 

The cafe of Malſb v. Walſh is grounded upon the ſtatute of Car. 2. 

fee. 5. The words of the act do ſuppoſe that there muſt be ſome - 
perſons to take in their own right, and others in right of repreſenta- 
tion ; but the ſtatute of James 2. is of a different and lets in an- 
other perſon. 

Here is a mother takes an original ſhare in her own right, and the The word 424 
brothers and ſiſters children take as if the brother and ſiſter were living; is the 7th ſec- 
for the word and, immediately preceding the words the repreſentatives, 1 \ ral 
muſt he conſtrued in the dĩsjunctive. mediately pre- 

7 ceding t N 
words the repreſentatives, muſt be conſtrued in the diganRlive. 


As to the objection, that ſuch route might be carried to Theproviſoin 
ſeveral generations; I think that con equence does not follow, for the the ſtature of 


: : Tames 1s to be 
incorporated into the ſtatute of Charles, where it ſays, that repreſentations ſhall not be carried beyond brothers 
and children, The rule is, that ſtatutes made pari materia ſhall be conſtrued into one another. 


-" 0A proviſo 


Executor and Adminiſtrators. 


proviſo in the ſtatute of James is to be incorporated into the ſtatute of 
Charles, which expreſly ſays, that repreſentations ſhall not be carried 
beyond brothers and ſiſters children; and this is agreeable to the rule 
my Lord Hale lays down in 1 Yentr. that ſtatutes made pari materia 
{hall be conſtrued into one another. PEP 

I think the ſtatute of James intended to let in the rule of the civil 
law, which contained three lines, aſcending, deſcending, and colla- 
teral ; the deſcending line abſolutely excluded all others, the aſcend- 
ing excluded all collaterals except brothers and fiſters, and they took 
alike. | | 

His Lordſhip therefore ordered the reſidue of the .inteſtate's eſtate, 
after ſatisfaction of debts to be divided into four equal parts, and two 
fourth parts thereof to be retained by the defendant Philippa the 
inteſtate's widow, and one other fourth part to be paid to the de- 
fendant Anne Stanley, the inteſtate's mother, and the remaining fourth 

t to be laid out in South Sea annuities, in the name of the accomp- 
tant general, ſubje to the order of this court, for the benefit of the 
plaintiffs the infants, equally to be divided. | D 
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(B) Of adminiſtration, to whom to be granted, 
May the 18th 1737. 


Charles Humphrey, adminiſtrator of the goods unadminiſtred} . 
of his ſiſter Mary Scarlet, widow of Wiliam Scarlet, (Pins 
and formerly the wife of John Osborne, deceaſed, 


Thomas Bullen, and Anne his wife, adminiſtratrix of the 
ſaid William Scarlet, who was adminiſtrator of the > Defendants, 
ſaid Mary Scarlet, — — | 


7 22 Survives her firſt huſband, who left her a legacy, and intermarries 


her firſt buſ- - with B. She dies, the legacy being unreceived by B. during 
way 06 left her life, but after her death he took out adminiſtration to her, but 
he dies” the died himſelf before the legacy came to his hands, and his adminiſtrator 
legacy being gets it in, and the adminiſtrator de bonis non of the wife brings his 


—— by bill to have this legacy, received by the adminiſtrator of the huſband, 


huſband du- Paid over to him as the legal repreſentative of the wite. 
ring her life, 5 4 
EG her death he adminiſters, and dies before the legacy came to his hands; his adminiſtrator gets it in, 
and the adminiftrator de bonis non of the wife brings this bill for the legacy. 

Equity conſiders the adminiſtrator de boxis non 85 a truſtee for the adminiſtrator of the huſband, who having 
an abſolute right by ſurviving his wife, bis adminiſtrator ought to have the benefit of it. 

During the coverture, huſband and wife are but one perſon ; but when ſhe dies, he has a right to adminiſter 
excluſive of all other perſons. 


Mr. Attorney General for the plaintiff contended, that a huſband 
and wife in law are but one perſon, and conſequently no relation, nor 
intitled to adminiſter, 


Lor 
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Lord Chancellor : During the coverture, they are but one perſon ; 
but when that coverture is diſſolved by the death of the wife, the huſ- 
band is certainly the next friend and neareſt relation, and has a right 
to adminiſter excluſive of all other perſons. At common law no per- 
ſon at all had a right to adminiſter, but-it was in the breaſt of the 
ordinary to grant it to whom he pleaſed, till the ſtatute of the 2 iſt 
of Hen. 8. which gave it to the next of kin; and if there were per- 
ſons of equal kin, which ever took out adminiſtration was intitled to 
the ſurplus ; and for this reaſon the ſtatute of diſtribution was made, 
in order to prevent this injuſtice, and to oblige the adminiſtrator to 
diſtribute. 9885 
The queſtion here is, Whether the adminiſtrator de Bonis non of the 
wife, or the adminiſtrator of the huſband, is intitled to this legacy? 

I think clearly it was a veſted intereſt in the husband, and there- 
fore his adminiſtrator, as his repreſentative, is intitled. to it, without 
being obliged to make diſtribution ; for the husband is not within 
the equity of the ſtatute, and it is explained beſides by the laſt clauſe 
in the ſtatute of frauds and perjuries, ſec. 2 5. And for the explain- 
e ing an act of this preſent parliament, intitled, An act for the better 
ce ſettling of inteſtates eſtates, be it declared, that neither the ſaid 
« a@, nor any thing therein contained, ſhall be conſtrued to extend 


* to the eſtates of feme coverts that ſhall die inteſtate, but that their 


* husbands may demand, and have adminiſtration of their rights, 
ce credits, and other perſonal eſtates, and recover and enjoy the ſame, as 
they might have done before the making of the ſaid act. | 
Notwithſtanding by the rules of the common law the adminiſtrator 
of the wife is intitled to it, being a choſe in action, not received or 


got in by the husband in his life-time, yet equity will conſider ſuch - 


adminiſtrator as a truſtee for the adminiſtrator of the husband, for the 
husband having an abſolute right to it by ſurviving his wife, his 


adminiſtrator ought to have the benefit of it; and therefore the plain- 


tiff's bringing this bill is a breach of truſt, and I diſmiſs it with coſts, 


and decreed accordingly. For the plaintiff was cited Burnet v. Kinaſ- 
ton , and for the defendant Huntley v. Griffith, +. 


* P. in Chan. 118. and in 2 Fern, 401. | + Mo. 452. 


(C) Df 
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(O Of remedies by one executoꝛ 02 adminiſtra- 
 roz againſt another, and how far one ſhall 
be an\{Werable foz the other. 


November the 7th 1737. 
Hudſon v. Hudſon. 


The plainix JO HN Hudſon dying inteſtate, and unmarried, letters of adminiſ- 
and I. H. ad- # tration to him were granted to the plaintiff and one William Hud. 
1 ſon, who prevailed on the plaintiff to join and execute ſeveral letters 
power the de- Of attorney to the defendant gr Hudſon, then in Flanders, and 
1 alſo to another defendant Fofeph Hudſon, then in London, impower- 
— i6/aie ing them to get in the effects of the inteſtate. After the defendants 
in the inteſ- had received ſome of the inteftate's eſtates and effects, William Hud. 
2238 fon, joint adminiſtrator with the plaintiff, ſettles an account with the 
H. afterwards defendants, who were his ſons, receives the balance, and gives them 
ſettles the ac- g general releaſe, and then dies; afterwards the ſurviving adminiſtrator 
2 room filed his bill to ſet afide the defendant's ſtated account and the re- 
ceives the ba- leaſes, and to have ſatisfaction, fuggeſting that they ought not to bind 
lance, gives a him, being ſettled without his privity. The defendants, in their an- 
"aſe and then ſwer, inſiſted on the ftated accounts and releaſe ; and the queſtion 


dies. The was, If the releafe would bar the furviving adminiſtrator ? 

plaintiff, as 

ſurviving adminiſtrator, prays the ſtated accounts and releaſes may be ſet aſide, as being ſettled without his 
privity. One adminiſtrator cannot releaſe a debt ſo as to bind his fellow, otherwiſe as to an executor, for each 
mtirely repreſents the teſtator; but the releaſe of one adminiftrator may bar bath, if releaſee is accountable to 
them in their own right, and not as adminiſtrators. The releaſes here being unfairly obtained, though effettual 
in law, were ſet aſide in equity. | 


Tord Chancellor : There are two queſtions in this caſe which are 
merely matters of law. 

Fir/t, Whether a releaſe of a debt, or conveyance of a term by one 
adminiſtrator, will bind his companion where there is a joint 
adminiſtration granted ? S 

Secondly, Whether the defendants acting, and collecting part of the 
eſtate under a letter of attorney from both the adminiſtrators, will 
vary the caſe? 

As to the firſt point, I am of opinion that one adminiſtrator cannot 
Teleaſe a debt, or convey an intereſt, ſo as to bind the other, and that 
the caſe of an adminiſtrator differs from that of an executor. 

It is certain that executors have ſuch a power, and the reaſon is, 

that each executor is conſidered as intirely repreſenting the teſtator. 
If an action is brought againſt joint executors, who plead different 
pleas, ſome books ſay, that plea {ball be received which is moſt for 
the benefit of the teſtator's effects, and this ſhews each executor may 

plead in right of his teſtator. _ 
2 | 2 22 zut 


Caſe 214. 
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But the caſe of executors differs eſſentially from that of adminiſ- The interef! 
trators; executors receive all their power and intereſt from the teſ- abs 3 
tator, and though before they can maintain an action they muſt prove the probate, 
the will, yet the probate is only a declaration of the proper court that 1 | 
they are executors, which by the law of Scotland is called confirming fore he may 
the executors to the teſtator, and is the ſame in effect as is done releaſe a debt, 
here, and ſtill the intereſt ariſes not from the probate, but from 1 oh 
the teſtator ; therefore an executor may releaſe a debt, or aſſign a probate. 
term before probate, and if after probate he ſues for the ſame, the 
precedent a& done by him may be pleaded in bar: If an executor 
appoints another to be his executor, and dies, he is immediate re- 

reſentative to the firſt teſtator, but on the death of an adminiſtrator, 
his whole intereſt determines, and adminiſtration de bonis non, Ge. 
muſt be granted. 

So if a creditor makes his debtor his executor, the debt is totally If a debtor be 


fg g 5 
extinguiſhed,” and cannot be revived, though the executor ſhould ur, the debt + es —_— 
afterwards die inteſtate, and adminiſtration de Bonis non, &c. of the is totally ex- 


firſt teſtator ſhould be granted : But if a debtor be appointed admini- — 2 
ſtrator, that is no extinguiſhment of the debt, but a ſuſpenſion of be ee . 
the action, and his repreſentative on his death would be chargeable adminiſtrator, 
at the ſuit of the adminiſtrator de honig non, &c. of the firſt inteſtate, 1 iy 

Salk, 299. 8 Co. 135. Theſe caſes evince the different foundations of the debt, 


on which the rights of executors and adminiſtrators depend, the bat a ſuſpen- 


power of the latter ariſing wholly from the ordinary, of the former — 2 
from the teſtator. | repreſentative 


chargeable at 

the ſuit of the adminiſtrator de bonis non, &c. of the firſt inteſtate. 

The rights of executors and adminiſtrators depend on different foundations, the latter ariſing from the ordi- 
nary, the former from the teſtator. 


The right of an adminiſtrator is expreſſed fo differently in the — 
books, as if they were at a loſs how to deſcribe it. In 8 Co. 135. C. pely defoed, 
it is called an authority, becauſe the adminiſtrator has nothing to his a private of. 
own uſe; in Vaughan 182. it is with greater propriety called a pri- ce of truſt, - 

2 a | ing more 
vate office of truſt, for it is more than a bare authority, and leſs than than à bare 
the intereſt of an executor, which ſeems to have been the founda- authority, 
tion of Lord Cowper's opinion in 2 Vern. 514. _ yet leſs 
os . . an the inte- 

If therefore an adminiſtration be in the nature of an office, what re of an exe- 
will the conſequence be in the preſent caſe ? for if an office is granted cutor. 
to two, they muſt join in the executing the acts of the office, and 
one cannot act unleſs in the name of both, and on this kind of rea- 
ſoning the preſent caſe will depend. 

There has been no caſe cited except Dyer 339. and Co. 143. 6. 
which turns on the repeal of letters of adminiſtration, but I have the 
opinion of a very great man, Lord Bacon in his Elements, 4th Vol. 
new Edit. p. 83. which ſeems to correſpond with mine as to the na- 
ture of the different rights of executors and adminiſtrators, therefore 1 
I think the releaſe of one adminiſtrator will not bar the other. eee, 77 * 2 

. . > 47> 4\- CONS 54, ts — * of « - 

The next queſtion is of another conſideration, whether the defen- 2-5. 

dants having acted under the letters of attorney of both adminiſtra- 


6B tors, 
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tors, and being therefore accountable to themſelves in their own right 
and not as adminiſtrators, the releaſe of one may not bar both, and I 
think it may. 
ena git cn The caſes conſider them as repreſenting the inteſtate, and ſuing in 
ener of at- that right, where they muſt name themſelves adminiſtrators, and ſo 
torney from ſays Lord Bacon; but here both adminiſtrators execute a letter of at- 
EC torney, to impower the defendants to collect the effects, and receive 
ſ1ed by them the inteſtate's debts, and ſo far as they have ated under that autho.. 
emen own rity, they are anſwerable to the adminiſtrators in their own right, and 
For recei, might be charged as their bailiffs and receivers, and they need not 
ver, and need name themſelves adminiſtrators, and if nonſuited, they muſt pay 
| thenſlves coſts as ſuing in jure proprio. 
adminiſtrators. If there is a joint debt owing to two, and one releaſes, the action 
is gone, whether it ariſes on bond, or ſimple contract. 
Though ad- It has been faid, that ſome part of the inteſtate's eſtate has been re- 
miniltrators ceived by the defendants in ſpecie, upon which the right of admini- 
"then. Rration ſhould ſubſiſt, but I apprehend in ſuch caſe the releaſe of one 
ſelves ſo, yet adminiſtrator would be a bar, for thoſe things were in effect delivered 
they 15 to them by the adminiſtrators themſelves, for which they muſt ſue 
may ſue in in their own right, and therefore the releaſe of one bars the other; 
their own for though in trover they may name themſelves adminiſtrators, yet 
* they need not do it. 

Then the queſtion is, What a court of equity will do with a re- 
leaſe that is effectual at law ? If it was unfair and colluſive, a court 
of equity ought to ſet it aſide, and upon the evidence here, the re- 
leaſes appearing to be unfairly obtained, were ſet afide. 

And as to the defendants Benjamin and Joſeph Hudſon, his Lord- 
ſhip declared that the plaintiff is not bound by the accounts ſtated, 

and the releaſes executed by their father, from demanding an ac- 
count againſt them in a court of equity, and therefore an account was 


directed accordingly. 
Where oe NV. B. When this caſe of Hudſon v. Hudſon came before Lord 


adminiftrator 


dies, the right Talbot, on a plea of a ſtated account, and the releaſe, he held, 
ſurvives with- that if one adminiſtrator dies, the right of adminiſtration would 
_—— oe: ſurvive without new letters of adminiſtration. Vide 2 Vern. 
aillration. 514. . 4. a.. ee 


D) Mhat 
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(D) What ſhall be aſſets. 


Michaelmas term 17 37. 


Fox v. Fox. 
A Mortgaged his eſtate to the defendant, who paid no money Cale 21 5, 


in conſideration of the mortgage, but gave A. a bond for J. mortgaged 
his eſtate to B. 


130 J. A. afterwards makes the defendant his executor : The „ paid no 
heir of A. brings his bill to have the real eſtate exonerated, conſider- money, but 
ing this bond as aſſets in the hands of the defendant. 2 5 7 
Lord Chantellor : Notwithſtanding at Common law the making afra: 
an obligor executor extinguiſhes his debt, yet in this caſe the bond makes B. his 


| . executor. 
ſhall be conſidered as aſſets in the hand of the defendant the execu- The obs 


tor, and applied after the payment of funeral expences and legacies, extinguiſhed 
to the exoneration of the real eſtate in favour of the heir. in equity, 


{Vovember the 1 3th 1738. 


Mugent v. Giffard and others. 
| . > 265 I 
ee ee re <> Caſe 216. 


HE bill was brought againſt ſome of the defendants, as truſ- . ee 

tees of a mortgage term for an aſſignment, and againſt others ,ggu over 4 
to diſcover what intereſt they had in the premiſſes. mortgage 
It appeared that the mortgage in queſtion, was a N term to dm of his 


truſtees in truſt for Sir Richard Billings the teſtator, and Mr. Arun- sa lauge. 


dell executor of Sir Richard had aſſigned this mortgage term to the ro of a = 
plaintiff, as a ſatisfaction for a debt due from Mr. Arundel to the fan aue 


a 5 from the exe- 
plaintiff, cutor, this is 2 


The queſtion was, If ſuch affignment was good againſt the 8999 auge, 
daughters of Sir Richard Billings, who were creditors under the mar- ſball have the 


riage ſettlement, and alſo to whom the truſtees ſhould aſſign the legal benefi of it 


| againſt the 
eſtate. daughters of 


Lord Chancellor: The queſtion is, If the two daughters, who are the teſtaor, 
allowed to be creditors, are intitled to follow this mortgage term (in bo were cre- 


the hands of the plaintiff as aſſignee of it) as ſpecifick aſſets. po nag wh © 4 


I am of opinion they are not, but that the plaintiff is intitled to demea << 2- , g. 
the benefit of ſuch aſſignment by the executor. 4. JAMS 


At law the executor has a power to diſpoſe of, and alien the aſſets A. la an ex- 
ecutor may 


of the teſtator, and when they are aliened, no creditor by law can alien the aflets 
follow them, for the demand of a creditor is only a perſonal demand of a teſtator, 
. . and when 
againſt the executor, in reſpect of the aſſets come to his hands, but aened no 
no lien on the aſſets: This court will indeed follow aſſets upon vo- creditor can 


follow them, 
and where the alienation is for a valuable conſideration, this court ſuffers it as well as at law, | 


I luntary 


1 
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luntary alienations by colluſion of the executor ; but if the alienation 
is for a 4 valuable conſideration, unleſs fraud is proved, this court 
ſuffers it as well as at law, and will not controul it, for a purchaſer 
from an executor, has no power of knowing the debts of the teſti. 
tor; and if this court, upon the appearance of debts afterwards would 
controul ſuch purchaſers, no body would venture to deal with exe. 
cutors. 
IL is chected firſt, That theſe were the equitable aſſets of Sir Richard 
Billings, and that the plaintiff purchaſed nothing but an equitable 
intereſt, burthened with all the equity in the hands of the perſon 
from whom he purchaſed. 
No difference But that is a rule only where there is a lien on the thing itſelf, and 
in this court I know no difference in this court, between the power of an execu- 


in pc tor to diſpoſe of equitable and legal aſſets. 


executor to The ſecond objection is, That the aſſignee took this aſſignment with | 
diſpoſe of , notice, that it was the teſtamentary aſſets of Sir Richard Billings, 
— 2 But if this was ſufficient to affect it, it would affect every pur- 
chaſe from an executor, becauſe every ſuch purchaſer muſt have 
ſuch notice. 
The third objection is, That this is a devaſtavit, becauſe the conſi- 


deration was a debt of the executor's own. 
8 a eee But I know no rule in this court to warrant that, neither is there 
tor of a teſta- any difference between this and money paid down, provided it be 
tor's aſſets to done bond fide, a ſum of money bond fide due, is as good and valu- 


a perſon who able a conſideration as any. 


SET The only authorities relied on are Crane v. Drake, 2 Vern. 616, 
A. and Paget v. Hoſkins, Prec. in Eq. 431. the firſt greatly differs 
valua 


"nfderation from the preſent caſe, there being expreſs notice of a debt from the 

as for money teſtator, ſtill unſatisfied, and a contrivance between the purchaſer 

paid down. and the executor, to defeat a juſt debt, and as Lord Chancellor ſaid, 
the defendant was a party to, and contriving a devaſtavit. 

Here was no notice of any debts due from the teſtator, for it is 
ſworn in the anſwer, that Sir Richard Billings died worth 40,000 |, 
and this was a debt under a ſettlement, which is a private tranſaction 
in the family. 

As to the caſe of Paget v. Hoſkins, that was a groſs ſum compu- 
ted by the wife as her ſhare of her former huſband's eſtate, accord- 
ing to the cuſtom of London, and taken by the huſband, ſubject to 
that account. | 

Theſe are the only authorities, and both different from the preſent 


caſe, this I think therefore is a good alienation, and the plaintiff 
ought to have the benefit of it. 


November 
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Movember the 3oth 1739. At the Rolls. 


Jobn Hinton and others, creditors of Edward Toye, Plaintiffs. 


Henry Toye, William Broughton the elder, William 
Broughton the younger, Sarah Broughton, and aur. Defendants. 
Broughton, 


Y articles of agreement dated the 2oth of April 1723, before Caſe 217; 
the marriage of Edward Toye with Mary Broughton, it was de- Before the 
clared and agreed that 300 J. part of 4507. charged upon an eſtate marriage of 
of doctor Broughton, and deviſed by him to the ſaid Mary his daugh- _ Toze 
ter, ſhould remain a charge upon the land, till it could be laid out a it 
in the purchaſe of lands of inheritance, which ſhould be ſettled in was agreed, 
truſt for Edward Toye for life, and after his deceaſe, in truſt for Mary I be 
Broughton for life, in augmentation of her jointure, with other limi- laid out in the 


tations for the benefit of the younger children of Edward and Mary, a Ar 


and for want of ſuch iſſue, to the uſe of ſuch perſon and perſons, be fertted in 
and for ſuch eſtates as the ſaid Mary Broughton the younger, ſhould truſt for EA. 
by any deed in writing direct or appoint, and for want of ſuch di- werd Toye for 


i 1 : life, for M 
rection, to the right heirs of Mary Broughton for ever. * 2 


| life, and in 
default of iſſue, to the uſe of ſuch ſperſon, and for ſuch eſtate as ſhe ſhould by any deed direct or ap- 
point, and for want of ſuch appointment, to her right heirs for ever. 
| Mary by deed poll appoints the 300 J. to be paid to her huſband, to be employed by him to ſuch chari- 
table uſes, or other intents and purpoſes as he ſhould think fit. | 
| Edward Toye by will deviſes to the defendants William, Sarah, and Anne Broughton, 100 J. apiece, being 
the money charged on the eſtate of his wife's father, and declared in his will, that ſuch diſpoſition was in pur- 
ſuance of her directions. 
The creditors of Edward Toye bring their bill to have the 300 J. applied to the payment of his debts, as a 
part of his aſſets. 
This is not a naked power only to convey to charitable uſes, but ought to be conſidered as a part of the 
aſſets of Edward Toye, and applied in payment of his debts. 


After marriage, Mary the wite of Edward Toye, by deed poll da- 
ted the 4th of May 1736, did appoint the 300 J. to be paid to her 
husband the ſaid Edward Toye, to be employed by him to ſuch charitable 
uſes, or other purpoſes and intents as be ſhould think fit. | 
Edward Toye, there being no ifſue of the marriage, by his will, 
after other bequeſts, deviſes to the defendants, William Broughton 
the younger, Sarah Broughton, and Anne Broughton, one hundred 
pounds apiece, being the money charged on the eſtate of William 
. Broughton his brother in law, and ſettled on the teſtator by his late 
wife, and declared in his will, that ſuch diſpoſition was in purſuance 
of the direction of his dear wife. 

On the 1oth of Nov. 1736, Edward Toye died, leaving Henry 
Toy his only ſon and heir, the deviſces of the 300/. are the three 
children of a poor clergyman unprovided for, and brother to Mary 
the wife of the teſtator. 


6 C „ The 
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The creditors of Edward Toye brought this bill to have the three 
8 pounds applied to the payment of his debts, as a part of his 
allets, 

The defendants inſiſted that Edward Toye had only a naked power 
to convey this ſum to ſome charitable uſes, purſuant to the ap- 
pointment of the wife, and that the will ſhall be taken as an exe. 
cution of ſuch power, and is a diſpoſition to a charity according to 
that appointment, and not liable to pay the teſtator's debts, 

(a) Mr. Fer” Maſter of the Rolls (a) : The queſtion is, Whether Mary the wife 
1 of Edward Toye conſidered him as a truſtee of the 300 J. and a bare 
only 3 ways inſtrument to convey to other perſons, or whether he had the owner. 
of property, /;þ? If it be his own property, certainly no act of his could diſpoſe 
on mn of a creditor's right: If a man has the uſe of a thing, (and he plainly 
right, trans- was intitled to it for his life in all events) and the power of giving it 
wn bn Lon to whom he pleaſes, he is undoubtedly the owner of it, which power 
— 4} and the Edward Toye very plainly had, for there are but three ways of pro- 
right of repre- perty, enjoying in one's own right, transferring that right to ano- 
ſentation. ther, and the right of repreſentation; here it is given to be em- 
ployed in ſuch purpoſes as the husband ſhall think fit; can there be 
any purpoſe in the world but he may employ it in? 

The only doubt is upon the words, charitable uſes, and indeed 
they do intimate that the wife had ſome wiſh, that her husband 
would ſo employ the 300 J. or at leaſt recommended it to him to 
diſpoſe of it to charity, but has not tied him down to it, for the 
latter words leave it abſolutely to his diſcretion, to diſpoſe of it 70 
any purpoſes or intents, as he ſhould think fit. 

In the caſe of Laſſells v. Lord Cornwallis, Prec. in Chan. 232. A. 
on his marriage creates a term in truſt to raiſe 60001. of which 30001, 
was for his younger children, and the other 3000 l. as he ſhould appoint, 
after he appoints the 3000 J. as a collateral ſecurity to J. S. and 
will deviſes it and the other 3000 l. to his daughter, and yet held, that 
it ſhould be aſſets to ſatisfy a bond creditor. | 

A man cannot In the caſe now before me, there is the ſame uncontrouled power 
3 as in the other, nor does there want any precedent act to make this 
will alter the exiſt in the husband, for the money is actually directed to be paid 
| 


nature of his 


5 into his hands, could he not therefore have laid it out on a mortgage, 

arooiar his.” lent it upon a bond, or even thrown it into the ſea, ſo that no 

crc(lirors, ſtronger inſtance can be given, than the preſent, to prove ownerſhip 
and property, and though; he ſays indeed in his will, it was in purſu- 
ance of the direction of bis dear wife, vet a man cannot by any ex- 
preſſion in his will alter the nature of his eſtate, and diſappoint his 
creditors who have no occaſion to reſort to his will, but claim by an 
intereſt precedent, vz2. the deed of appointment by his wife, whereby 
they ſhew that their right commences from the wife's execution of 
the power given her by the marriage articles. 

No inſtance There is no inſtance in this court of a conſtruction in favour of 

— Lee lege tees to the prejudice of creditors, unleſs the creditors found their 


| of logatees to right under the will itſelf, which they do not in the preſent caſe. 
| tue prejudice | 


of creditors, unleſs the creditors found their right under the will itſelf. 


His 
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His honour therefore declared, that the 300 l. is to be confidered Ac 2. les. f. 


as part of the teflator”'s aſſets, and ought to be applied in payment of 
his debts, and decreed the real and perſonal eftate to go in payment vf 
his debts, and if ſufficient, then to pay the legacies, if not ſufficient, the 
legatees to abate, except as to the three legacies of 100 /. each to 
William, Sarah, and Anne Broughton, which are to be paid them pre- 
ferably to the other legacies. 


February the 26th 1736. 
Partridge v. Pawlet. 


N this caſe Lord Chancellor laid down the following rules. Caſe 218. 
Where a huſband is left ſole executor, he is intitled to the ſur- fue ub eric 
plus, and it ſhall not be conſtrued as a reſulting truſt. ſole executor. 


If two tenants in common put out money as joint executors, it Rule as to ſur- 
ſhall not ſurvive, but ſhall go reſpectively to thoſe perſons who are n 
the proper repreſentatives of each. EW | 

A deviſe of the rents and profits of an eſtate to the husband for date fer fie 
life, without impeachment of waſte, ſhall not be conſidered as an- without im- 


nual profits only, but will impower him to cut timber, | | — «eerie 
Tenant for life pays one third of intereſt upon debts and legacies, Rule asto pay- 
and reverſioner two thirds. ment of inte- 
: a . ä reſt. 
Vide title Afets. 


(E) Rule where a bill is bzonght againſt an 
executoꝛ of an erecutoz. 


Michaelmas term 1739. 
Hut v. Fletcher. 


HE father of the plaintiff dies inteſtate, the mother poſſeſſes Caſe 219. 
herſelf of all his perſonal eſtate, the ſon acquieſced for 40 The plainti®'s 
years after the death of his father, and upon the mother's dying, ac- father did in. 


; . . teſtate, th 
cepts of a legacy under her will, in value at leaſt equal to two thirds mother a6mi. 


of what his father left, and was contented for ſome time, but brings niſtred. 49 


his bill now againſt the executor of the mother to account for all the 1 


perſonal eſtate of the father, which came to her hands. the ſon who 
Ry 1 had accepted 

of a legacy under the mother's will, equal to two thirds of what his father leſt, brings this bill againſt the mo- 

ther's executor, to account for the father's perſonal eſtate come to her hands. 

Jo deter others from ſuch frivolous ſuits, his Lordſhip diſmiſſed the bill with coſts, 


2 


Lord 


———— — . _ ————_ —— wn 
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Caſe 220. 
The rule in 
relation to 
coſts to be 


paid by an ex- 
ecutor de- 


fendant, is the 


is 

ſame in the 

court of 
as 


at law. 
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Lord Chancellor: Theſe are a ſort of bills that deſerve the ut. 
moſt diſcouragement from this court, to oblige ah executor to ac. 
count for a perſonal eſtate, which, through the great length of time, 
he is utterly incapable of doing, beſides too, a perſonal eſtate of a 
third perſon, and that did not belong to his teſtatrix, and where the 
plaintiff himſelf alſo has accepted of a legacy under the will of his 
mother, and acquieſced for a conſiderable time, and therefore to deter 
others from ſuch frivolous and vexatious ſuits, I will diſmiſs the bill 
with coſts. | 5 


After Hilary term 1736. 
JaHeries v. Harriſon, executor of Sir Thomas Travel. 


LN Chancellor ſaid in this cauſe, that when an executor is de- 

fendant at law, and fails in his defence, the rule is, that he 
muſt pay coſts de bonts teſtatoris, fi non, de bonts propriis; and as in 
this caſe the executor has miſbehaved himſelf, by paying fimple 
contract debts, preferable to a bond creditor, with notice, the court 
of OY have no occaſion to vary it from the common 
courſe. | Fg 


_ Vide title Tointenants. 
Vide title Bonds and Obligations, 
Vide title Creditor and Debtor, 
Vide title Bankrupt, 
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June the 7th 1739. 


Harding v. Glyn. 
| W < SIP 24. 2 4 136. Caſe ** 
NV. CHO LAS Harding in 1701. made his will, and thereby gave v. H. by will 
« To Elizabeth his wife all his eſtate, leaſes, and intereſt in his gives 8 Eli- 
*© houſe in Hatton Garden, and all the goods, furniture, and chattels re 1 
« therein at the time of his death, and alſo all his plate, linnen, jewels, tate, leaſes, 
* and other wearing apparel , but did defire her, at or before her r Far pay in 
te death, to give ſuch leaſes, bouſe, furniture, goods and chattels, plate Harem Gar. 
« and jewels, unto and amongſt ſuch of his own relations, as ſhe ſhould den, and all 


* think moſt deſerving and approve f, and made his wife executrix, the goods and 


; ö furniture 
and died the 23d of January 1736, without iſſue. therein at the 
time of his 
death, and alſo all his plate, jewels, &c. but Mfired her, at or before her death, to give ſuch leaſes, &c. 
unto ſuch of his own relations as ſhe ſhould think moſt deſerving. "Ae Pars 


Elizabeth, by ber will, gave all her eſtate and intereſt to H. $. in the faid houſe in Hatton Garden, and ** FEE 
after ſeveral legacies, the reſidue of her perſonal eſtate to the defendant and two other perſons, and made them 2 . DE CTR 


executois ; but neither gave, at or before her death, the goods in the ſaid houſe, or her huſband's jewels to his GY 
relations. 4 


The Maſter of the Rolls was of opinion that Elizabeth, under the will of N. H. took only beneficially during 
her life, and that ſo much of the houſhold = in Hatton Garden, not diſpoſed of by her according to the 
power given her by the will of N. H. in caſe the ſame remain in ſpecie, or the value thereof, ought to be &, 2. 


2 * 


divided equally among ſuch of the relations as were his next of kin at the time of her death. 5 ww, e of lhe - 6 LI 2 


e. k,. e,. 3 2 
Eligabeth his widow made her will on the 12th of June IT17, Coos — 
and thereby gave all her eſtate, right, title, and intereſt to Henry e 4 37 
Seindell in the houſe in Hatton Garden, which her huſband had - ue eee, de 
bequeathed to her in manner aforeſaid; and after giving ſeveral le- *:x © - -a-24 155 ©, 
gacies, bequeathed the reſidue of her perſonal eſtate to the defendant 
Cn and two other perſons, and made them executors,” and foon 
after died, without having given at or before her death the goods in 
the ſaid houſe, or without having diſpoſed of any of her husband's 
jewels to his relations. | 
The plaintiffs inſiſting that Elizabeth Harding had no property in 
the ſaid furniture and jewels but for life, with a limited power of dit- 
poſing of the ſame to her husband's relations, which ſhe has not done, 
brought their bill in order that they might be diſtributed amonſt his 
relations, according to the rule of diſtribution of inteſtates effects. 
Maſter of the Rolls: The firſt queſtion is, If this is veſted abſolutely 
in the wife? And the ſecond, If it is to be conſidered as undiſpoſed 
of, after her death, who are intitled to it? 
As to the firſt, it is clear the wife was intended to take only benefi- 
cially during her life; there are no technical words in a will, but the 
6 D manifeſt 


fee 3, 
36A 4? 210 


A* there is ade- Ein at her death; and do order, that ſo much of the ſaid houthold 


N 
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Le Angie manifeſt intent of the teſtator is to take place, and the words willing 
& firing ina Or deſiring have been frequently conſtrued to amount to a truſt, Races 


will have been & vx, v. England & ux. 2 Vern, 466. and the only doubt ariſes up- 


frequently on the perſons who are to take after her. 
conitrued to 


amount to a truſt, 


Wheretheun- Where the uncertainty is ſuch, that it is impoſſible for the court to 
© + the determine What perſons are meant, it is very ſtrong for the court to 


court cannot conſtrue it only as a recommendation to the firſt deviſee, and make it 


poſſibly deter abſolute as to him; but here the word relations is a legal deſcription 
mine who are f 


meantina will, and this is a deviſe to ſuch relations, and operates as a truſt in the 
it may be con- wife, by way of power of naming and apportioning, and her non- 
peers hy performance of the power ſhall not make the deviſe void, but the 


a recommend - 


ation to the power ſhall devolve on the court; and though this is not to paſs by 
bell deviſee, virtue of the ſtatute of diſtributions, yet that is a good rule for the court 


and make it an 


»bſolutegiftto to go by. And therefore I think it ought to be divided among ſuch 
bim. Where of the relations of the teſtator Nicholas Harding, who were his next of 


viſe to rela- — 


tions in a will, goods in Hatton Garden, and other the perſonal eſtate of the ſaid teſ- 
the ſtatute of tator Nicholas Harding, deviſed by his will to the ſaid Eliaabeth Har- 


— ding his wife, which ſhe did not diſpoſe of according to the power 
0 by, in con- given her thereby, in caſe the ſame remains in ſpecie, or the value 
— thereof, be delivered to the next of kin of the ſaid teſtator Nicholas 


chat word. Harding, to be divided equally amongſt them, to take place from 
the time of the death of the ſaid Elizabeth Harding. 


Ae /0. Aer. fur: Sg. 
| February the 20th 1737. 


Leeke v. Bennett. 
Caſe 222 


81. J. L. gives, OIR John Leeke, by his will, deviſes in theſe words: © I give to 


15 5 ONE o ) ** my nieces Elizabeth Martin and Hannab Martin, or which 
IS Witt, 


F. A. during ſhall be living at the time of my death, all my houthold goods (par- 


res : * ticularly mentioned) in my houſe at Maze-Hill, Greenwich,” 
ife, his houſe | 


in Greenwich, avith all the houſhold goods that ſhall be found therein at the time of his deceaſe. 

The word with ſo conjoins the deviſe of the houſe and houſhold goods, that the deviſee can have no larger 
intereſt in the latter, than was expreſly limited as to the former. | 

The word with would have had the ſame effect in the caſe of a grant. 


By a codicil afterwards he ſays, © I give to my niece El:zabeth 
* Martin, during the time of her natural life, my houſe on Maze- 
* Hill in Greenwich, with all the houſhold goods that ſhall be found 
* therein at the time of my deceaſe.” 

There were only ten years to come in the houſe; both the nieces 
were living at the time of the teſtator's death, but the defendant ſur- 
vived the other. Part of the goods given in the codicil were ex- 
cepted in the will, as gilt hangings, and ſome other things, and an 

I additional 
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additional 100 J. a year given to his niece Elizabeth Martin, now 
Bennet by the codicil, and then he deviſes as before mentioned. 

Lord Chancellor : The queſtion is, Whether this be an abſolute 
deviſe to Elizabeth, or for life only ? 

The firſt conſideration is, what ſhe would have taken under the 
will. 

It is plain the nieces would have taken as jointenants, and only 
the particular goods ſo bequeathed, for the goods excepted they could 
not, though in the houſe at Greenwich; and the ſurvivor would have 
taken the whole. 

The codicil has made a total alteration in two reſpects; inſtead of 
a joint intereſt, it is made a ſole intereſt, inſtead of an abſolute pro- 
perty, an intereſt for life; and Eligabeth likewiſe takes the goods ex- 
cepted, and conſequently it is a revocation of the will, and an entire 
new bequeſt. If the codicil had ſtood alone, it would have been plain- 
ly a gift of the goods for life only; and the word w:7h being made uſe 
of, it ſo conjoins the deviſe of the houſe and houſhold goods, that 
the deviſee can have no larger intereſt in the houſhold goods, than was 
expreſly limited as to the houſe. If the words during her natural life 
had been ſubjoined to the deviſe of the houſe, it had not been ſo 
clear a caſe, thongh I think that would not have varied the law of the 
caſe neither ; but thoſe words being put before the deviſe, muſt operate 
equally on both parts of the ſubſequent deviſe, and the fame intereſt 
paſs in both. The word with would have had the ſame effect, and 
been conſtrued in the ſame manner in the caſe of à grant. 

His Lordſhip took notice of a caſe in 1 Rolls Abr. 844. letter M. 

No. 2, If a man deviſes Blackacre to one in tail, and alſo White- 
acre, the deviſee ſhall have an eſtate tail in Whiteacre likewiſe, for 
this is all one ſentence, and conſequently the words that make the 
limitation of the eſtate go to both. Trin. 40 Elix. B. R. He cited 
too the caſe of Cole v. Rawlinſon , where the word alſo had the like . gat. 234. 
effect, and the ſame conſtruction put upon it. {106 

Mr. Fazakerley, who was of counſel for the plaintiff, inſiſted upon 
the defendant's giving ſecurity for the goods, as the court had deter- 
mined ſhe had only an intereſt for life. 

Lord Chancellor ſaid he never knew it done, and therefore would \ tenant for 
not oblige the defendant to do it in this caſe, but directed an inventory life of goods is 
to be made by the defendant Bennett, and figned by him and his wife, ** — * 
and to be delivered to the plaintiff. 6 

n but to ſign an inventory only to the perſon in remainder. 


May 


Fae. 
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May the 18th 1737. 
Champion v. Pickax. 
Caſe 223. 


A. deviſes ſe- HE NRY Pierce, by his will, deviſed ſeveral ſeaſehold eſtates to 


pow ove two truſtees, in truſt to aſſign them to his grandaughter Mz 


truſtees, in P7gotr, at her age of 21 years or marriage, if ſhe married with the 


truſt if bi conſent of them, or the ſurvivor of them; but if ſhe married without 
grandaughter 


married with- ſuch conſent, then they were to convey the premiſſes to two other 
out their eon truſtees and their heirs, in truſt for the ſole uſe and benefit of the (aid 


= — Mary Pigott, excluſive of any power and controul of her huſband, for 


miſſes to tuo and during the term of her natural life, and after her deceaſe, for the 
other truſtees, zie and benefit of her iſſue. She married without the conſent of the 


in truſt for h b 
N truſtees, and they, in purſuance of the power in the will, conveyed 


during her liſe, the premiſſes to two other truſtees, in truſt for her during her natural 
e — life, and after her deceaſe, for the uſe and benefit of a/l and every her 


uſe and benefit child and childr eN. | 
of her iſſue. 


Though ſhe has no children by the firſt huſband, ſhe has only a right for her life, for the iſſue by any huſband 
are ptovided for by this ſettlement. 


Her firſt huſband died, and had no iſſue by her; ſhe married the 
preſent plaintiff, and they brought their bill againſt the defendant, 
who was the ſurviving executor of the ſurving truſtee, to have him 
join in a ſale of the truſt eſtate, ſuggeſting that the intent of the will 
was, for providing for the iſſue by the firſt huſband only, and he 
dying without iſſue, ſhe had now an abſolute right and title to the 
premiſſes. 

It was decreed ſhe had only a right for her life, for ſhe might have 
iſſue by any huſband, who are provided for by the ſettlement, and 
would take by purchaſe. | 

The bill diſmiſſed. 


Vide title Dev:ſes. 
Vide title Remainder. 
. Vide title Jointenancy. 


Vide title Deviſe, under the divifien, What Words will paſs a Fee in 
a Will. 


Vide title Bankrupt, under the diviſion, Rule as to Afignees. Prim- 


role v. Bromley. 


Vige title Dower and Jointure. Glover v. Bates. 


CAP. 
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Extent of the Crown. 
March the 28th 1752. | 
Ex. parte Marſhall, and others. 


Vide title Bankrupt, under the diviſn, Rule as to an Extent of the 
Crown, page 202. 
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Y Fines and Recoveries. 


(A) What eftate oz intereſt may be barred oz transferred by a 
fine oz recovery. 


(B) What eſtate oz intereſt is not barred by a fine oz recovery. 


— 


_E_— 


(A) What eſtate oꝛ intereſt may be barred oz 
transferred by a fine oz recovery. 


May the 12th 1739. .. 
„ 


— ofiore Hort 
at . gere. ae, 
Caſe 224. | 
HE limitation in a will was to C. and his heirs, to the uſe A limitation 


of him and his heirs, in truſt to pay debts, and after in truſt = 8 = 


for D. and the heirs of his body, and in default of heirs of the body ,, the uſe of 


of D. remainder to C. and his heirs, on condition he married M. bio and his g 
| eirs, in tru 


to pay debts, and after in truſt for D. and the heirs of his body, and in default of the heirs of the body of D. 
remainder to C. and his heirs. 

The recovery of D. barred the remainder to C. as being a remainder of he tru/!, for a remainder of a legal 
eſlate cannot be barred by the recovery of a ce/tuigue truſt. 


Robinſon v. Cuming. 


D. ſuffers a recovery, and the queſtion was, Whether this recovery 

| barred the remainder to C.;? 
Lord Chancellor : The queſtion depends upon this point, Whether 
the remainder to C. be a remainder of a legal eſtate, or of a 2 4 
4 6 E or 


Fines and Recoveries. 


For a remainder of a legal eſtate cannot be barred by a recovery of 
ceſtuigue truſt, but all the remainders of the truſt are. 

It has been ſaid that it is impoſſible for a man to be a truſtee for 
himſelf ; but that is not the point here, for as the legal eſtate and uſe is 
wholly in C. by virtue of the firſt part of the deviſe, the remainder 
cannot be in him, for that is part of the eſtate he had before, and 
unleſs the tſtator had given C. the remainder of the truſt; it would have 
reſulted to his heirs at law: He has therefore given him an intereſt 
diſtin from either the legal eſtate or the uſe, which is the remainder 
of the truſt, and he has given him that en @ condition which would be 
intirely defeated, if he had taken the remainder of the legal eſtate 
the former part of the deviſe ; and therefore his Lordſhip decreed that 
the recovery of D. barred the remainder to C. 
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July the 13th 1738. 


Oliver v. Taylor. 
Caſe 225. | w 
Acommonre- Þ F lands are copyhold, a common recovery ſuffered in the court of 
covery ſaver” Common Pleas will not paſs ſuch lands; but if lands are cuſtomary 
mon Pleas will freeholds, and paſs by ſurrender in a borough court, yet a recovery 
not paſs copy- in the Common Pleas of ſuch lands may be good. The caſe of Baker 


SS do v. Waſe, in Lord Macclesfield's time, cited. 


cuſtomary | 
freeholds. 
(B) That eſtate oz intereſt is not barred by a 
fine o2 recovery. 
February the 24th 1738. 
Willis v. Shorral. 
Caſe 226. 


7. l. by pro- TH OMAS Brickley, by a proviſo in his marriage ſettlement, in 
viſo 12 Mar- caſe he dies without iſſue, gives his wife Aune Brickley a power 
— A to diſpoſe of one hundred pounds by will to ſuch perſon as ſhe ſhall 
his wife s appoint, ſuch hundred pounds to be * to the wife within one year 


4 — 9 4 after his death, and in default of ſuch payment, Fobn Moreton is im- 


by will to ſuch powered to make a leaſe of lands called Sayes's Farm, to raiſe this ſum, 


1 as he and when raiſed the leaſe to be void. The wife, after the year 
N SPPOant, | | 

to be paid to the wife within one year after his death, and in default of ſuch payment, J. M. is impowered to 
make a leaſe of particular lands to raiſe this ſum. The wife makes an appointment of the 100/. but never 
received it while living: the heirs of the huſband mortgaged the eſtate to B. who then had no notice of this 
power. Afterwards, on B.'s purchaſing the eſtate, the heirs of the huſband levy a fine to bim, and con- 
vey the equity of redemption as a collateral ſecurity, who then had notice of the power. Five years in- 
curred after levying of the hne, and no claim on the part of the appointees of 100/. but they now bring their 
bill to be paid this ſum. 


The plaintiffs are intigled to 100 J. : the end | 6!» 3 
Prickly the wile of f. 2. 100/. and intereſt, from the end of one year after the degth of Ann 


expired 


Fines and Recoverices. 


expired from the death of her huſband, makes an appointment of the 
hundred pounds, but never received it while the was living, the heirs of 
the husband mortgaged the eſtate to B. who at that time had no 
notice of this power in the marriage ſettlement, afterwards upon B,'s 
purchaſing the eſtate abſolutely, the heirs of the husband levied a 
fine to him, and in the next place by way of collateral ſecurity, 
conveyed the equity of redemption to B. who then had notice of 
the power ; five years incurred after levying of the fine, and no claim 
on the part of the appointees of the hundred pounds, who have 
now brought their bill to be paid this ſum. 

Mr. Fazakerley for the plaintiff inſiſted, that nothing can be bar- 
red by a fine and non-claim, but what is firſt deveſted, that accord- 
ing to the reſolution in Zouch and Stoley's caſe in Plowden's Com- 
mentaries, a bare naked power as the preſent caſe is, and a mere fu- 
ture intereſt only, cannot be barred by a ſine; the ſame doctrine is 

laid down in Cro. Elig. 226. that conſidering it as a truſt, it cannot 
be barred, for it is expreſly admitted, that the buyer had notice of 
it, and though he was a purchaſer for a valuable conſideration, yet 
notice makes him a truſtee only, and for this purpoſe mentioned, 
2 Vern. 194. © A. ſeiſed in fee in truſt for B. for full conſideration con- 
«« weys to C. the purchaſer having notice of the truſt, and afterwards C. 
* 70 rengtben bis own eflate, levies a fine. B. the ceſtuique truſt is 
« not bound to enter within 5 years, for C. having purchaſed with 
« notice, notwithſtanding any conſideration paid by him, is but a truſ- 
« tee for B. and ſo the eſtate not being diſplaced, the fine cannot 
bar.” | | 

Mr. Wilbraham for the defendant ſaid, that courts of equity go- 
vern themſelves with regard to fines, as they do at law, for this 
reaſon, becauſe they are the common ſecurity to eſtates, and there- 
fore if he ſhould admit this to be an equitable intereſt in the eſtate, 
it is equally barred as if it had been a legal intereſt, and that it is 
laid down in Sir Nicholas Stourton's caſe, by Lord Chief Juſtice Hale, 
that a fine, and non-claim, is a good bar .to an equity of redemp- 
tion. Cited in Lingard v. Griffin, 2 Vern. 189. | 

Lord Chancellor : The firſt queſtion is, Whether this, which is a 
mere collateral power in the land can be barred, and will depend 
on the force and effect of the fine. | 

Here is, in point of law, a power veſted in John Moreton, to create a 
term for years for raiſing the 100 J. in default of payment by the heirs 
or aſſigns of the teſtator within one year after his death, the plain- 

tiff therefore had an equitable intereſt till the ſame was paid: Con- 
ſlider Hen what effect the fine has either upon the power or the 
intereſt, 

The mortgagee took, as a collateral fecurity, the conveyance of the 
equity-of redemption after the fine levied ; generally ſpeaking, ſome 


right that a perſon has in an eſtate, muſt be diſplaced to give a fine 
any force. 


# 
A 
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A bare naked 
power is not 
barred by any 
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A greater force too has been given to fines by ſtatutes than ch 
had at law, as by the ſtatute of non-claim, &c, but I do not fin! n 


of the ſtatutes any of theſe ſtatutes, that a power 1s barred by them, but only ſuch 
of lives, other night, claim and interef}, which ſtrangers had at the time at the fine 


wiſe as to an 
27 ere en 
Hi. 


levied, unleſs they purſue their title, claim and intereſt, by action 
or law ful entry, within five years after the proclamation made and 
certified. 

How can a ſtranger, as s Yohn Moreton was, that has no intereſt, 
make an entry, he who had barely a naked power, and conſequently 
could not be affected by a fine, for the conſtruction of the ſtatute of 
4 H. 7. in Bro. Abr. title Fine, ſeF. 123. as to what a fine will bar, 
does not at all relate to powers. 

But then it may be ſaid, the leſſee of Moreton might have entred, 
for he had a right by virtue of the leaſchold eſtate, and to be fure 
Saffyn's caſe, 5 Co. 123. b. comes very near this caſe, for nothing 
can be more like a power than an zntereſſe termim. ©* A man made 
* a leaſe for years of certain land, to begin after the end of a term far 

« years then in being, the firſt years determincu, the ſecond leſſee did not 
* enter, but be in the reverſion entred and made a feoffment, and levied 
<4 fine of the land with proclamations, according to the 4 H. 7. c 
and five years paſſed weithout entry er claim made by the ſecond loſe, 
and the queſtion was, Whether the I:ſſce fir years was barred by the 
« fine, and the af of 4 H. 7. Adjudged that bis term and mtereff 
« was barred, and both within the ett r of the act, and the. in 1ſcbief 
« intended to be provided againſt thereby.” 

The next conſideration is, What effect the fine will have upon 
the equitable intereſt ? 

And no doubt the rules of this court with relation to fines have 
been taken by analogy from the rules at law, and the effect is the 
ſame with regard to an equitable intereſt, if of ſuch a nature, that 
turned into a legal intereſt, it would have been barr'd. 

But I need not labour this point, for ſuppoling the equitable inte- 
reſt is barred, yet I am of opinion the power is ſtill ſubſiſting in 
Jahn Moreton, and he may make a leaſe till the hundred pound 1s 
raiſed, 

I do therefore declare the plaintiffs are intitled to a ſatisfaction for 
the ſum of one hundred pounds, and intereſt from the end of one 
year after the death of Anne Brickley, and do therefore decree the de- 
fendants the heirs at law of Thomas Brickley, to pay the ſame to the 
plaintiffs accordingly, with intereſt at the rate of 4 /. per cent. 


Lal 


c 


cc 


Jide title Agreements, &c. under the divifion, When to be performed 
in Specte, 


Vide title Forfeiture. 
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Fixtures. 
c) What ſhall be deemed ſuch. 
Auguſt the 15th 1750. 
Ex parte Quincy. 


I 1745 Robinſon ſells the utenſils of a brewhouſe, and lets a Caſe 227. 
leaſe of the brewhouſe to Brerewood, and in 1746 mortgages his A mortgage of 
brewhouſe with the appurtenances, &c. to J. S. Brerewood after this ® drevhoute 
ſells his leaſe and utenſils to Warner, who for a ſum of money in 1748 jurtenances, 
mortgages the whole to Robinſon, afterwards Robinſon becomes a bank- will not carry 
rupt, and his effects are veſted in the petitioner as aſſignee under the nun wenn, RK 
commiſſion, who, as ſtanding in the place of the bankrupt, is intitled to only belong- 
the mortgage from Warner, and by virtue thereof claims the — out- 
utenſils. 55 88 

J. S. the mortgagee of the brewhouſe in 1746 inſiſts the fix- 
tures paſſed by his mortgage; this petition preferred therefore for a 
delivery of all the utenſils. 

Mr. Attorney general for the mortgagee, cited Owen 71. under 
title Heir and Anceſtor. . Bl þ | 

Lord Chancellor: This is a caſe for a mere action at law, and 
might be determined by action of trover or detinue. 

I am inclined to think it was not the intent of Robinſon to mort- 
gage the utenſils; for there is ſome deſcription generally of things 
in a brewhouſe. wt 3 

The manner of deſcribing the parcels ſhews he did not at all mean 
to mortgage utenſils, for the word appurtenances ſeems to intend only 
things belonging to outhouſes. . | BE 

The rule as to fixtures, as between an heir and executor is ano- An executor 
ther thing. The freehold deſcending. on the heir, the executor can- .o tte aue 

g away 
not enter to take away fixtures without being a treſpaſſer. fixtures, with 
| Out being A 
treſpaſler. 
But there is another rule between landlord and tenant : During the 4 — da. 


term a tenant may take away chimney pieces, and even wainſcot, ring the term 


which is a very ſtrong caſe, but not after the term, if he did, he _— 


would be a treſpaſſer. pieces, and 
A mortgage, ſays Mr. Attorney general is a purchaſe, but then it is gn _ 

a redeemable one. ag appar 
How does it ſtand between a purchaſer and a vendor ? paſſer. 


6 F If 


; 

: 
: 

| 

N 
N 
: 
1 

' 

: 
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By the de of Tf a man ſells a houſe where there is a copper, or a brewhouſe 


3 where there are utenſils, unleſs there was ſome oonſideration given fo 


will not paſs. them, and a valuation ſet upon them, they would not paſs. 

But then another queſtion will ariſe after poſſeſſion is delivere 
what action you can bring? for where things are fixed to the free. 
hold, an action of trover will not lie for them. 

Beds faſtened Several forts of things are often fixed to the freehold, and yet 
to the cieling may be taken away, as beds faſtned ta the cieling with ropes, nay, 
ot even hailed, frequently nailed, and yet no doubt but they may be removed. 
are not fix The difficulty with me is the poſſeſſion af the mortgagor, but that 
be feed. is cleared up, becauſe it was the expreſs agreement between the 
j parties, that the mortgagar ſhould not be prevented from coming on 
the brewhouſe. td 

[ apprehend the ſale of the utenſils was a defeaſible ſale, to revert 
to the bankrupt at the end of the term, and if fo, there is an equity 
in the grantor, and therefore as to the mortgagee, a poſſeſſion ip the 
bankrupt, 

Let & ſtand over to the next day of petitions, and let the mortpa. 
gee produce all deeds and writings, and affignee at his expence to 
take copies if he pleaſes. | 


= 


— — —_ — uw 
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0 A Þ. II 
Toznfeiture. 
Movember the 15th 1739. 


Brandlyn v. Ord. 


Nade title Purchaſt, under the diviſon, Of Purchafers without 
t Notice. 


Vide title Clem of Lande. 


C'A EE LI. 
Freeman of London. 
Fenuary the 224 1739. 


Ex parte Carrington. 
Vide title Bankrupt, under the diviſion, Who are liable to Bankruptcy, 


— 


—— 


C A p. III 
Fraud. 


Michaelmas vacation 1737. 
© Nicholls v. Micbollr. 


Vide title Deeds and other Writings, under the divifion, Deeds and In- 
Aruments entred into by Freud, in what Caſes to be relieved againſt. 


Vide title Bill. 


1 


Ga k if 
Guardian. 


(A) What acts of his with regard to the in⸗ 
fant's eſtate ſhall be good, 


July the 28th 1739. 


Pierſon v. Shore, . s. 
.. 


4 / PF TAP 2 « . 2 27 . 
. - trig 3c eu,, . 
Caſe 228. Who had T bffhop's Teaſe to her and her heirs during three lives, VL 


3 * deviſes the ſame to her daughter who was an infant, and di- 


leaſe to her res the guardian and truſtees appointed by her will, to make pur- 
and her heirs chaſes for the benefit of the infant. After the death of the mother, 


— are the guardian, upon the death of one of the three lives, took a new 


the ſame to leaſe for three new lives, and the infant being now dead, the queſtion 
her daughter before the court was, Whether this new leaſe ſhould go to the old uſes? 


an infant, and 


directs te To the heirs ex parte Maternd, as the firſt leaſe would have done, or 


gh whether to the heirs of the infant ex parte Paternd. 
tru to | 


make purchaſes for the infant's benefit. The guardian upon the deceaſe of one of the three lives, took 
a new leaſe for three new lives. The infant dies. The leaſe ſhall go to the heirs of the infant ex parte 
Paterna ; for the new leaſe is to be conſidered as a new acquiſition, and to veſt in. the infant as a purchaſe, 


Lord Chancellor : This is a deſcendible freehold, and if nothing 
had been altered, would have gone to the heir ex parte Maternd ; but 
the new leaſe is to be conſidered as a new acquiſition, and to veſt in 


the infant as a purchaſer; how then will this go, conſidered as a 
new purchaſe ? 


The reaſon If the infant had lived till full age, and then had ſurrendred the 


h in- . 
ax Ayala old leaſe and taken a new one, this certainly would have gone to 


eſtate turned the heirs ex parte Paternd ; ſo if all the lives had died, and the 


into real, 's guardian had renewed the leaſe, it would likewiſe have gone to the 


as perſonal, is heirs on the part of the father; and this is not like the caſe of an in- 


——_ fant's perſonal eſtate turned into real, for the reaſon of that's being 
the Urnerent 


ages at which ſtill conſidered as perſonal eſtate, is, becauſe of the different ages at 
the infant may Which the infant might diſpoſe of his perſonal, and his real eſtate, 
_— of his and not out of favour to any one repreſentative more than another. 
en _ ke Indeed in the caſe of a leaſe in truſt, whatever new alterations are 


not in favour made, it 15 full ſubjett to the old truſt. GE | 
fone repe' At has been objetled, that this was an act done by a guardian only du- 
than another Ting the minority, and ought not to prejudice any who take by repreſen- 


tation, it being an att merely voluntary, and not out of neceſſity. 


> I If 


22 


Vide title Bankrupt, under the diviſion, Rule as to a Certificate from 


Guardian. 4381 

If this indeed had been wantonly done by the guardian, without The ad of a 
any real benefit to the infant, it would have been proper to come 3 
into a court of equity to be relieved againſt it; but here was a juſt ſonable one 
and reaſonable occaſion for what the guardian has done, for he was will have the 
directed by the mother to make purchaſes for the benefit of the in- — 
fant. Here one life being dead, ſurrendring the old, and taking a done by the 
new leaſe, was the moſt beneficial purchaſe for the infant that could —2 any 
be, and therefore ought to have the ſame conſequence as if done by ib if wan- 
the infant herſelf at full age, and go to the berrs ex parte Paternd. The tonly done by 
caſe of Maſon v. Day, is exactly in point with the preſent, Prec. in — 
Chan. 319. A feme purchaſes a church leaſe to her and her heirs real benefit to 
<« for three lives, and dies, leaving, an infant daughter, two of the the infant. 
<« lives die, the infant's guardian renews the leaſe, this is a new ac- 
te quiſition, and ſhall go to the heirs on the part of the father. 

His Lordſhip therefore diſmiſſed the bill brought by the heir ex 


parte Maternd. 


. 
Habeas Coppus. 


May the 12th 1742. 
Ex parte Lingood. 


Commuſſioners to a Judge, 240. 
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(A) Where charges and incumbꝛances on the lands gall be 


_ raiſed, 02 ſhall fink in the inheritance foz the benefit of 
the hetr. Fo 


(B) Where the heir ſhall have the aid and benefit of the per⸗ 


loyal Fate. 
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(A) Where charges and incumbzances on the 
lands ſhall be raiſed, oz ſhall ſink in the 
inheritance fo2 the benefit of the heir. 


Vide title Conditions and Limitations, under the arvifion, In what Caſes 
2 Gift or Deviſe, upon condition not to marry without conſent ſhall 

be good and binding, or void, being only in terrorem. Hervey v. 
Aſton, page 361. | 


Eaſter term 1738. 


Prowſe v. Abingdon. 
AO Hat. . 42. 


Caſe 2 29. T HO MA Compton, by will dated the 13th of Auguſt 1718, deviſes 
T. C. deviſed all his lands in general words to John Clement, and John Proſe, 
all his lands and their heirs in truſt, and to the uſes, intents and purpoſes following, 
7 viz. that they ſhould ſell all his lands lying in Mindford, and Pin- 
their heirs in ard, and out of the purchaſe money ariſing from ſuch ſale ſhould 


wt ny pay and ſatisfy the teſtator's debts, as far as the fame will go, and as 
lands in f. to the reſt of the lands, &c. the will declares that the truſtees ſhould 


and P. and ſtand ſeiſed of them, in truſt to receive the rents, - iſſues, and profits 


— thereof, and to make leaſes of the ſame, for the term of 99 years 


vey pay bis determinable on three lives, and therewith to pay all the teſtator's 
debts, and as debts and legacies, that then they ſhould ſtand ſeiſed to the uſe of Ha- 
to the reſt. 6ella Abingdon, wife of Charles Abingdon, and ſiſter of the teſtator for 


truſt, to re- . : : - 
ceive the life, remainder to the iſſue male and female of her body, remainder 


— — to Over, Sc. and makes the truſtees executors of his will. He bequeaths 
yoga a — likewiſe a legacy of 500 J. to his nephew Thomas Prowſe, to be paid 


2 at his age of 21, or marriage. 
c. a 
therewith to pay his debts and legacies, then to the uſe of 7. 4. wife of C. A. for life, remainder to the 
iſſue male and female of her body, and makes the truſtees executors; He likewiſe gives a legacy © 
500 J. to his nephew Thomas Prowſe, to be paid at 21, or marriage, who died before 21. | 
Perſonal eſtate of the value of 790 J. the lands in N. and P. not ſufficient to pay the debts. 
Bill brought by the adminiſtrator of Thomas Prow/e, to have the 500 J. raiſed. The Lord Chancellor 
of opinion, as the legacy was charged upon the real as well as perſonal eſtate, it could not be raiſed, as 
the legatee died before the time of payment, and diſmiſſed the bill. bY 


The nephew died before he attained the age of 21, and unmarried. 
The perſonal eſtate of the teſtator was about the value of 700 /. 
the eſtates in Mindford and Pinnard, were not ſufficient to pay the 


teſtator's debts. 
2 The 
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The bill is now brought by the adminiſtrator of Thomas Prowſe 
to have the ſum of 500 J. raiſed againſt the defendant, who claims 
the lands under Jabella, ſubject to the payment of teſtator's debts and 
legacies, upon a ſuppoſition that Thomas Prowſe had an intereſt veſted 
in this legacy, tranſmiſſable to his repreſentative, though the legatee 
died before the time of payment came. 

Mr. Chute for the plaintiff inſiſted, that this caſe was very different 
from that of a deviſe of lands to a third perſon, charged with the 
payment of legacies out of it, that the lands here deviſed to the truſ- 
tees for the payment of debts and legacies, muſt be conſidered as 
the perſonal eſtate of the teſtator according to the general doctrine of 
a court of equity, which often conſiders land as money, and vice 
verſa, according to the nature of the caſe, and the intention of the 
party who directs the diſpoſition of the one or the other, that the 
truſtees might in fact have entred here, and continued in poſſeſſion 
till they had received money enough by the rents and profits, and 
ines taken upon granting long leaſes, according to the power given 
by the will, to pay off all the debts and legacies; and in ſuch caſe, 
as the fund out of which this legacy would be payable, would be 
perſonal eſtate, the contingency of the legatee's dying before the 
age of 21, or marriage, not being annexed to the deviſe of the le- 
gacy — but to the time of payment, the plaintiff would be 
intitled. 

Secondly, It muſt however be admitted that this legacy was charge- 
able upon the perſonal as well as the real eſtate, and as the perſonal 
eſtate is the primary and natural fund to be charged, and the rea! 
eſtate comes in only in aid of the perſonal eſtate, and as a ſecurity 
only for payment of the money, the real eſtate here ought to be ſub- 
je& to the ſame rules with the perſonal, and ſubſervient to the ſame 
purpoſes, and more eſpecially ſo, ſince in order to avoid that con- 
fuſion which muſt otherwiſe follow, if in determining whether this 
legacy was due or not, regard ſhould be had to the different reſolu- 
tions which prevail in caſes of this kind, where the perſonal eſtate 
only, or the real eſtate only, is charged with the payment of 
legacies. 

Thirdly, That admitting this legacy was chargeable only on the 
real eſtate, yet the rule which has prevailed, for portions to fink into 
the eſtate for the benefit of the heir at law, will not extend to the 
preſent caſe, nor is this within the reaſon of thoſe caſes of por- 
tions, which have always been determined on this foot, that children 
dying before they could want their portions, there could be no occa- 
ſion for raiſing them, nor is it to be ſuppoſed the teſtator could in- 
tend to have ſuch ſum raiſed merely in prejudice of any other 
child, who ſhould have the eſtate, when no proviſion of that 


kind was now wanted, He cited the caſe of Jackſon v. Farrand, 
2 Vern, 424. ; 


Mr. 


434 Heir and Anceſtor. 


Mr. Fazakerley on the fame fide inſiſted, that the truſtees to whom 
this deviſe is made being likewiſe executors, the eſtates deviſed muſt 
be conſidered as perſonal legal aſſets in their hands, and governable 
by the ſame rules as if the teſtator had actually left perſonal aſſets in 
ſpecie to that value. He cited for this purpoſe 1 Lev. 224. and re- 
lied on what is there ſaid by Mr. Juſtice Tiſden, and alſo Dyer 264. 
b. No. 41. He likewife inſiſted, that it appeared there were ſuffi- 
cient perſonal aſſets left in ſpecie to fatisfy this legacy, as the other 
creditors and legatees had an undoubted right to take their remed 
againſt the land for a ſatisfaction of their debts and legacies, and if the 
plaintiff cannot be intitled to this legacy, ſuppoſing it to be chargeable 
on the land, this court will ſo marſhal the aſſets as will make eve 
part of the will effectual, and charge the perſonal eſtate only with the 
payment of this legacy. He relied likewiſe much on the caſe of Jack- 
fon v. Farrand.. | 

Mloney ariſing Lord Chancellor, before they began for the defendant, interpoſed, 
from the ſale and ſaid he was clearly of opinion the eſtates deviſed could not be 
of bo nay conſidered as perſonal aſſets at law, in the hands of the truſtees ; that 
bol where it by the deviſe in general of all his lands to them and their heirs, here 
is ſold under a Was plainly a diſpoſition of the eſtate to them, and a truſt created in 
bare power, them for the payment of debts ; and that money ariſing from the ſale 
Sages of a real eſtate was legal aflets-only, where the eſtate was ſold under a 
intereſt in — bare power given to ſell, and not where the intereſt in the eſtate 
eſtate l do cd paſſed by the will to the deviſees as it did here, and that making the 


deviſees; and truſtees executors likewiſe, could not alter the caſe. 
making the 
truſtees executots does not alter the caſe. 


A deviſeto 4. That the other part of the deviſe, whereby the deviſees are di- 
an len. iin fected to receive the rents, &c. could with much leſs colour admit of 
ſuch a ſum be the conſtruction contended for, but was in the nature of the thin 
raiſed, for pay- plainly intended as a truſt; and taking notice likewiſe of what had 
norcreas been {aid by Mr. Fazakerley, that as to this part of the caſe it might 
does not create been ſaid by Mr. Fazakerley, as to this part o caſe it mig 
a fund of legal be conſidered as a deviſe to them of the legal eſtate, quouſque they 
| 2 o ſhould have received ſufficient out of the real, &c. to anſwer the pur- 
Cs de. poſe, and that then the eſtate ſhould veſt in Jabella by way of executory 
viſee an in deviſe ; His Lordſhip faid, ſuppoſing ſuch a conſtruction ſhould be ſuf- 
2 9205 fered to prevail, yet there is no colour for ſaying the rents, &c. ſo re- 
caily, not io ceived would be legal aſſets, and put the caſe of a deviſe to A. and B. 
wen ment and their heirs, till ſuch a ſum ſhould be raiſed for the payment of debts 
Fs and legacies, would that create a fund of legal aſſets? At that rate 
a legatee might ſue A. and B. under thoſe circumſtances in the eccle- 
ſiaſtical court; but ſuch a juriſdiction in a caſe of that kind was cer- 
tainly never thought on, nor can it poſſibly be maintained: But a 
proviſion of that ſort is proper only to give the deviſee an intereſt in 
the eſtate ſpecifically, not to turn the lands into perſonal eſtate, and 
make them legal aſſets in the hands of the deviſee. 
Mr. Attorney general for the defendant, inſiſted on the ſettled diſ- 
tinction between legacies charged on the real, and thoſe charged on 
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the perſonal eſtate. Where a legacy is charged on the perſonal, and 
made payable at a future day, and the legatee dies before the day of pay- 
ment, the court has in compliance with the rule of the civil law, and in 
order to make the proceedings in this and the eccleſiaſtical court (as they 
have a concurrent juriſdiction) uniform and conſiſtent, has determined 
ſuch legacy ſhall not be conſidered as a lapſed legacy, but ſhall go to 
the repreſentative, But that rule has never been extended to charges on 
a real eſtate; that there was no ground whatever for the diſtinction 
taken between a legacy as here, and money given to a child by a 
parent as a portion, nor is it ſupported by any authority; but the 
only queſtion in ſuch caſe is, upon what fund the charge is laid, 
whether on the real or perſonal eſtate? That the caſe of Jackſon v. 
Farrand, as appears by the report of it in Prec. in Chanc. 109. turned 
intirely upon this; that the legatee there died after marriage, and 
that therefore having happened, which was the cauſe of the portion, 
it ſhould be raiſed after her death. 

That it was not at all material here; that the legacy was charged 
on a mixed fund, or real and perſonal eſtate too; that ſo it was in 
the caſe of Jackſon v. Farrand; but this objection was not ſo much as 
made ; ſo it was in the caſe of the Duke of Chandos v. Talbot, in Lord 
Chancellor King's time, Mich. 5 Geo. 2. where a ſum of money was 
by will charged on the real and perſonal eſtate of the teſtator, payable 
at the age of 21, it was held in that caſe that the legatee dying 
before the age of 21, his repreſentative was not intitled, but the bill 
was diſmiſſed, and the Lord Chancellor in that caſe cited the caſe of 
Jennings v. Lukes, in the time of the Lords Commiſſioners, exactly 
to the ſame purpoſe, 2 P. Vins. 276. Mr. Attorney general cited 
the caſe of Yates v. Fettyplace, 2 Vern. 416. Carter v. Bletſoe, 2 
Fern. 617. and Mr. Flyer of the ſame fide cited Smith v. Smith, 
2 Vern. 92. 

Lord Chancellor ſaid the only inducement he had to ſuffer fo long a 
debate in this court by the bar, was in order to receive ſatisfaction as 
to the point, which had been inſiſted on in relation to this legacy 
being chargeable on a mixed fund, conſiſting of real and perſonal 

eſtate too. | 
He ſaid, that was a difficulty which always ſtuck with him, and __ Me lere 578: 
it was ſomething very extraordinary that the real eſtate, which was that there is 
only an auxiliary fund to the perſonal, ſhould in caſes of this kind no difference 
be chargeable in a different manner, and not be made liable to the 2 1 
{ame rules and determinations with the primary ſecurity the perſonal real eſtate on- 
eſtate ; but he ſaid he found the reſolutions ſo ſtrong, that there was Ie and a . 
no difference between a charge on the real eſtate only, and a charge on ;.,1 and pe 


real and pe:ſo- 
the real and perſonal eſtate too; that he could not, at this time of 32 
1 ing - ; they are not to 
day, think of determining in a different manner. wg A tak 
now. 


He ſaid it was very clear that charges on land, payable at a future Whether a 


day, could not be raiſed, if the party died before the payment; that CO to 


deed or will, whether given by way of portion for a child, or merely as a legacy by collateral relations, or 
Others, if the party dies before the day of payment, cannot be raiſed, 


there 


-. \ . 
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there was no difference at all whether that charge was created by deed 
or will, nor whether it was provided by way of portion for a child, 
or given merely as a legacy by collateral rejations, or others ; and this 
was the caſe in the Duke of Chandos v. Talbot, and Jennings v. Lukes, 
in which he was counſel, for in neither of them was the proviſion 
made by a parent. | | 

As to what is ſaid, that the aſſets may be fo marſhalled as for the 
-, preſent plaintiff to receive a compleat ſatisfaction out of the perſonal 
_ eſtate, though the executors were not before the court, and ſo im- 
poſſible to make any decree on that foot, yet if they thought it would 
be material, he would retain the bill with liberty to make the execu- 
tors parties ; but he ſaid he conceived that point could by no means 
be maintained, for that rule of marſhalling aſſets in the manner be- 
fore mentioned, would hold only where it was proper to be done at 
the time the legacy firſt took place, and not where it was owing to 
a fact, which happened ſubſequent to the death of the teſtator, and 

to a mere accident, as here, the death of the legatee before 21. 
The authority He faid the reſolution in the caſe of Jackſon v. Farrand was founded 
(Cox... on a fingle circumſtance, the marriage of the legatee, which being the 
Yern. 424. foundation of that judgment, implies plainly if the caſe had ſtood 
—_— only on the deviſe to the legatee at the age of 21, and ſhe dying be- 
Pre dies re. fore that time, that the court would in that caſe have determined 
ſolution in againſt the plaintiff, if they could not have laid hold on the circum- 
* pag ſtance of marriage; beſides, the authority of that caſe ſeems to be 

617, much weakened by the ſubſequent reſolution in Carter v. Bletſoe. 

I have often heard it faid, that the reaſon why legacies, &c.. 
charged on land, payable at a future day, ſhall not be raiſed if the 
legatee dies before the day of payment, though it is otherwiſe in the 
caſe of a charge on the perſonal eſtate, is this, that the heir is a 
favourite of a court of equity, and ought to have the preference of 
the repreſentative of a legatee, and likewiſe that the court will go as 
far as they can in keeping the real eſtate intire, and as free from in- 
cumbrances as poſſible. 

The true re But I think the court has never gone upon ſuch reaſon, but the 
3 ©2:. true reaſon I take to be this, that the court will govern themſelves as 
ged on land, fur as is conſiſtent with equity by the rules of the common law. In 
* the caſe of perſonal eſtate, the rule is the fame here as in the civil 
ſhall not be law, that there may be an uniformity of judgments in the different 
raiſed if lega- courts; but in the caſe of lands, the rule of the common law has 
8 3 before always been adhered to: As * A a perſon ſhould covenant to pay 
payment, is, money to another at a future day, if the covenantee dies before the 
OP court day of payment, the money is not due to his repreſentative, The 


by the rules of fame rule holds in the caſe of a promiſe to pay money, &c. 
the common The bill diſmiſſed. 


law; for there 


if 4. covenants to pay money to B. at a future day, and B. dies before the day, the money is not due to his 
repreſentative. | | 


(B) There 
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(B) There the heir ſhall have the aid and be- 
nefit of the perſonal eſtate, 


February the 7th 1737. 


Bartholomew v. May. 
Caſe 2 30; 


HE teſtator, May, deviſes his lands at Hadloo to Richard „ 


May in tail, remainder over, &c. then in mortgage for 1300 J. in tail then in 
and deviſed other lands to Thomas May, ſubject however to the pay- mortgage for 


ment of his debts, in caſe his perſonal eſtate and other eſtates deviſed 2 3 


for that purpoſe, ſhould not prove ſufficient to ſatisfy all the debts. lard- to J. . 
ſubject to the 


payment of his debts, in caſe his perſonal eſtate ſhould not prove ſufficient. 


Lord Chancellor: I am of opinion that the 1 300. muſt be paid as The 14001. 
a debt of the teſtator out of the perſonal eſtate, or if that proves de- mult be paid 
ficient, out of the real eſtate ſo deviſed; for wherever there is 8 
mortgage made by a perſon who is owner of the eſtate, that mortgage perſonaleſtate, 
is looked upon as a general debt, and the land only as a ſecurity, and and if m— 
therefore the perſonal eſtate ſhall be applied in diſcharge of the 1300/7. — ED 10 : 
though there may be younger children of the mortgagor who may be deviſed to 
no otherwiſe provided for: But I think clearly the caſe would be |, _ 
. otherwiſe, if the conteſt was between Richard May and any creditors mortgage is 


of the teſtator, who would loſe their debts if the mortgage was ſo made by a 


paid off out of the perſonal aſſets, or the money ariſing from the ſale pou you 
of lands deviſed for that purpoſe. 1 


mortgage is 
looked upon as a general debt, and the land only as a ſecurity; and therefore perſonal eſtate ſhall be applied 
in diſcharge, but if the conteſt lay between R. M. and creditors of the teſtator, it would have been otherwiſe. 


In the caſe of Lovel v. Lancaſter, 2 Vern. 183. it is laid down other- 
wiſe, that the deviſee of the mortgaged eſtate ſhall take it cum onere ; 
but I do not pay any great regard to it, becauſe it does not appear 
whether there was a ſufficiency of aſſets or not to ſatisfy the reſt of 
the creditors. 


N. B. His Lordſhip ſaid in this caſe, that where a teſtator deviſes 
expreſly that the timber upon a particular eſtate ſhall be cut down 
for payment of debts, it is a hardſhip upon the firſt taker of the 
eſtate ; but he muſt ſubmit, for here the timber is deviſed one way, 
and the eſtate another, for the timber is deviſed to Richard May and 
his heirs upon truſt, to cut down and ſell for diſcharge of debts, 
Ge. and this is the ſtrongeſt caſe that can be of the kind, but the 
deviſee of the eſtate may buy, and fo prevent the defacing of the 
eſtate. 2 

. His 
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His Lordſhip declared that the mortgage for 1300. on the teſta- 


tor's eſtate at Hadlow, and intereſt thereof, is a debt of the teſtator's 
to be ſatisfied out of his perſonal eſtate and truſt eſtate. 


Vide title Portions, under the diviſion, At what Time they ſhall be 
raiſed, &c. 


Vide title Real Eſtate. 
Vide title Reſulting Truſts. 
Vide title Conditions and Limitations. 
ide title Legacies, under the diviſion, Of a lapſed Legacy by Legatees 
dying. 
Vide title Creditor and Debtor, 
Vide title Catching Bargain. 
Vide title Papiſt. 
Vide title Tenant by the Curteſy. 


G A£$. LL 
| Husband and Mite. 


Vide title Baron and Feme. 


— — _ — — — —_—y 2 — 


C A P. LVIII. 
Inkants. 


(A) Þow fur favoured in equity. 
(B) What ads of infants are good, void, oz voidable. 


— 


(A) How 


Tnfants. 43g 
(A) How far favoured in equity, 


Hilary term 1737. 
Morgan v. Morgan. 
7 ORD Chancellor : Where any perſon, whether a father or a ſtran- Caſe 231. 


WP . here any 
ger, enters upon the eſtate of an infant, and continues the poſ- ries ary 


ſeſſton, this court will confider fuch perſon entring as a guardian to upon an in- 


the infant, and will decree an account againſt him, and will carry {nts eſtate 
. and continues 
on ſuch account after the infancy is determined; but from the in- the pogedion, 


conveniency of ſuch long accounts whenever it comes in proof, that this court con- 


: I . ; a ſiders him as a 
the infant, after being of age, has waived ſuch account, this court — 


will lay hold of any ſuch thing to put an end to it; though indeed will decree an 
in the caſe of a father, the court is not fo ſtrict, as imagining the account, and 


parental authority might hinder the bringing any bill or ejectment to wh rome way 


recover the poſſeſſion. infancy is de- 
termined, un- 
leſs the infant 


May the 31ſt 1738. Lincoln's Inn Hall. veer being of 
age waived 
ſuch account, 
Anon.“ 
Caſe 232. 


HERE is no inſtance of appointing a receiver of the rents The court will 
and profits of an infant's eſtate, where there is no bill depend- not appoint a 


. . . */* + , . . receiver of an 
ing in this court, if it were only filed there might be an application ; £5. eflate 


for this purpoſe on behalf of the infants. where there is 
no bill filed. 


(B) What actions of infants are good, vold, 
02 voidable. 


June the 26th 1739. 
Smith v. Low. 


RICHARD Lloyd deviſed ſome land and houſes built thereon to Caſe 223. 


his fx children, the mother acting as guardian to the children, who . Z, geviſed 


were all infants, demiſed the premiſſes on a building leafe for forty- ow — 
| ouſes built 

thereon to his 6 children, the mother as guardian to the children, who were all infants, demiſed the premiſes 
on a building leaſe for 41 years. The eldeſt ſon joined in making the leaſe, and covenanted that the rett of 
the children when of age ſhould confirm it, 

They ell attained 21, and accepted the rent for above ten years after the youngeſt came of age, and then 
brought their ejectment againſt the leſſee, who by his bill prays to have his leale eſtabliſhed, f 

Under the circumſtances of this caſe, and particularly the acceptance of the ren! tor ſo long a continuance, 
the court decreed the leaſe to be eſtabliſhed during the reſidue of the term. 

Where a perſon is of age when he makes a leaſe, and has nothing in the premiſſes, but they after deſcend 
to him, the leale ſhall enure by way of eltoppel, otherwiſe if he had been an infant, 


O 
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one years; her eldeſt fon, who was about 19 years of age, joined 
with her in making the leaſe, and covenanted that the leſſee ſhould 
have quiet enjoyment, and that the reſt of the children when of 
age, ſhould confirm the leaſe; the children all arrived at age, and 
accepted the rent for above ten years after the youngeſt came of age, 
under this leaſe, after ſuch acceptance brought their ejectment againſt 
the leſſee; and the bill is brought to have the leaſe eſtabliſhed. 

Lord Chancellor : The chief queſtion is, if this leaſe is good, and 
ought to be eſtabliſhed in a court of equity, under the circumſtances 
of this caſe; and it is not material in the preſent queſtion, whether 
the leaſe be, or be not good in law, as againſt the infant who ſigned 
it, for as the plaintiff comes into equity, it muſt be ſuppoſed bad, 
though as to one fixth part it is certainly good, as againſt him, by 
acceptance of the rent, and yet as to the other two parts which de- 
ſcended on him, I think it will not be good by way of eſtoppel ; for 
notwithſtanding where a perſon of age makes a leaſe, and has no- 
thing in the premiſſes, but they after deſcend to him, this leaſe ſhall 
enure by way of eſtoppel, yet that ariſes from the deed, and ſo can- 
not act as an eſtoppel againſt an infant, whoſe deed is never good. 

An infant But here the leaſe is to be made good upon equitable circum- 
bound in this ſtances, and it appears to be for a valuable conſideration, rent reſer- 
court by a 8 . di 
marriage con- Ved, and covenants for the leſſee to leave it in good repair, and it is 
tract, elpeci- mentioned by the mother, who acts as guardian, to be for the be- 
ps 42 nefit of the infants ; there is no fraud or colluſion proved in the leſ- 
ney, or af. ſee, and the husband of the leſſor, and father of the infants died in 
ter the duc bad circumſtances, unable to repair the premiſſes, which were houſes, 
a * an. and a mill, therefore the conſideration of the leſſee's repairing them, 
der the con- is a beneficial one for the infants, and that is ſworn to be done; and 
K there are ſeveral caſes where this court binds infants to contracts 
zs ſafficient to made in their behalf, as marriage contracts, eſpecially if the wife ac- 
put aparty on cepts pin- money, or after the husband's death accepts the jointure 
good notice in under that contract, and here the great point is, the acceptance of 
| equity to that the rent for ſo long a continuance, the youngeſt having been of age 
uy ten years, and notice of this leaſe is to be preſumed in all this time. 
They found a perſon in poſſeſſion of their eſtate, and that was ſuf- 
ficient to put them to inquire, and what is ſufficient to put the party 

upon an inquiry, is good notice in equity. 

His Lordſhip therefore declared that the plaintiff, under the cir- 
cumſtances of the caſe, 1s intitled to have the leaſe eſtabliſhed du- 
ring the reſidue of the term, and decreed accordingly ; and as it was 
againſt conſcience to bring ejectments after theſe tranſactions, or- 


dered that the plaintiff ſhould have coſts at law, and in equity. 


Vide title Guardian. 
Vide title Deviſes, under the divifion, Of Deviſes of Lands for Payment 
| of Debts. 
Vide title Will. 
Vide title Plantations. 
Jide title Marriage, under the diviſion, Where it is Clandeſline. 
Vide title Injunction. 
2 A N. 
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. 
Injunttion. 


(A) In what caſes, and when to be granted. 
(B) Rule as to injunfions where plaintiff is a bankrupt. 


— 
— — 

th — * —_— 

——_— * . 


(A) Jn what caſes, and when to be granted. 
_ February the 12th 1738. 


Anon. 


A Bill brought for an injunction to ſtay a ſuit in the ecclefiaſtical Caſe 234. 
court for a legacy, becauſe that court cannot make a legatee re- where there 
fund in caſe of a deficiency of aſſets, and this being the day for is a truſt, or 
ſhewing cauſe why the injunction ſhould not be diſſolved, the coun- nn orgs, ws 
{el for the plaintiff. relied on the caſe of Knght v. Clark, cited in the tug, not. 
caſe of Neel v. Robinſon, 1 Vern. gg. where Lord Chancellor ſaid, there withſtanding 
: "+ . ——— the eccleſiaſti- 
was a difference between a ſuit for a legacy in the Spiritual court, I cou have 
and in this court; if in the Spiritual court they would compel an an original ju- 
executor to pay a legacy, without ſecurity to refund, there ſhall go !\{4i&ion in 
of 0,6 legacies, yet 
a prohibition. : 5 : en 
Lord Chancellor continued the injunction till the hearing, becauſe grant an in- 


the plaintiff is an executor in truſt only, for where there is a truſt, or Junction. 
any thing in the nature of a truſt, notwithſtanding the eccleſiaſtical 

court have an original juriſdiction in legacies, yet this court will 

grant an injunction, truſts being only proper for the cognizance of 

this court. 

The rule in this court now is varied fince the caſe in Vernon's Re- 
ports, for legatees are not obliged to give ſecurity to refund upon a | 
deficiency of aſſets. 

His Lordſhip mentioned a caſe where a woman an infant was in- Where the 
titled to a legacy upon her marrying, the husband inſtituted a ſuit 3 -bay 
in the eccleſiaſtical court for it, which he might do, but upon the utes a ſuit in 
executors bringing a bill, and ſuggeſting this matter to the court; he cccleſiatk- 
an injunction was continued till the hearing of the cauſe, and the ber leg-ey. 
ſame order was made in the preſent caſe. upon the exe- 


cutor's bring - 
ing a bill, and ſuggeſting this matter to the court, an injunction will be continued to the hearing. 


(B) Rule 
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(B) Ritle as to injunctions where plaintiff is a 


Swain the xoth 1748. 


Anon.” 


Vide title Bankrupt, under the divifion, Bankruptcy no Abatement, 
Vide title Marriage, under the divifion, Where it is Clandeſtine, 


Vide title Will, under the divifion, The Power of this Court over the 
Prerogative Court, 


£4 xc 


Inſolvent Debtoz. 
Auguſt the 7th 1746. 


Ex parte Green. 


Vide title Bankrupt, under the diviſion, Rule as to the Inſolvent Debtors 
Ae under Commiſſions of Bankruptcy. 


© 
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Jointenants and Tenants in Common, 


Hilary Term 1737: 
Prince v. Heylin. 


HE teſtatrix in this caſe being a leſſee for a term of years, of 5c... 
two houſes in London, deviſed the ſame 10 her. nephew John 5 H 
Prince, pewwterer, and John Heylin, clerk, generally, and then the 3 
will goes on thus, and my will and meaning is, that the rents of hovſes to 

« my ſaid two houſes ſhall be equally ſhared and divided between them, ; 3 and 
«* the ſaid John Prince and John Heylin, clerk, as aforeſaid.” The ay. - 


teſtatrix ſoon after dies. then ſays, my 

| meaning is, 

that the rents of my two houſes ſhould be cgually Shared between J. P. and J. H. 
The deviſees ſhall take as tenants in common, and not as jointenants. 


John Prince ſurvived the teſtatrix, and died in 1721, ever ſince 
the premiſſes have been enjoyed by the defendant as the ſurvivor. 
This bill is now brought by the adminiſtrator of Prince, to have 
an account of the rents and profits, | 3 
The queſtion was, Whether by the words in the will, a join- 
tenancy, or a tenancy in common was created. 

It was agreed clearly, that if the words equally ſhared had been 
annexed to the thing itſelf, they would have created a tenancy in 
common, but inſiſted upon at the ſame time, that the former are 
plainly words of jointenancy, and the ſubſequent amount only to a 
direction in what manner the profits ſhould be received during the 
lives of the deviſees, vi. to each of them an equal ſhare, which is 
laying no more than what otherwiſe the law would direct. 

Lerd Chancellor: J am clearly of opinion, the deviſees were te- 
nants in common, that had the teſtatrix expreſly directed the rents to 
be ſhared during the joint lives of the deviſees, it might admit of 
ſome doubt, but with regard to the time, the latter part of the deviſe 
was as general as the former, and the word rents will as properly 
paſs the intereſt in the houſes, as any other word whatever. This 
is therefore a plain tenancy in common. | 
With regard to the time the defendant is to account for the rents " ale 
and profits, there having been no entry made or demand of the of 7, V. taken 
rents, &c. It has been inſiſted on for the defendant, he ought to poſſeſſion of 
account only from the time of the bill filed: Nov in the caſe of ere 


jointenants or parceners, there is a mutual truſt between them, and and enjoyed 
them ever 


fince, muſt account for the rents as far back as the death of J. P. and not from the filing of the bill. 


6 K they 
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they are accountable to each other, without regard to the length of 
time; it is otherwiſe in the caſe of tenants in common, and this is an 
adverſary poſſeſſion maintained by the defendant againſt the plaintiff 
ever ſince the death of his inteſtate : However the ſtatute of limita- 
tions is a bar to any demand further back than 6 years, and by the 
4 Ann. c. 16. . 27. an action of account lies. for one tenant in 
common againſt another, and ſuch action is expreſly mentioned in the 
ſtatute of limitations, and as there is no remedy at law, there can 
be no reaſon for any in equity. 

Fze&tment ot I am of opinion the defendant muſt account for rents and profits 

maintainable from the death of the inteſtate, the nature of the eſtate deviſed 


* — t R * . . 
44 common not admitting of an adverſary poſſeſſion, in regard of the pri- 


againlt ano- vity that is between tenants in common: An ejectment is not main- 
ear, WI tainable by one tenant in common againſt another, without an actual 


Qual I Wa 
our. ouſter: No advantage can be now taken of the ſtatute of limitations, 


If the ſta- it not being pleaded by the defendant, or inſiſted on by his anſwer, 


2 which in all caſes is neceſſary, in order to have the benefit of ſuch 


ther pleaded, bar to the plaintiffs demand, though indeed the court ſometimes, 
nor inſiſted on when there is a very ſtale demand, notwithſtanding the ſtatute is 


by the anſ ne. 2 . 
don cannot not pleaded, will in it's diſcretion reduce that demand to a reaſonable 


have the be- time, and makes uſe of the ſtatute of limitations as a proper rule to 


nebt ach go by in the exerciſe of that diſcretion. 


March the 2d 1738. 


Owen v. Owen. 
AA a5 Prat ˙— Hr St 4 2 ents 
Caſe 236. HE teſtatrix after ſeveral legacics, bequeaths in theſe words, 
A deviſes all « All the reſt and reſidue, &c, I give and bequeath to my 
che reſidue of two nieces, Mary ahd Elizabeth, daughters to my nephew Vl. 
8 . * liam Owen, and Anne his wife, whom I deſire to be truſtees for 
Mary and © their children, to take care of their legacies for them, they being 
Elizabeth, „ of tender age, and my will is, that my eſtate be equally divided 


ere "2 between my two nieces, Mary and El:zabeth, whom I nominate 
er nepacw 


William and appoint my executrixes accordingly.” 
Owen, 3nd 


» Anne his wife, whom ſhe deſires to be truſtees for their children, to take care of their legacies, and then ſays, 


My will is, that my eſtate be cqually divided betaveen Mary and Elizabeth, «ubom [ appoint my executrixes accord- 
ingly : One of the nieces died in the life of the teſtatrix, and all the next of kin had ſmall legacies, except one. 

The deviſe to the two nieces is not a jointenancy, for the words cqua/ly divided, though not annexed to 
the clauſe which gives the reſidue, can relate to that only, and if they had been both living at the 


| Geath of the teltatrix, they would have taken as tenants in common. = 2- .. ͤ 4 - <>. 2 . 


One of the nieces died in the life of the teſtatrix. 

The queſtion was, Whether William Owen, and Anne his wife, 
ſtand in the light of truſtees of a moicty of the reſidue for the next of 
kin, and whether the teſtatrix was to be conſidered as dead inteſtate 
in reſpect to that moiety, or whether the deviſe to the two nieces 
was a jointenancy, and William Owen and Anne his wife are truſtees 

| for the ſurviving nicce only. 
| N. B. 
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N. B. All thoſe who were next of kin, and intitled under the fla- 
tute of diſtributions, had ſmall legactes left them, except one. 
For the plaintiffs the next of kin were cited, the caſes of Page 
v. Page before Lord Chancellor King, 2 Vins. 489. and Holderneſs 

v. Rayner, before Lord Hardwick, 

Mr. Breton, for the defendant the ſurviving niece, urged the rule 
of Civil law, that where heirs were inſtituted, (which words are 
of the ſame import, as legatees in our law) and one dies, the legacy 
goes to the reſt by way of accretion, becauſe the ſame perſon cannot 
die teſtate and inteſtate as to the ſame thing : He relied much on 
the authority of Hunt v. Berkeley, at the Rolls the 24th of June 173 1, 
before Sir Joſeph Teykll x. 

Lord Chancellor : The firſt queſtion that hath been made in this 
cauſe is, Whether theſe two nieces, if they had ſurvived the teſtatrix, 
would have been tenants in common. 

It is clear to me, that if both of the nieces had been living, the Though de 
words to be equally divided would certainly have made a tenancy in words g. 
common, for though, as hath been truly ſaid, theſe words in a ſtrict e 
ſettlement at Common law have never been determined, barely of ment . 
themſelves to make a tenancy in common, yet in a will it is ſettled mon law have 
that theſe words will make a tenancy in common, both with regard * 


to real and perſonal eſtate. barely of 
themſelves to 


make a tenancy in common, yet it is ſettled they do ſo in a will, both with regard to real and perſonal eſtate. 


The only diſtinction attempted by the defendants counſel in this 
caſe is, that the words equally divided are not annexed to the clauſe 
that gives the reſidue, and therefore muſt be relative to the ſubſequent 
clauſe which nominates the two nicces executrixes. | 

But the conſtruction would be abſurd, becauſe as executors there The intereſt 
can be no diviſion of their intereſt, or authority, for though a man e 
may appoint executors in ſuch a manner, that their authority may afar g 
commence or determine at different times, yet he cannot nominate not be divided 
perſons executors, and confine one of them to one branch of his eſtate, 2 
and another to another, for they have a joint authority, which ex- they may be 
tends to the teſtator's whole eſtate, and cannot be divided into diſtinct ſo appointed 
and ſeparate powers, and therefore theſe words muſt be applied to 3 
the gift of the beneficial intereſt: If therefore they are tenants in commence or 


common, what is the conſequence of the death of one in the life of . 2 


times. 


—— — 


—äã ũ  —— 


. * Mary Berkeley poſſeſſed of a perſonal eſtate on the 8th of December 1720 made 
her will, whereby ſhe gave both ſpecifick and pecuniary legacies to her brother Fan- 
cis T/aolmer, and to her two ſons in law the defendants, and likewiſe gave legacies to 
a child of each of them, and alſo legacies to other perſons, and then gives all the reſt 
and reſidue of her perſonal eſtate to her before-mentioned brother and fons in Jaw, to 
be equally divided among them, and makes them executors: In January 1722 Francis 
WWoolmer died, afterwards in March 1725 the teſtatrix died, The queſtion was, VV he- 
ther the third part of the re/iduum deviſed to Francis I/aolmer, ſhould go to the next of 
kin, or to the ſurviving executors ; and the Maſter of the Rolls decreed for the exe- 
£utors, 


the 
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/d legacy is in the legal intereſt; and the equitable intereſt. By the maxims of 


the teſtatrix? Why, clearly where it is either a pecuniary legacy, or 
of a real eſtate, that is given to two perſons, to be equally divided 
between them, and one of them dies in the life-time of the teſta- 
trix, it is a lapſed legacy, and the ſhare of the perſon ſo dying in 
the preſent caſe onght to be conſidered as ſuch. 

The next queſtion is, Whether this ſhall go to the ſurviving exe- 
cutrix, or be diſtributed amongſt the next of kin, as an undiſpoſed 
moiety. 

T ons are two things to be conſidered in regard to this moiety, 


The legal in- 


tereſt in a /ap- 


the executor, Jaw, a legal intereſt of a lapſed legacy certainly paſſes to the execu- 
— rang tor; but in the judgment of this court, the truſt and beneficial inte- 
next of kin of reſt is given likewiſe, and according to the caſes determined here 
the teltator. ſince Foſter and Munt, in 2 Vern, 473. muſt go to the next of kin, 
tho” in all thoſe caſes, the legal intereſt was unqueſtionably allowed 
to be in the executor. "i 
Page v. Page in 2 Wms. 489. is a ſtrong caſe, Where one deviſed 
the reſidue of his perſonal eſtate to fix perſons, to each a ſixth part, 
and made them executors, and one of them dying in the life-time of 
the teſtator, Lord Chancellor King was of opinion the legacy did not 
ſurvive, and decreed his ſhare to the next of kin : This caſe on the 
29th of Augu/? 1734 was cited before Lord Talbet, and followed by 
him, and by me afterwards in the caſe of Holderneſs v. Reyner. 


As an heir Sir Joſeph Jekyll late Maſter of the Rolls, in Hunt v. Barkley, dif- 


does not take 8 bn , 
real eſtate by fered intirely from Page v. Page, but this is only one caſe againſt 


the intention many, and the reaſon he went on there is not ſufficient to ſupport 


3 2 the doctrine of that caſe; for the next of kin in this reſpect are ſimi- 


a# of law, lar to an heir at law, and as he does not take by the intention of 
ſo with regard his anceſtor, but in his own right by act of law; ſo with regard to 


ſonal, f N f 
eee the perſonal eſtate, the next of kin take it in like manner in ſucceſ- 


kin take in ſion ab inteſtato, and not by the intention of the teſtator, but as caſt 


ſucceſſion 46 b 7 2 N 
inteftato, and upon them by the law: Therefore I am of opinion the plaintiffs are 


not by the in- intitled to a diſtribution. 
tention of the 
teſtator. 


No perſon Villiam Owen and Anne his wife, the father and mother of the 


5 5 1 
22 two nicces, are no more than natural guardians to take care of this 


unleſs he bas legacy, for they cannot be in law truſtees, unleſs ſome intereſt in the 


a velted inte. thing given were actually veſted in them. | 
reſt in the 


thing given. 


February the 26th 1736. 
Partridge v. Paulet. 


Lide title Executors and Adminiſtrators, under the diviſion, What 
ſhall be Aſſets. , 


Vide title Partition. 


3 
CAP, 


C A P. LXII. 
Jointure. 


Vide title Dower and Jointure. 


G AM n 
Judge. 


May the 12th 1742. 


Ex parte Lingood. 


Vide title Bankrupt, under the diviſion, Rule as to a Certificate from 
Commiſſioners to a Judge. | 


C A F. ENF. 
Landlozd and Tenant. 


March the 2d 1738. 


Benjamin Charletocd, 


The Duke of Bedford, Smith and Bever, | 


— Plaintiff. 


Defendants. 


* E plaintiff as aſſignee of a leaſe, being intitled, during the Caſe 237. 


remainder of a term therein, to a houſe in Covent Garden, with habit yy hog 
. r * 
offices, and alſo to a ſtable and coach houſe, with a room over the 2 in h 


ſame, and to the uſe of the yard adjoining to the coach-houſe, the lord's con- 
defendant Smith, the late Duke of Bedford's ſteward, and the plain- m We 
tiff (who was deſirous to continue in the houſe beyond the term in nants, is not an 
the ſaid leaſe) on the 26 of May 1731 came to an agreement, that evidence of it- 


. ; . = . | ſelf, that there 
in conſideration of the plaintiff's ſurrendring the ſtable and coach- 1525 —_ 


houſe, with the room over the fame, and his right to the yard, in ment for a 

order to accommodate Mr. Rich, who was then building a new play- !eale between 

houſe, he ſhould have 30 J. allowed him for the then remainder of 
6L the 


the lord and 
a tenant. 


Landlord and Tenant. 


the term therein, and have the ſame term in the reſidue of the pre- 
miſſes made up to him 21 years from that day at 60 J. per ann. and 
that a leaſe ſhould be executed to the plaintiff accordingly, and for 
which he ſhould pay the Duke 80 /. which agreement he delivered 
Smith to be entred in his Grace's contract book with his tenants , 
that ſome ſhort time after, Mr. Rich entered into and poſſeſſed the 
ſtables, coach-houſe, Cc. and took down and demoliſhed part there- 
of to build his playhouſe, 

Smith, on the death of the late Duke, being continued ſteward, 
declared to the plaintiff that he muſt ſtand to the agreement, and 
ſhould have a further leaſe according to the terms of that agreement, 
on which the plaintiff began to repair and fit up the houſe, and laid 
out ſeveral hundred pounds in needful repairs, and alterations beyond 
what he was obliged to by any covenants in the old leaſe. 

At Lady Day 1736 the leaſe expired, and no new one hath been 
made to the plaintiff according to the agreement, though he has offered 
to pay the fine; but the defendant the Duke of Bedford doth not 
only refuſe to make a new leaſe to the plaintiff, but hath aQual- 
ly made a leaſe of the ſaid premiſſes to Gs defendant Bever, and 
given the plaintiff notice to deliyer the poſſeſſion, or to pay double 
rent. 

The bill therefore is brought to have ſuch further leaſe decreed 
him, and the ſum of thirty pounds paid him, and that if the defend- 
ant Smith made the agreement without ſufficient authority, that he 
may make ſatisfaction to the plaintiff for the damages he may ſuſtain 
thereby. 

The Duke of Bedford by his plea, which on arguing was ordered 
to ſtand for an anſwer, inſiſted that by the ſtatute of frauds and per- 
juries, All leaſes, &c. or term of years, or any uncertain intereſt in 
« any meſſuage, lands, Sc. made by parol, and not put in writing, 
« and figned by the parties ſo making the ſame, or their agents, law- 
fully authorized by writing, ſhall have the foree and effect of leaſes 
at will only, and ſhall not, either in law or equity, be deemed or 
e e taken to have any other or greater force or effect, any contract for 

making any ſuch leaſe, or any former law to the contrary not- 
*« withſtanding ;” and avers that the pretended agreement for a leaſe 
to be made to the plaintiff of the premiſſes, was not put into writing 
and figned by the defendant ; and doth alſo aver that the ſame was not 
ſigned by his late brother in his life-time, or by any agent of his 
brother, or himſelf, thereunto lawfully autharized by writing, and that 
if the agreement was made by Smith, the ſame was never approved 
of by his brother, nor himſelt, nor did the plaintiff make any appli- 
cation for the leaſe, till the defendant had directed a leaſe to be made 
to Bever, and which he admitted he made in June 1733, to com- 
mence from the expiration of the former leaſe at Lady Day laſt. 

And the defendant, the preſent Duke, by his anſwer, inſiſted that 
the agreement, though reduced into wwriting, yet was made ſubject to 
the late Duke's een ng had been never approved by him, 

or 


A 


© 


A 


<c 


Landlord and Tenant. 499 


or ſighed by him, or any agent of his lawfully authorized, nor by 
the plaintiff or the defendants. 


Lord Chief Baron Cummins, fitting for Lord Chancellor: I cannot 
ſee that this agreement ſhould be carried into execution, though, to 
be ſure, there are caſes where agreements have been carried into ex- 
ecution, which have not literally purſued the ſtatute of frauds and 
perjuries. 

In this caſe there does not appear to be any certain agreement 
between the parties, for the bare entry of a ſteward in his Lord's con- 
tract book with his tenants, is not an evidence of itſelf that there is 
an agreement for a leaſe between the Lord and one of his tenants, un- 
leſs it is ſupported by other proof. 

Where a plaintiff has brought a bill for a ſpecifick performance 
of an agreement, and declines, as the preſent does, reading the anſwer 
of the defendant, it is a ſtrong ſuſpicion that the anſwer does not 
come up to the caſe he would make by his bill. | 
It does not appear whether this is a true copy of the writing that 
is entred in the contract book, but may be only heads for an agree- 
ment; and in caſe a leflor, by writing an agreement for a leaſe in a 
book, ſhould be ſaid to ſubſtantiate the leaſe, it would be giving too 
large a power to him, and would intirely fruſtrate the deſign of the 
ſtatute of frauds, &c. for it would be too great a temptation to per- 
Jury. | 
It was urged by the plaintiff's counſel, that if an agreement be made A perform- 
in part, and executed on one fide, that this is a foundation for equity to auce -y of 
eſtabliſh the agreement, eſpecially where there has been an expence to upp nad ru 
one of the parties. of the ſtatute 

But in all caſes where there is a performance only of one ſide, that * Frans 
is not a diſpenſation of the ſtatute, but caſus omifſus, againſt which but ho omife 
there is no proviſion made. ſur, againſt 

The court declared that the plaintiff ought to be relieved againſt er 
the payment of the double rent, and ordered the injunction granted 
for ſtay of the defendant's proceeding at law for double rent be con- 
tinued ; and that the plaintiff's bill, as to all other matters, be diſ- 
miſſed without coſts, except as to the defendant Bever, and as to him 


with forty ſhillings coſts. 
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(A) Ok veſted 02 lapſed legacies being to be paid at a future 
time, 02 certain age, to which the legatees never arrived. 

(B) There legatees ſhall, oz ſhall not, have intereſt, 

(C) Ok ſpecifick and pecuntary legacies, and here of abating 
and refunding. 

(D) Ademption of a legacy, | 

(E) Of a lapſed legacy, by legatee's dying fn the life-time of the 
teſtato2, and here in what caſes it ſhall be good, and veſt 
in another perſon to whom it is limited over, | 


——— 


(A) Ok veſted oz lapled legacies being to be 
paid at à future time, oz certain age, to 
which the legatees never arrived. 


Trinity Vacation 1737. 


Atkins v. Hiccacks, 

. / ft — ae, . 41k 
Caſe 2338. A Teſtator deviſes in theſe words, © I deviſe to my daughter Eli- 
A teſt. tor de * zobeth Hiccocks, the ſum of 200/. to be paid her at the time 


viſes to his 4 5 NN 4 
daughter I of her marriage, or within three months after, provided the marry 


4, 200hto be, ©* with the approbation of my two fons Milliam and Samuel Hiccocks, 

Fache the © or the ſurvivor of them; and my will is, that my ſaid daughter 

time of mar on . | | R b 0 ; 
FEl:zabeth ſhall yearly receive, and be paid, until ſuch time as ſhe 


riage, or with 


in menus © ſhill marry, the ſum of twelve pounds, free and clear of all taxes 


3 op. e and impoſitions whatſoever.” And willed, that his leaſchold eſtate 
. ww with the ap Called , {ſhould ſtand charged with the payment of the ſaid 
A.. = ay prob (T1Of1 of 3 
* his two ſors. E. I. died after twenty one, but without being married. Bill brought by her repreſentative ſor 

the lege 72 
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121. per ann. and likewiſe with the payment of the 200/. when the 
fame ſhould become due, and deviſed the ſaid leaſehold premiſſes, 
and his whole perſonal eſtate, to his two ſons, and made them his 
executors. 
Elizabeth died after 21, but without being married ; and the pre- 
ſent plaintiff, as her adminiſtrator, brought a bill againſt the execu- 
tors of Hiccocks for the 200/. - 
The general queſtion, Whether the legacy veſted in Eligabetb, and 
whether it ſo veſted as to be tranſmiſſable to her adminiſtrator ? 
Lord Chancellor : J am of opinion this was not a veſted legacy; in 
the common caſes of legacies to be paid at the age of 21, there is a 
certain time fixed, not to the thing itſelf, but to the execution of it, 
and the time being ſo fixed, muſt neceſſarily come: but when the 
time annexed to the payment is merely eventual, and may or may not 
come, and the perſon dies before the contingency happens, I can 
find no inſtance in this court, where it bas been held that the legacy 
at all events ſhould be paid. The rule as to the veſting is founded 
upon another rule, certum eft quod certum reddi poteſt, and it is plain 
that the teſtator did not regard the point of time, but the fact that 
was to happen, the marriage, which makes it a legacy on a condi- 
tion, and cannot be demanded till the condition be ſatisfied. 
It has been argued by Mr. Attorney general, that this bequeſt dif- 
fers not from a legacy given 7 be paid at 21, which veſts immediately, 
and the time of payment only is poſtponed. 5 

But it has been always held, with regard to ſuch a limitation of 
payment at 21, that it is debitum in præſenti, ſokvendum in futuro, and 
the payment poſtponed merely on account of the legatee's legal in- 
capacity of managing his own affairs till that age; and this has been 
the eſtabliſhed rule of this court ever ſince Cloberze's caſe, 2 Ventris 


2, 
In the Digeſt, lib. 35. tit. 1. lex 75. de conditionibus, c. it is 
held that dies incertus conditionem in teſtamento facit, and theſe are the 
words of the text, and not of the commentator ; ſo that a time ab- 
ſolutely uncertain is put on the ſame footing as a condition; but as the 
Civil law is no further of authority than as it has been received in 
England, let us fee what our own authors ſay. Swinbourn, part 4. 
ſec. 17. page 267. old edition, makes a difference between a certain 
and an uncertain time, and lays it down, that if a legacy is given to 
be paid at the day of marriage, and the legatee die before, the legacy 
is loſt. God. Orp. Leg. 452. is to the ſame effect. | 

It has been inſiſted, that the teſtator's giving 12/. per ann. to Eli- 
zabeth till the contingency of her marriage, is in the nature of intereſt 
for the 200/. and that from thence it appears to be his intention, that 
the legacy ſhould veſt in the mean time; but whenever this doctrine 
has been allowed, the payment of the principal hath been certain, 


* + * - = g 4 
as intereſt, for it is an annuity of 127. per ann. charged upon, and | 
iſluing out of an eſtate. * 
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and fo not ſimilar to the preſent caſe, becauſe here this is not meant <<, . pe 
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The caſe in 1 Salk. 170. Thomas v. Houell, was plainly a condition 
ſubſequent, and being made impoſſible by the act of God, it was 
adjudged that the condition was not broken, and conſequently ſhould 
not deveſt the eſtate out of the deviſee. | 

The ſecond point is very ſtrong againſt the tranſmiſſableneſs, which 
is her marrying with the conſent of her two brothers, and ſhews 
plainly the teſtator intended a condition precedent, that if ſhe married 
ſhe wwas to have 2001. for her portion; but if ſhe died before, there was 
no occaſion to have it raiſed for the benefit of a ſtranger. 

In all caſe, It is true indeed, as there is no deviſe over, the clauſe of conſent 
—_— might be only 72 terrorem; but in all caſes, where the condition of 
marrying is marrying is annexed, it is neceſſary that the condition, as to the mar- 
annexed, it h rying at leaſt, ſhould be performed, though ſhe is not obliged to marry 


neceilary there . . | 
ſhould be mar. With content. 


riage to veſt 
the legacy, 

a I am the more ſatisfied, becauſe it appears to be the intention of 
the teſtator, that this 200/. ſhould be in the nature of a marriage por- 
tion, for he has taken it out of a leaſehold eſtate ; and if ſhe did not 
marry, it was manifeſtly his deſign that it ſhould fink in that eſtate 
for the benefit of his ſons : Therefore I think this bequeſt is to be 
conſidered as a condition precedent, which not being performed, the 
legacy did never veſt, and conſequently the adminiſtrator can make no 
title to it. The bill diſmiſſed. | 


Moevember the 8th 1738. 


Hall v. Terry. 
Caſe 239. Kew SAT OOF Parte by 2. far, 


M.T. being 572 CHAEL Terry, being intitled to the reverſion of an eſtate 
intitled to the after the death of his wife, © deviſed it to C. D. and his heirs, 
ena du * ſo as he ſhould pay to his ſiſter Elizabeth Oades the ſum of one 
death of his hundred pounds, within fix months after the reverſion came into 
wn 1 81 his poſſeſſion, and deviſed the reſt aud refidue of his perſonal eſtate, 
It to C. V. and ce 


„ all his debts and legacies before bequeathed being firſt deducted, to 


he ſeould joy o C. D. and another, whom he made his executors.” 
his fifter Eli- 
gabe Oades 1001. within fix months after the reverſion came into his poſſeſſion. 


Elizabcth Oades died in the life time of the wife, and Eligabelb's repreſentative brings the bill againſt C. D. 
for the 100ʃ. 


Ine legatee dying before the time for raiſing the 100. was come, her repreſentative is not intitled. 


Iligabeth Oages died in the life-time of the wife, and ſhe likewiſe 
being now dead, the repreſentative of Eligabetb Oades brings this bill 
againſt C. D. to have the 100/, paid to him. 

Mr. Fezakerlcy for the plaintiff inſiſted, that this is a veſted legacy, 
and that the legatee might have aſſigned it, or releaſed it; and it it 
was tranſmiſſible in her life-time, it is, after the death of legatee, 
equally tranſmiſſable to her repreſentative, and was not intended as a 
contingent payment, but the time of payment only was poſtponed. 

3 He 


Legacies. 


He relied chiefly on the caſe of King v. Withers, T. T. 1735. Caf. in 
Eg. in the time of Lord Chancellor Talbot, 117. but if the court 
ſhould be of opinion againſt the plaintiff in this point, he ſubmitted 
it, that the 100 J. might be raiſed out of another fund, the perſonal 
eſtate, as the defendant allows he has aſſets in his hands, and that 
by virtue of the laſt words in the will, all his debts and legacies be- 
fore bequeathed being firſt deducted, it was an original charge on 
the perſonal eſtate, and therefore ought to follow the ordinary rule of 
pecuniary legacies. 

The Attorney general for the defendant inſiſted, that on the face 
of the will, it is plainly no legacy, but only a charge upon the 
eftate, and is nothing more than a gift of the real eſtate, ſo as the 
deviſee pay ſuch a ſum of money; that a charge upon a real eſtate was 
never ſubject to the juriſdiction of the Spiritual court, and by their rules 
it isa veſted legacy only, that is tranſmiſſable to the repreſentative; that 
the law does not look upon a charge om a real eſtate, as a veſted le- 
gacy till the day of payment comes, and this court have always go- 
verned themſelves in theſe caſes, by the authority of Pawlet v. Pau- 
let, 2 Ventr. 366, 367 x. 

Mr. Brown of the fame fide ſaid, to make the perſonal eſtate 
liable, this legacy ought to be a general charge, which is not the pre- 
ſent caſe, becauſe it is particularly charged upon a real eſtate, which 
has never been conſtrued a legacy, but merely a teſtamentary gift, 
by impoſing terms and conditions on the perſon who takes the 
eſtate. 

Where there is an abſolute legacy, and the future time mu? come 
for the payment, by the civil law, it is tranſmiſſable, but here are no 
words that can make a gift of the money, nor can he claim it as ab- 
ſolutely given, for it is only annexed as a condition to a deviſe of 
lands to another perſon, and he relied on the caſe of Carter v. Bletſoe, 
2 Vern, 617 . 

Lord Chancellor : Theſe are caſes upon which there have been 
great variety of determinations, and they are not very eaſily to be di- 
ſtinguiſhed. | 

The queſtion is, Whether the plaintiff is intitled to have the 100/. 
paid to him, which is given under the will of Michael Terry to 
Elizabeth Oades. | 


— — 


˙ 


* A term limited by a ſettlement to raiſe portions for younger children pay- 
able at 21, or marriage; one of them dies under 21, and unmarried, her por- 
tion ſhall not be raiſed for the benefit of the adminiſtratrix. 

+ A. deviſed lands to B. his fon and his heirs, and declares that out of the 
lands, he ſhall pay 200 J. to his daughter at her age of 21, ſhe marries and dies 
under age; per cur. There is no veſting clauſe in the will, the direction, that the fon 
pays to the daughter at her age of 21, veſts nothing until ſhe attains 27, and ſhe 
dying before, it never ariſes, | 


The 
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Where money The general rule is, where money is given to be paid out of real 
* eſtate at a future time, that if the perſon dies before the time, it 
Tl eftate ata ſhall ſink into the eſtate, and this has been eſtabliſhed ever ſince the 
= im®, cafe of Pœtolet v. Pawiet, in 2 Ventr. and ſo likewiſe as to perſonal 
ies before the Eſtate, where the time of payment is annexed to the legacy, if the 
time, itſhall perſon dies before the time, it cannot be raiſed. 

9 — There are other legacies under the will of the teſtator, to which 

fame as io the words, his legacies before bequeathed being firſt deducted, are pro- 

perſonal perly applicable, and therefore no argument can be drawn from hence, 

eſtate, WI'* that the 100 J. was intended as an original charge upon the perſonal 

payment is Cltate, 

annexed 10. It is infiſted by the plaintiff's counſel, that the legacy is veſted, and 
only the time of payment poſtponed for the convenience of the eſtate, 

as it was a dry reverſion. 

But I am of opinion, that the gift of the ſum of money is only by 
the direction for the payment, and that it cannot be ſaid this is an 
original gift, ſo as to veſt the legacy, and the payment only poſt- 

ned to a future time. 

Another diſtinction has been attempted, that the time of pay- 
ment was not taken from the nature of the legacy, or the circum- 
ſtances of the legatee, but from the nature of the eſtate, and that 
therefore this is different from all the caſes. | 

Whethera But I doubt if I ſhould give into this reaſoning, I ſhould overturn 
3 the caſes of portions, or of other ſums bequeathed ; tor of late years 
portion, or as It has been held, that where a ſum of money 1s given by way of 
« legacy, it portion, or as a general legacy, charged upon land, if the party dies 
had wad be before the time, it cannot be raiſed. 
party dies be- In the preſent caſe here is no contingency, the time is ſingle, 
22 2 within 6 months after the death of tenant for life, when the rever- 
— ſion came into poſſeſſion, ſo that it never could be raiſed, becauſe the 
perſon died before the time for raiſing. 

As to the caſe of King v. Withers, Lord Talbot ſaid, that though 
the contingency, on which the ſums there given were payable, had 
not happened, vet that the time on which theſe ſums were directed 

to be paid, had happened, and therefore held them to be veſted. 
A truſt upon The caſe of Bright v. Norten, determined by Lord Talbot, is a 
lands for rai- very ſtrong authority in the preſent caſe ; that was a truſt upon lands, 
p + 5 * e for raiſing and paying a ſum ef money, within ſix years after the death 
money, with- of the teſtator, to the ſecond ſon, who died within the time, held to be 
2 * ap 7 intended for his maintenance only, and not tranſmiſſable to his executor, 
js Fr father, unleſi be had lived to the end of the fix years. 


to the ſecond Upon the whole, I muſt direct the bill to be diſmiſſed, but with- 


lon, who dy gut coſts, 
ing within 

the time, con- 

ſtrued to be 

for main- 

tenance only, 

and not tranl- 


miſſable. 


(B) Where 
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(5) Where legatees ſhall, oꝛ ſhall not have 


intereſt. 
4 | g Cafe 240. 
Michaelmas term 1737. 32 
| to his gran- 
Palmer v. Maſon. — her ob 


| marriage, and 

JOSEPH Palmer by will gave 500 J. to his grandaughter, 4 died be. 
to be paid at 21, or day of marriage, and if ſhe died before — <Mf 
either of the contingencies happened, then the teſtator deviſes the le- then it is de- 
gacy over to another. ee 
A bill brought for intereſt upon the legacy, and that the principal Bil brougbt 
may be ſecured to the plaintiff, who 1s an infant, till the contingen- for intereſt up. 


.cies happened, the caſe of Acherley v. Vernon, in 1 Wms. 783. was 2 — a 


cited for this purpoſe. f the principal. 
Lord Chancellor: JI am of opinion, as the legacy is given over, that As it is given 


1 | | hs over, nothin 
nothing veſted in the grandaughter the legatee, and that ſhe is not e in es 


intitled to intereſt, or to have the principal ſecured, grandaughter, 
There was another point in the cauſe between a ſpecifick deviſee aud therefore 


.of land under the will, and the heir at law of the teſtator, whether do iner an 


the former ſhall contribute equally with the latter, in the payment of to have the 
debts, where the perſonal eſtate is not ſufficient. principal ſe- 


Lord Chancellor : Where there is a ſpecifick deviſe of lands, the 1 FR 
ſpecifick .legatec ſhall never contribute upon an average with the heir viſee of land 


at law towards ſatisfaction of creditors, while the real aſſets of the ſhall not con- 


; a tribute 
heir are ſufficient. an —5 


with the heir 
at law, to- 


January the 28th 1737. — 
Green v. Belcher. 


ditors. 
N the intended marriage of Henry Payne, the Caſtle In at King- Caſe 24 1. 


fron was veſted in truſtees, and the truſt thereof declared to one 1 


Elizabeth Stidd for life, remainder to Anne Payne, mother of Henry nage, a pro- 
Payne for life, remainder to Henry Payne for life, remainder to his in- vio, that if a 


. a p x p . huſband and 
tended wife for life, remainder to his firſt and other ſons in tail: And e die, lea- 


in the deed of ſettlement, there is a proviſo to this effect, that if Henry. ving iſſue un- 


Payne and his wife ſhould die, leaving any ifſue unprovided for, that 2 _ _ 


then it ſhould be lawful for the truſtees to enter and receive the rents ugees might 
enter upon an 
eſtate, and take the rents thereof, till they had received 200 J. for the benefit of ſuch unprovided children, in 
ſuch manner and proportion, as the ſurvivor of the haſband and wife ſhould appoint : The wife ſarvived, and 
1 — 200 J. for a daughter, the plaintiff's wife, being an unprovided child : Bill brought to have the 
200 J. raiſed. | 
Sir Joſeph Jekyll decreed the 200 J. and intereſt by way of maintenance, from the death of the mother; 
defendant appealed from that part which allows intereſt, and decree affirmed, 


6 N | and 


- $06 Legacies. 
and profits of this eſtate, until they had received the ſum of 200 /, 
and the premiſſes are afterwards declared to be chargeable, and to 

ſtand charged with the raiſing this ſum, for the benefit of ſuch. chil- 
dren fo unprovided for, in ſuch manner, and in ſuch pryportions, as 
the ſurvivor of the huſband or wife ſhould appoint : The wife ſur- 
vived the huſband, and according to the power under the proviſo, 
appointed the 2001. to be paid to her daughter the wife of the plain- 

tiff, the only child not provided for in the life of the father and 
mother. 

The bill was brought againſt the defendant, who purchaſed the 
premiſſes of the eldeſt fon of the marriage, in order to have the 
200 l. raiſed. 

2 Sir Joſeph The Maſter of the Rolls (a) decreed the principal ſum of 200 J. to 
90 be raiſed for the plaintiff, and likewiſe intereſt by way of main- 
tenance for the plaintiff's wife from the time of the death of the 
mother, which happened about a year before the filing of the bill. 
From that part of the decree relating to the allowance of intereſt, 
the defendant appealed to Lord Chancellor. 
Lord Chancellor : The defendant in this caſe being a purchaſer 
with notice of the charge upon the eſtate, is to be conſidered in the 
ſame light, as if the bill had been brought againſt the perſon under 
whom he claims. | | 
The queſtion in this caſe will be, Whether the 200 /. is to be con- 
ſidered as a ſum to be raiſed by receipt of the annual rents and pro- 
fits, or as a ſum in groſs by a determinate time. 
It is plain by the ſettlement, that this 200 J. was intended for the 
children's portions, and what is material too, for ſuch as were other- 
wiſe unprovided for, and therefore if no maintenance was allowable 
in the mean time, the eſtate not being above 50 J. per ann. the 
200 J. muſt neceſſarily be exhauſted greatly in bare ſubſiſtence of 
ſuch children, before the whole ſum could be raiſed. 
Wherever tee Such a conſtruction therefore ought not to be made, unleſs the 
words to be words are extremely plain, which is not the preſent caſe : That part 
OI of the proviſo, impowering the truſtees to enter and receive the rents, 
uſed in a deed, c. ſeems to mean the annual rents and profits, though in general, 
—_ where money is directed to be raiſed by rents and profits, unleſs there 
=X to make are other words to reſtrain the meaning, and to confine them to the 
it annual, the receipts of the rents and profits as they accrue, the court, in order 
_ ho to obtain the end which the party intended by raiſing the money, 
1 con- has by the liberal conſtruction of theſe words, taken them to amount 
ltrudtion, in to a direction to ſell, and as a deviſe of the rents and profits will 


5 oo at law paſs the lands, the raiſing by rents and profits, is the ſame 


which the as raiſing by ſale. | 

2 _ The ſubſequent. words, by which the premiſſes are declared to 
2 N be charged with this 200 J. if they ſtood alone, would certainly 
and have al- warrant a ſale or mortgage, and they ought certainly to have their 
lowed a ſale. proper force, and ought not to be controlled by the preceding words, 


ſuppoſing them to mean annual rents only, 


The 
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The words of the appointment of the 200 J. being in ſuch man- The appoint- 
ner, and in ſuch proportions, as the ſurvivor of the father and mo- 2 2 — 


. . 4 200 J. being 
ther ſhall direct, are very material, for theſe words not only include in ſuch man- 


a power of raiſing it by mortgage or fale, but a certain determinate non and pro- 
time for raiſing it, and as there is no time limited by the ſettlement te ſurvivor 


for payment of the money, the father or mother might no doubt of father and 


. mother ſhall 
have made the 200 J. payable at any time, as at the age of 21, or mar- think & the 


riage, and in ſuch caſe, intereſt by way of maintenance would cer- father or mo- 
tainly be allowable in the mean time; it being a conſtant rule in ter might 

f Gn . have made it 
equity, that wherever a legacy is given by a father to a child, as 


4 payabl 
proviſion for ſuch-child, though the legacy be payable at a future 1 


day, yet the child has an immediate right to the intereſt of the oboe 
money; if the legatee was a ſtranger to the teſtator, it would be other- * by F * 
wiſe. In the caſe of Toy v. Gilbert (a), there were no words de- ther to a child 


claring the premiſſes to be charged with, &c. as in the preſent, and 1 neg 


yet it was held even there, that the words rents and profits, would able at a fu- 
in general warrant a fale, though it did not in that particular caſe, tore day, yet 


I" > 2 the child h 
by reaſon of the ſubſequent words reſtraining the manner of raiſing a immediate 


the money, by leaſes for one, two or three lives, or for any number right to the in- 


of years determinable thereon, or for 21 years abſolutely at the old 2 * i 


5 


rent. wiſe, if lega- | 
The decree affirmed. tee be x ma | 
a ge e. 

(a) Prec in A 4 855 2 

Chan. 583. | 


(C) Of ſpecifick and pecuntary legactes, and . 
here of abating and rekunding. 


Palmer v. Maſon. 
Vide this caſe in the diviſion immediately preceding. 
May the 5th 1738. 
Lawſon v. & Hitch. 
7 OHN Lawſon by will dated the 2oth of July 1733, amongſt other Caſe 242. 


legacies, deviſed to the defendant 500 /. to remain and continue 
at intereſt on ſuch ſecurities, as he ſhould leave at the time of his 
death, or to be put out on government ſecurities at the election of 
his executors. 
It appeared in fact, that the teſtator had a mortgage for the prin- 
Cipal ſum of 500 J. on the eſtate of one Mr. Pope, and that he had 
no other ſum out at intereſt, and it was inſiſted by the defendant, 
that * had ſeveral times declared that he would leave him the ſaid 
500 J. 
There being a deficiency of aſſets to anſwer all the other legacies 
given by the will, the queſtion is, If this is a ſpecifick legacy ? for it 
| it 


Legacies. 
it js, it would not be liable to any proportionable abatement, with e 
other pecuniary legatees. | + 
It was inſiſted by the Attorney general, that this is a ſpecifick 
legacy, that it appearing the teſtator had in this mortgage ſufficient 
to anſwer the charge, and that too appearing to be the only ſecurity 
the teſtator had, it muſt 'be preſumed he intended this legacy ſhould 
be ſatisfied out of this mortgage; that wherever any ſecurity itſelf is 
deviſed, or any part of the money due on ſuch ſecurity, ſuch le- 
gacy is always to be taken as a ſpecifick one, and in ſupport of his 
argument, he cited the caſe of Philips v. Carey, at the Rolls the 14th 
of May 1728. There the teſtator deviſed a legacy of loco / 
5 2. /3,+. 164: papyable at the age of 21, or marriage, 70 be retained 1n the hands of 
5c 415. £55 ©. Atwell (who had money of the teſtator's in his hands, as his ban- 
= 2 728 ker); the Maſter of the Rolls held this legacy ſhould not carry in- 
2 „ © tereſt, only from the time limited for payment, which is the caſe 
always of general pecuniary legacies, but that by this manner of 
« deviſing this 1000/7, it was ſevered from the reſt of teſtator's 
<« eſtate, and ſpecifically appropriated for the benefit of this legatee 
- - * and that it ſhould carry intereſt immediately. 
A deviſeofa _Lord Chancellor: It is pretty difficult to make pecuniary. legacies 
—_ N 2 ſpecifick ones; but ſome ſuch there are, as in the caſe of a ſum 
isa ſpecifick le- Of money in ſuch a bag, the deviſe of a bond, or other ſecu- 
— _ rity, or a deviſe of money out of ſuch ſecurity, and in ſuch caſe 
pecuniary le- there can be no abatement. e | 
_Yatees. But this ſeems to me by no means a ſpecifick legacy, here is no 
particular charge of the legacy on this mortgage, and die election gi- 
ven to the executor plainly ſhews, the teſtator did not intend to make 
the mortgage the particular fund, out of which the legacy ſhould 
iſſue, but only gave the legatee a power of taking part of the mort- 
gage money, if it ſhould happen to be a ſubſiſting mortgage at the 
time_of his death, or if otherwiſe, that part of the teſtator's money, 
to the amount of 500 J. ſhould be laid out in the purchaſe of ſome 
government ſecurity or other, to that value. 
That the caſe at the Rolls was very different, for that was plainly 
a deviſe only of part of a debt due from Atwell to the teſtator, nor 
did this point come in judgment, or was it at all neceſſary to be deter- 
mined there, the queſtion only was, from what time the legacy ſhould 
carry intereſt, and though it was held to carry intereſt immediately, 
yet it will not follow from thence it was a ſpecifick one, but liable 
to an abatement with the other legacies, if any deficiency had made 
that neceſſary. | 


\ 


Where a2: N. B. It was ſaid by the Attorney general in this caſe, that where 
po „ particular debt was deviſed, or part thereof, and the ſame was 
afterwards re- recovered by the teſtator in his life-time, in an adverſary way, that 
—_— will amount to an ademption of the legacy, otherwiſe, if voluntarily 
adverſary Paid off by the debtor to the teſtator : It was admitted by the Chan- 
wy, tw an cellor in this caſe, that diſtinction had prevailed, and that it was the 
nie practice of the court. 


6 Ie, 29.5 . 
4 His 
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His Lordſhip declared, that the 500 J. given to the defendant, is 
to be conſidered as a pecuniary legacy, and liable to abate in propor- 
tion with the other legatees. 


> 


(D) Ademption of a legacy. 
October the 28th 1738. 


Purſe v. Snaplin, et e contra. 


Vide title Deviſes, under the divifion, Of void Deviſes, by uncertainty 
| in the Deſcription of the Perſon to take, 


July the 27th 1739. 
Graves v. Boyle, ee e, be. 402-2: 5157 


IR Samuel Garth having, upon his daughter's marriage, entred Caſe 243. 
O into a bond to leave at his death 5000 J. amongſt her younger Sir S. G. ba. 
children, by will creates a term in truſtees for 21 years, in truſt to ving upon his 


apply the rents and profits for a maintenance for the children of his >, 


daughter, till they came of age; by the ſame will he gives his per- yen a bond to 
ſonal eſtate in truſt, to pay the produce of it to his wife during her _ 2 J. 
life, and after her death to pay 1 500 J. to A. one of the daughters ng be 


among her 


of his daughter, and to pay 3500 J. to and among the other younger chil- 


younger children of his daughter, in ſuch manner as his daughter _ by will 
eates a term 


ſhould appoint, and if ſhe made no appointment, then equally be- for years, in 
tween them at their ages of 21, or marriage, and declares his will to truſt to apply 


be, that the legacies ſo given to his daughter's children, ſhall wed uma 


be in full ſatisfaction of the bond. maintenance 


of his daugh- 

ter's children till 21, and alſo gives his perſonal eſtate in truſt, to pay the produce of it to his wife for life, 
and after her death to pay 1500 J. to A. one of the daughters of his daughter, and 3500/7. among the other 
younger children of his daughter, as ſhe ſhall appoint, and if no appointment, equally between them at 21 
or marriage, and declares the legacies ſhall be in full ſatisfaction of the bond. _ 

She muſt elect to claim under the will, or under the bond; if ſhe claims under the latter, can take no 
benefit under the former. b 

Where a particular thing is by a will given in diſcharge of a demand, and the party inſiſts on it, le 
muſt not only waive that particular thing, but all benefit claimed under the whole will. 


The plaintiff brings her bill to have her ſhare out of the truſt of 
the term, and likewiſe her ſhare of the 5000 /. under the bond. 

Lord Chancellor at the hearing of the cauſe had declared, that the 
_ plaintiff might chooſe to claim either under the will, or under the 
bond, but if ſhe claimed under the bond, ſhe muſt take no benefit at 
all under the will ; but next day conceiving a doubt, on account of 
the deviſe being of a real eſtate, and the bond being a perſonal 


debt, gave orders to be attended with precedents, and this day 
| 6 0 delivered 
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delivered his opinion in ſupport of his former decree, and mentioned 
the caſe of Jenkins v. Fenkins, November 5, 1736, before Lord Talber, 
as a caſe in point, where a particular thing was given in diſcharge of 
a demand, the party inſiſting on his demand, it was decreed he ſhould 
waive not only that particular thing, but all benefit which he claimed 
under the whole will. The caſe of Shepherd v. Phillips at the Rolls, 
Dec. 15, 1738, was determined on a fimilar point. 

Lord Had. But at the ſame time the Chancellor took notice, that in the pre- 

_— ſent caſe the deviſe was expreſſed to be in ſatisfaction of the bond, 

extend the and when he gave orders to be attended with precedents, declared 

conſtruction of he would not extend the conſtruction of deviſes in ſati faction further 

—_— for than they had already gone. He decreed the children born after the 


ther than they death of the teſtator ſhould have their ſhare under the bond *. 
had already 7 


Zone. Decreed, the children born after the death of the teſtator ſhould have their ſhare under the bond. 
* Jide the caſe of Lingen v. Souray, Prec, in Chanc. 400. 


(E) Ok a lapſed legacy, by legatee's dying in 
the life-time of the teſtatoz, and here, in 
what caſes it ſhall be good, and veſt in an⸗ 
other perſon to whom it is limited over. 


July the 1ſt 1739. 
Van v. Clark. 


Caſe 244. KO Go ted 2 ALS A 1 
3 = AME Mary Craven, by her will, deviſed © To Godfrey Clark, 
G. C. bis heirs, * his heirs, executors and adminiſtrators all that her meſſu- 


2 * age or tenement in Great Lincoln's-inn Fields, with all her furni- 
All that ner cc 


meſſuage in ture, (pictures excepted) houſhold ſtuff, &c. and all ber real and 
GreatLinceln'; © perſonal eflate not otherwiſe diſpoſed of, as alſo all her mortgages, 


Lan Fields, with © ſtocks in the bank, or any other company, and the reſidue of her 
all her furni- 4 


ture, houſholdd Per ſonal eſtate, not otherwiſe diſpoſed of, to the ſaid Godfrey Clark, in 
tte, &c. and truſt for the purpoſes herein after mentioned, viz. to the intent that 


all her real t ore of the ſaid real aud perſonal eftates ſo deviſed, ber ſeveral legatees 


and perſonal 3 1 
eltate, not might be paid; wiz. to Thomas Lewis ſhe gave 2000 l. in truſt to 


otherwiſe diſ- and for the uſe and behoof of his daughter Mary Lewzs, and declared 
pRea ON, 10 


een char her intent to be, that the ſaid Thomas Lewis, his executors and ad- 


out of the aid Miniſtrators ſhould, until the ſaid Mary Levis ſhould attain the age 


real and ker of eighteen, or be married, which ſhould firſt happen, place out the 
{onal ettates, 


her ſeveral ls 29994. at intereſt upon good ſecurity, to be approved of by the teſta- 
gxcies might tor's filter Jane Beacher ; and alſo that the ſaid Thomas Levis ſhould 
te paid, 
And then gives to Thomas Lewis 29607 in truſt ſor the uſe of his daughter Mary; and he, till ſhe attain the 
ave of 13, or be married, to place out the ſame at intereſt, and pay it with the produce thereof to his daughter 
er her own uſe, on her aitaining the age of 18, or marriage, which ſhould firſt happen 

The 2900/7, directed to be paid to Thomas Linwis within one year and a half after her deceaſe, the infant 
ning before the time of payment to the truſtee, the legacy not raiſable for her repreſentative. 

T/-,mns Levis died in the life time of the teſtatrix, and Mary Lewis half a year after, unmarried, Bill 
broiglit by the repreſentative of Mory to have the 2000/. paid to him. 


from 
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from time to time put out at intereſt, the intereſt of the ſaid ſum, as 

the ſame ſhould from time to time ariſe to a fit ſum for that purpoſe, 

which two thouſand pounds, with the intereſt and produce thereof, 

the ſaid Dame Mary Craven directed Thomas Lewis, his executors or 
adminiſtrators, ſhould pay to the ſaid Mary Lewis, for her own uſe 

and benefit, upon her attaining her age of eighteen or marriage, if 

that ſhould firſt happen, and made Godfrey Clerk executor and reſi- 

duary legatee. She likewiſe directed the 20001. to be paid to Thomas 

Leis the truſtee, within one year and a half after her deceaſe. | 
Thomas Lewis died in the life-time of the teſtatrix, Mary Lew!s s 
died about half a year after the teſtatrix, unmarried. 

The bill was brought by the plaintiff, as repreſentative of Mary 

| Lewis, to have the 2000 J. paid to him. 

The defendant God/rey Clark, the executor and reſiduary legatee of 

Lady Craven, admitted perſonal aſſets ſufficient to pay the 2000/7. but 

ſubmitted to the court if the plaintiff was intitled, and his counſel 

inſiſted that the houſe in Linceln's-inn Fields was in the firſt place 

charged with this, and that it was not a charge merely on the perſo- 

nal eſtate, but on the mixed fund of real and perſonal ; and there- 

fore the legatee dying before the day of payment, it ought to ſink ac- 

cording to the cafe of Pauiet v. Pawlet, 2 Ventr. 366. and 1 Vern. 

204. and 324. and Smith v. Smith, 2 Vern. 92. Yates v. Phettiplace, 

2 Vern. 416. Carter v. Bletſce, 2 Vern. 616. and Proſe v. Aving- 

don, E. TJ. 1738 *. that here was no veſting clauſe, only a direction * Yide ante. 4%. 
to the executor to pay at a certain day; ſo that the time is annexed to 

the ſubſtance of the legacy, not merely to the day of payment. Dyer 

59. marginal. note. Swinbourne 32. 

For the repreſentative of Mary Lewis was cited the caſe of Wiſſon 

v. Spencer, January 1732, 3 Wms. 172. where the teſtator ordered all 

his juſt debts, funeral expences, and legacies, ſhould be diſcharged out of 

his perſonal eſtate, as far as that would go, and in d. fault of that, or- 

dered bis executors to raiſe 2000]. out of his real eflate within taveloe 

months after his deceaſe, which 10001. he gave to A. and charged all 

hrs real eflate therewith, A. died within the twelve months, and yet 

decreed to be raiſed. — 
That if the truſtee had received it in the prefent caſe, it muſt cer- Rendue di. 
tainly have gone to the repreſentative of Mary Levis, and that it muſt refed by AF 
be conſidered as intirely ſeparated from the eſtate, and never to come e 
back to the executor; and cited the caſe of Pinbury v. Elkin, 2 Vern. 6 perſons, at 
706. and Jones v. Weſtcomb, Prec. in Chanc. 716. where a deviſe was 1 — 
held to be good, though the time of payment was uncertain, and the fe, two dicd | 
contingency never happened, (in oppoſition to the rule of civil law before her; 
which had been cited e contra, that dies incerta conditionem facit) and 3, 0 5 _ 
alſo the caſe Corbet v. Palmer, February 1734, where the reſidue Was imerelt of the 
to be divided among fix at the death of the wife of the tefiator, two died = 2 
before the wifi, and held by Lord Talbot that the intereſt of the two who INS. 
died was a veſted intereſt, and tranſmiſſable to their repreſentatives, and and depended 


2 . N 77 05 not on ſurvi- 
did nit 11 nd on the legatee's ſurviving the wife ; and Halley 3 * 
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7.8. gives to March 1736, there J. S. made bis will as follows : © T give and be- 


R. 4 =_ in e oveath to R. Plumer 3o00l. to be paid within three years after my 
* 3 deceaſe, in truſt to put the ſame out to intereſt, and to pay the intereſt 


years after his and profits thereof to my niece Whalley for her ſeparate uſe ; and af- 


prong" ya ter her deceaſe 1 give 200/. thereof to her fon T. Whalley, and the 


her ſeparate Other 1004. to her ſon C. Whalley. The mother Mrs. Whalley and the 
uſe, and afterſon Thomas both died within the three years, and yet the Maſter of the 
her decezſe Rolls decreed that the whole money ſhould be paid. It was charged 


200. thereof g ö 
to her ſon T. on both funds, real eſtate as well as perſonal, but it was admitted 7h: 


and the other php perſonal eſtate WAS ſufficient. 


100/, to her 


ſon C. V. and T. both die within the three years. Sir Jo/eph Jekyll decreed the whole money ſhould be 
paid, though charged on both funds. 


Lerd Chancellor : The infant dying before the time of payment to 
the truſtee, I am of opinion makes this legacy not raiſable for the 
X oc benefit of the plaintiff her repreſentative. 
egacy ou 


perſonal eſtate If a legacy is given out of a perſonal eſtate payable at a certain 
payable, or time, or if given at a certain time, and intereſt in the mean time, it is 


given at a cer à veſted legacy; but the rule of this court as to legacies out of real 
. rain time, and 


intereſt in the Eſtates is otherwiſe, for if given at a certain time, or payable at a cer- 
mean time,is a tain time, yet if the legatee dies before the time is come, it ſinks into 
veſted one: the inheritance ; ſo when a legacy is given out of a mixed fund of real 


otherwiſe as to : 1 8 
legacies out of and perſonal eſtate at a certain time, or to be paid at a certain time, the 


real eſtate, for conſtruction is the ſame as if given out of a real eſtate only. There 
9 is but a light difference between the caſes of legacies given at a day 


time is come, Or Payable at a day, but the diſtinction is adhered to only to give a con- 


e —4 ſentaneous juriſdiction with the eccleſiaſtical courts; nor is there any 


ance. The Caſe, that I know of, to warrant a diſtinction between legacies given out 
ſameconſtruc- of a mixed fund of real and perſonal eſtate, and out of real eſtate only, 


tion where a 


legacy is given out of a mixed fund of real and perſonal eſtate at a certain time, or to be paid at a certain 
time. | 


5 Bo If the infant had ſurvived the year and half, (for the death of the 


the year and truſtee makes no diſtinction) it would have been extremely clear ſhe 


half, though would have been intitled to the legacy; or if ſhe had died after the 


truſtee dead ,- : - . a _ 
before, the ine afcreſard, and before eighteen or marriage, her repreſentatives 


would have Would have been intitled: But if this had been merely perſonal, as 


been intitled ſhe died within the year and half, her repreſentative could not have 
- ws 5 A been intitled, for the whole gift is in the direction of the payment, 


ſhe had died Which makes that the ſubſtance. 
efter the time 


aforeſaid, and before 18, or marriage, her repreſcntative would have been intitled. 


Whereale- In the preſent caſe it is not a legacy merely out of a perſonal eſtate, 
gacy charged 


on real tate but out of both funds, and the real charged in the firſt place by the 


is clearly in. teſtator's expreſs directions, v12. her eftate in Great Lincoln sinn Fields. 


_— 6 And this conſtruction is more agreeable to the intention of the teſta- 


court goes as trix, as the ſum was intended clearly as a portion for Mary Leis: 
far as it can to 


hinder the raiſing it out of land for the benefit of repreſentatives, 


And 
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And the court always goes as far as it poſſibly can to hinder the raiſing 
ortions out of land for the benefit of repreſentatives, and the end of 
this bill is plainly for this purpoſe. | 
His Lordſhip diſmiſſed the bill, but without coſts, 


Vide title Conditions and Limitations. 


Vide title Deviſes, under the divifion, Where a Deviſe ſhall or ſhall not 
be in Satisfaction of a Thing done. 


Legacy veſted, Vide title Heir and Anceſtor. 
Vide title Vijunction. 


8 LXVIII. 
Maintenance foz Childzen. 


Eaſter term 1737. 


Edward Jackſon, an infant, — =_ — Plaintiff. 
Anne Jackſon, and others, — — — Defendants, 


HE ſum of 3 500 J. had been conveyed to truſtees for the be- > 0 . 
nefit of Mary the plaintiff's mother, during her coverture, and ;, a falling of 


for a proviſion for children; and if no iſſue, then the huſband of Mary, flock without 


if his neceſſities required it, with the approbation of the truſtees, might = hes Ju 
ſell the 3500/7. is not liable to 


| make good the 
deficiency, but is anſwerable only as far as the value, eſpecially where it was ſpecifick ſtock. 


Ane Jackſon, the mother of Mary, and her uncle, were the truſtees 
under the marriage ſettlement, and the 3500/. was paid into their 
hands. Mary Jackſon is by the truſt allowed to make a will during 
the coverture, and to diſpoſe of this money as if ſhe was a feme ſole. 

Mary Jackſon lived but four years; before her death ſhe made a 
will, and deviſed the 3 500. in truſt for the benefit of her huſband 
as to the intereſt thereof, during his life ; and for the infant as to the 
principal; and if the infant dies, the whole for the huſband. 

Anne Fackſen the mother of Mary, paid the intereſt for the 3500/7. 
for a conſiderable time. 
nſiſted by her counſel, that as the ſtocks are fallen, ſhe is only 
anſwerable as far as the value of the ſtock, eſpecially as it was ſpeci- 
fick ſtock, and the fortune of her daughter lay in this ſpecifick ſtock, 
and therefore ought not to be conſidered as money, eſpecially as ſtocks 
are of ſuch a fluctuating nature, and liable to ſuch frequent — 

6 P 5 


Maintenance for Children. 


and that the money paid to the daughter was only the dividends of the 
ſtock. 

But it appeared in the cauſe, that the receipts from the daughter to 
the mother were for intereſt generally, and nothing was mentioned in 
them of ſtock. The ſettlement too recites the daughter to be poſ- 


ſeſſed of 3 500 J. principal money in her own right. 


Lord (Chancellor: This is a mere falling of ſtock without the truſ- 
tees neglect, and therefore comes under the laſt clauſe of the ſtatute 
of Geo. 1. made for the indemnity of guardians and truſtees, which 
provides, © That if there be a diminution of the principal, without 
the default of the truſtees, they ſhall not be liable.“ 

It has been ſaid, that after the ſtocks fell, the truſtees paid intereſt 
for 3500/. amounting to much more than the produce from the di- 
vidends, and therefore to a demonſtration it appears to be a truſt for 
money. 

But it is well known, that during the golden dream, people were 
ſo infatuated as to look upon imaginary wealth as equally valuable 
with ſo much money. 

It has been ſaid, that long after the falling of the ſtock, the defend- 
ant Anne Jackſon continued paying the ſame intereſt, 

But ſtill it does not anſwer either way, for it does not amount to 
the common rate of intereſt, and yet is more than the dividends of 
the fallen ſtock ; and to compel truſtees to make up a deficiency, not 
owing to their wilful default, is the harſheſt demand that can be made 


* in a Court of equity. 


Notwithſtanding antecedent to the marriage, it was agreed by the 
defendant to take the ſtock at ſeven hundred and fifty, and a transfer 
made accordingly; yet this court will never oblige a truſtee to 
acquieſce under ſo hard and unreaſonable a contract. 

Mary Jackſon in her will recites the deed of ſettlement, and her 

ower of deviſing. | 

The counſel for the plaintiff infaſt the deviſe to the huſband is 
illegally made, and not purſuant to the power, and have endeavoured 
to ſhew, from the whole tenor of the marriage articles, ſhe had no 
power of diſpoſing of any part of the money for the benefit of her 
LOT to the prejudice of the infant the plaintiff, and rely princi- 
pally upon the following proviſo: 

Provided nevertheleſs that no part of the principal money ſhall 
< be applied to the uſe of the ſaid Edward Jackſon without the con- 
« ſent of the truſtees under hand and feal, to the end that this ſum 
may be kept intire for the advantage of the infant.“ 

I am of opinion that Mrs. Mary Jackſon had no power to diſ- 
poſe of the principal, to the prejudice of the infant, but in one par- 
ticular circumitance ; therefore the diſpoſition ſhe has made is not 
purſuant to the power. 

His Lordſhip directed, that the defendant Anne Jackſon ſhould 


account for the whole intereſt of the 3 500/. ſtock from the death of 
Mary Tackſon, 
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Marriage. 
The father of the plaintiff appearing to be ſufficiently competent, 


his Lordſhip would give no direction with regard to her maintenance, 
for he faid, that whether an infant ſhould have an allowance of main- 
tenance during the life of the father, depends always upon the par- 
ticular circumſtances of the caſe. 


vice title Portions, under the diviſon, At what Time they ſhall be 
raiſed, &c. | 


Vide title Cuſtom of London. 
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Mlarriage. 
(A) Where it ts clandeſtine. 
December the 20th 1737. 


Hill v. Turner. 
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Where a fa - 
ther is ſuffici- 
ently compe- 
tent, the court 
will give no 
direction with 
regard to an 
infant's main 
tenance, A /- >=. 
Len Him © AF 3. 
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A had been brought againſt an executd? for — of a 
teſtator's eſtate, and alſo prayed that there might be a guardian 
aſſigned, and maintenance for an infant; the mother was appointed 
guardian, and 100. per ann. allowed for his maintenance. 

The infant being made drunk at an alehouſe near the Feet priſon, 
was drawn in to marry a woman in mean circumſtances and of bad 
character; and upon an application to this court, the wife was com- 
mitted to the Fleet. The infant's mother, as he had no eſtate ſuffi- 
cient to maintain a wife till of age, has put him out an apprentice to 
' a merchant in Holland, upon which the wife immediately inſtituted 
a ſuit in the eccleſiaſtical court, for alimony and for reſtitution of 
conjugal rights; a ſentence there that the huſband ſhould cohabit, and 
if not, that he ſhould pay alimony, and an order made likewiſe by 
that court, upon the guardian, to pay the ſum of ten pounds to the 
wife towards alimony, and afterwards a monition to the guardian to 
pay a further ſum as an increaſe of alimony, and a ſentence of excom- 
munication pronounced againſt her for not obeying the monition, and 
alſo againſt the infant the husband for not receiving his wife. 

Mary Stewart, the mother of the plaintiff, petitioned the court 
that a prohibition might be granted to ſtay the proceedings upon the 
decree, and excommunication againſt her in the ſpiritual court. 

Lord Chancellor :- J have no doubt at all as to the propriety of ap- 
plying to this court, but the misfortune is, the want of a ſufficient Jaw 
to reſtrain ſuch clandeſtine marriages, which are not only introductive 


. 


Caſe 246. 


cf 


Marriage. 


of great miſchieſs, but put courts of judicature under great difficulties, 
but notwithſtanding this defect in the law, it is incumbent on this 
court to prevent, as far as they can, perſons from profiting them- 
ſelves by ſuch infamous methods. | 
Notwithſtanding the wife may have been diſcharged from the or- 
der of commitment, yet till. ſhe has paid the coſts of the court for 
the contempt, ſhe is ſtill under the authority and juriſdiction of this 
court, though ſhe goes at large. 
The rence I cannot reverſe the ſentence which has been pronounced in the 
of the eccleſi- eccleſiaſtical court, that can be only done by appeal to the proper 
attical court judges, for it cannot be reverſed in a ſummary way, nor can I upon a 
cannot be re- ”, Por . ; 
verſed ina Petition grant a prohibition to the eccleſiaſtical court, for that can 
fummary way, only be upon ſhewing they have no juriſdiction, which mult be done 
— _ by motion, and a proper ſuggeſtion : Beſides, there is no colour to ſay 
judges; nor the eccleſiaſtical court want juriſdiction, for the authority they exer- 
can a prohubi- Ciſe in matrimonial caſes is the general law of the land, and extends 
3 to perſons not only of full age, but under, provided they are old 
granted opon enough to contract matrimony. _ 
a petition; by 
motion and a proper ſuggeſtion it may. 


An irjanttion But the queſtion will be, Whether this is not a particular caſe, and 
does not deny, ſo circumſtanced as to give me an authority to reſtrain the perſon, 
put game without meddling with the juriſdiction of the eccleſiaſtical court? For 
— 2 an injunction when awarded does not deny, but admits the juriſ- 
common law d iction of the court of common law; and the ground upon which it 
r. iſſues is, that they are making uſe of their juriſdiction contrary to 
oer is. that they equity and conſcience. The fame with regard to the eccleſiaſtical 
are making court in caſe of a legacy left in truſt, where the truſtee is ſuing for 
fas payment into his own hands, the court will reſtrain him, out of re- 
contrary to gard to the intereſt of ceſtuigue truſt; and will do it likewiſe in the caſe 
equity. 50 of a portion deviſed to a daughter upon marriage, where the huſband 


where a truſ-, ; : 
wha ſving in is ſuing for it before he has made an adequate ſettlement. 


the eccleſiaſti- 
cal court for payment of ceſuigue truſt's legacy into his own hands; or in the caſe of a portion, where the huſ- 
band is ſwing for it there, before a ſettlement made; this court will, upon the ſame grounds, reſtrain them 


from proceeding. 


It is upon this footing I ſhall proceed, for if I was not to reſtrain 
the wife, all the care the court has exerciſed with regard to the 
citate and perſon of the infant, would be vain and uſeleſs : It has 
been rightly ſaid that this court will not only take care of the infant's 
maintenance and education, but that he does not marry likewiſe to 
lis diſparagement, and though there is no particular order to reſtrain, 
yet the marriage 1s a contempt of the court, 

is power of This court hath the care and ordering of infants, and though by 
t 11> court over act of parliament the court of wards had a particular power over 


' 


i: tants refuit- 


ed back ro them and lunaticks, yct in every other reſpect, the law as to infants 
them again, Continued as before, and as the ſtatute of the 12 Car. 2. c. 24. has 


„pon the dillu- | 
aon of te court of wards and liverics, by the 12 Car, 2. 


I diſſolved 
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diſſolved the court of wards and liveries, the power of this court over 
infants is reſulted back to them again: The law of England is fa- 
vourable to infants, no decree ſhall be had againſt them here, but 
what they may ſhew cauſe for, when they come of age; this 
court will make ſtrangers accountable to infants, in caſe they take 
upon them to receive the profits of their eſtates ; this court can alſo 
aſcertain the quantum of an infant's maintenance, and to whom it 
ſhall be paid; and this is concluſive to all parties. 94 

The allegation of faculties is, a term in the eccleſiaſtical court, in Though this 
regard to the ability of an infant to allow alimony, and is according ©" cannot 
to the quality of the perſon, and the quantity of the maintenance; it probibit the 
is this makes them judges of the application of the maintenance, and eccleſiatical 
incroaches upon the juriſdiction of this court; and for whom have ey k te. 
they now interpoſed ? for the benefit of a wife, who has in a ſcandalous drain a per- 
manner inveigled an infant, and ſtoln him away from this court; but ſon = has 
though I cannot upon a. petition prohibit the eccleſiaſtical court, yet yard of this 
J will reſtrain the wife from proceeding either upon the excommu- court clan- * 
nication. pronounced againſt the infant, or upon the excommunica- —_— 
tion againſt the mother the guardian of the infant; for as there is a — 
certain ſum allotted for his maintenance, the guardian is to be con- nication, 
ſidered as very little more than the hand of this court; for if the mb g9nk 
guardian applies it to other purpoſes, it is a miſapplication, and ſhe his guardian. 
would be liable to the cenſure of the court. 

Suppoſe this woman had even married the infant in a fair way, Thweh = 
and with the conſent and approbation of friends, ſtill there ought to count Aro 
have been an application to this court for an increaſe of maintenance, ried with the 
and I have known ſuch inſtances, and it is highly improper to inſti- — _ 
tute a ſuit in the eccleſiaſtical court for that purpoſe, there 6K, 
His Lordſhip ordered, that Mary Hill who ſeduced the plaintiff be an applica- 
the infant by ill practices to marry 2 while he was under the care 10 sec 
of this court, in contempt thereof, be reſtrained from proceeding maintenance. 
in 'the Spiritual court againſt the petitioner the guardian of the 
infant, for payment of alimony, and that ſhe be alſo reſtrained 
from proceeding there againſt the infant himſelf, for reſtitution of 
conjugal rights and alimony. | 

And on motion or other application to be made to the Spiritual 
court on the behalf of the infant, or his guardian, or either of them, 
to abſolve them or either of them, from the ſentences of excommu- 
nication awarded againſt them or either of them ; Hrs Lordſhip or- 
dered, that Mary Hill do conſent thereto in the Spiritual court, to 
the end that ſuch: ſentence or ſentences may be effectually removed 


out of the way. 


Vide title Conditions and Limitations, under the diviſion, In what Caſes 
the Breach of. a Condition will be reheved againſt. 


Vide title Agreements, Articles, and Covenants. 
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(A) What remedy they have againſt each 
other. 


November the 26th 1739. 
Argles v. Heaſeman, 


Caſe 247. D indenture of apprenticeſhip of the 28th of Auguſt 1732, the 
The plaintiff's plaintiff's ſon put himſelf apprentice to the defendant a Mercer 
bein et for ſeven years, and he, in conſideration of twenty pounds, cove- 
e cfendane nanted to inſtruct the plaintiff's, ſon in his trade, and the plaintiff 
for ſeven agreed to pay the defendant 20 J. more, if his fon lived to the 24th 
— of June 1734, and gave the defendant a bond for it, on ſuch contin- 
on bei gency. After the 24th of June 1734, the plaintiffs ſon quitted the 
— — a — defendant upon being miſuſed and evil treated, in being compelled by 
— ing 1 the defendant to take care of his horſes, and to do other ſervile offices, 
Jaw ona and upon the defendant's proceeding at law againſt the plaintiff upon 
bony gon 7 the bond, he brings a bill for an injunction, and for the delivery of 
rings a the bond 
he brings a ond. 
bill for an in- | 9 
junction, and for the delivery of the bond. : 3 2 A4 
A court of equity has no juriſdiction in matters of this nature, but belongs to juſtices of peace, and there- 
fore the plaintiff ordered to pay coſts at law, and in this court. | 


Lord Chancellur: A very unneceſſary ſuit in this court, and if I 

ſhould take upon me to determine it here, it would be a vaſt expence 

to the maſters and apprentices, and would be aſſuming a juriſdiction 

* 5 Eliz- caP- which does not at all belong to me, but by the ſtatute of Eliz. * is 

4. ſec. 35. 23 + s 

| left intirely to juſtices of the peace, as a matter moſt proper for their 

determination. | 

Miſuſer of an The only pretence for bringing it into equity, is the mſuſer, and 

Abra, why Cannot this be as well determined at law, for if an action is 

tion for co- brought by a maſter againſt the father of an apprentice, for a breach 

ming , for it Of covenant in the ſon's quitting his ſervice, and it ſhould appear there 

an adion is bas been a miſuſer of the apprentice, I ſhould certainly direct a jury, 

brought by a that this is no breach, for an apprentice may leave his maſter upon 
may miſuſe Foe np 

an apprentice, The only queſtion is, Whether the -miſuſer is a diſcharge of the 

for a breach apprentice, which is a mere matter of law, nor is there the leaſt 


f tin k , j 
quitting his pretence for coming into this court. 
{ervice, if 
miſuſer ap- | 

ears, this is 2 | But 

o breach. ; 
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But with the conſent of the defendant, his Lord/hip decreed, that 
the injunction already granted, be made perpetual, and that the bond 
be delivered up to the plaintiff to be cancelled, and at the ſame time 
he ordered the plaintiff to pay the defendant his coſts at law, on 
the action upon the bond, and alſo his coſts in this court. 


* 


C A P. LXXI. 
Meſne Pyofits. 


Vide title Occupant, 
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CG. A P. LXXIL 
Money. 


February the 12th 1738. 
Anon.“ 


HERE money by an order of this court is paid into the Cafe 448; 
"VV © accountant generals hands, to be placed in the bank, till it 
can be laid out according to the directions of a decree, if you move 

for an application of this money, you muſt not only have a certificate 

that the money was paid into the bank, but that it is actually in the 

bank at the time of the motion made. 

2 Ta ll, . . 


— — ——— 


— 


C A P. LXXIIL 
Moztgage. 


(A) Of cancelled ones. 

(B) UUhat win oz will not paſs by it. 3 

(C) Where a perſon who wants to redeem, muſt do equity to 
the moztgagee befoze he will be admitted. 


(A) Of 


Cao Mortace. 


) Ok cancelled ones. 
Movember the 25h. 1538. 1 


— Harriſon v. Owen. 


Caſe 249. HIS cauſe went off to an iſſue, to try whether certain mort. 
= 4 gages were fairly cancelled by the mortgagee, or whether 


celled in the they were fraudulently and by ſtealth, carried away by the mort. 
poſſefion gagor, and the ſeals cut off by him. 

of mortgagee, Lord Chancellor ſaid in this cauſe, that if a mortgagee cancels a 
a releaſe as mortgage, and it is found ſo in his poſſeſſion, it is as much a releaſe 
cancelling a ag cancelling a bond, but it does not convey or reveſt the eſtate in 


4.1 3the mortgagor, for that muſt be done by ſome deed. 

she morigas 

> hay ar feds Bea Plone PFoe— J'S K. 27. g 

172 — — Hf; . fg. Ar (B Gn 1433. JS. 


(B) What win, oz will not paſs by it. 
Auguſt the 15th 1750. 


Ex parte Quincy. 
Vide title Fixtures, under the divifion, What ſhall be deemed ſuch. 


(o) duhere a perſon who wants to redeem, 
. muſt do equity to the moztgagee befoze he 
will be admitted. 


Movember the gth 1739. 
Sir Hugh Smithſon v. Thompſon. ; 
Caſe 250. | 4 . 


a HE defendant has a prior judgment, and a mortgage likewiſe 
r upon the eſtate of B. A ſubſequent judgment creditor, but 
by judgment, prior in time to the mortgage, brings his bill in this court, and prays 
yr jew * a ſale of the mortgagor's eſtate, - who is likewiſe willing = de- 
* wbere firous to {ell | 
though there YIrOus to . 
is another | | % 
dagen pricr to the morgage, yet if the mortgagee had no notice of it, the court will not direct a ſale of the 
eſtate, in favour of the creditor upon the ſecond judgment, unleſs he will pay off principal and intereſt both of 
the fuſt judgment and mortgage. "11 


3 Lord 


Mortgage. 


Lord Chancellor: In Churchill and Grove, 1 Cha. Ca. 3 5, 36. which 
has been cited by the plaintiffs counſel, the defendant's purchaſe was 
ſubſequent to plaintifPs ſecurity ; but here the defendant is not a ſub- 
ſequent incumbrancer buying in a prior, but is the firſt of the incum- 
brancers who has advanced more money upon a ſecond incumbrance. 
Where the firſt incumbrancer by judgment has likewiſe a mort- 
gage upon the eſtate, notwithſtanding there is another judgment, 
rior in time to the mortgage, yet if the mortgagee had no notice of 
ſuch judgment, the creditor upon the ſecond judgment ſhall not 
come into a court of equity, and pray a fale of the eſtate ſo mort- 
gaged, without paying off the principal and intereſt, both of the 
firſt judgment and the mortgage, for it would be very hard, if the 
defendant ſhould be in a worſe condition, with a prior incumbrance 
in his favour, than a mortgagee without notice of a prior judg- 
ment would be in this court. 
Therefore I will not decree a ſale of the mortgagor's eſtate, unleſs 
the plaintiff will ſubmit to theſe terms, and if he does not like 
them, he may take his remedy at law, by extending the eſtate. 


Vide title Tenant by the Curteſy. 
Vide title Heir and Anceſtor. 


C A P. LXXIV. 


3. A « 


44. 
Ne exeat Vegno . , 7-45" 


ge » 


50). J. 
„ 
[GEL Aas e. , e., 376, Jan 


January the 12th 1738. Firſt Seal before Hilary term. 4 7 2 
* , 


Anon'. 2 * 2/ 


PON a motion for a ne exeat regno, Lord Chancellor ſaid, this Caſe 251. 
was originally confined to ſtate affairs, and the intent of it was A writ of »e 
to prevent any perſon from going beyond fea, to tranſact any thing . + 0 
to the prejudice of the King or his government, but now it is very gas hue 
properly uſed in civil caſes; but then faid hrs Lordſbip, to induce affairs, but 
the court to continue it to the hearing of a cauſe, it is neceſſary for non PN 
the plaintiff to ſhew that the debt ſhe demands againſt the defendant, rats. 
1s Certain. J 
But in this caſe here is nothing more than a demand of a wife 
againſt her huſband, by virtue of a marriage agreement, in which the 
defendant obliged himſelf to ſecure 1700 J. out of his eſtate real 
and perſonal to the wife, as a proviſion in caſe ſhe ſurvived him; 
but, this is a contingency that may never happen, for the huſband 
* , 


6 R | may 


TIS — — —-— 


$22 Ne exeat Regno. 


may ſurvive her; and beſides, if it was not fo, this court would have 
buſineſs enough, if they interpoſed wherever a marriage ſettlement is 
ſuggeſted to be a hard bargain, and a ſurprize on the wife; perſons 
ſhould take the proper care before they marry, and therefore hit 
Lordſhip denied the motion. 


8 _ my * th. a I n 1 
1 2 * AM... * 8 n 


GA ©. FIERY: 
Next of Kin. 


Vide title Jointenants and Tenants in Common. 
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8 4 Þ Davi 


Notice. 


(A) Plea of a purchaſer without notice over- 
ruled, 


March the 19th 1736-7. 
Kelſall v. Bennett. 


Caſe252. HE bill ſet forth, that A. made his will, in which he de- 
4. deviſes the fl viſed the eſtate in queſtion to B. in tail, remainder to C. in 
eſtate in quel- fee, and is brought by the heir of the body of H. againſt the defen- 


tion to B. in * 
teil, remain. dants, for deeds and writings, and to have poſſeſſion of the eſtate. 
der to C. in ſee, 


the bill brought by the heir of the body of B. for deeds and writings, and poſſeſſion. 
1 — pleads he is a purchaſer for a valuable conſideration, from C. and had no notice of plain- 
tilt s title. X 


Where defendant claims under a conveyance, in which there is an eſtate tail prior to the eſtate under 
which he purchaſed, it is incumbent on him to ſee if that eſtate is ſpent, and therefore over-ruled the plea. 


The defendant pleads, that he is a purchaſer for a valuable conſi- 
deration from C. that the plaintiff's father lived in Virgina at the 
time of the purchaſe ; that C, was in poſſeſſion of this eſtate, and 
that he had no notice of the plaintiff's title; for that C. at the time 
of the purchaſe, made affidavit that B. was dead abroad without 
iſſue, and therefore inſiſts he is a purchaſer without notice, who may 
protect himſelf by plea, x: 

I W Mr, 


Notice. 


Mr. Attorney general for the plaintiff. Both parties claim under 
cne will, and it appears by the plea, that the defendant knew the 
plaintiff's father was alive, or that the plaintiff himſelf, if there was 
ſuch a perſon, muſt of courſe be intitled, 

Beſides, it is a denial only of the knowledge of the plaintiff's being 
in eſſe, not of his title, which they were bound to take notice of at 
their peril. 

Lid Chancellor: If the defendant claims under a conveyance, 
where there was an eſtate tail prior to the eſtate, under which he 
purchaſed, it is incumbent on him to ſee if that eſtate is ſpent, The 
queſtion here is therefore, Whether a purchaſer can protect himſelf 
by plea, without denial of notice of the plaintiff's title. Denial of 
notice is what gives him power of protecting himſelf by plea. 

Plea over-ruled. 


Vide title Conditions and Limitations, under the divifion, Who are to 
take advantage of a Condition, or will be prejudiced by it. 


Vide title Fines and Recoveries. Willis v. Shorral. 


" 


C A P. LXXVII. 
Dath. 


Vide title Evidence, Witneſſes, and Proof, under the diviſion, Of ex- 
amining Witneſſes de bene eſſe, and eſtabliſhing their Teſtimony in 
perpetuam rei memoriam. 


Vide title Alien. 
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C AP. LXXVIII. 
Octupant. 


Hilary term 1737. 


Morton v. Frecler. 


0 . ee HEL, . aew.1 
Cale 253. PICHARD Norton was ſeiſed of the manor of 'heworth in the 


A being ſeiſed © county of Suffolk, in fee ſimple, and of a church leaſe in the ma- 
CLE nor of Alford, in Hampſhire, and a farm called Lanham farm, lying 
and his heirs in the ſaid manor, to him and his heirs during three lives, granted 
during 3 lives, by the biſhop of Wincheſter. | ek es 

oy jerriement © Richard being ſo ſeiſed, and having iflue one ſon Daniel, inter- 
riage, limited married with a daughter of Lord Say and Seale in 1657, and by in- 
eto the uſe ot denture dated the firſt of March in that year ſettled all the premiſſes, 
life, and to to the uſe of himſelf for life, then as to the manor of Ixworth and 
the firſt and Lanham farm, to the uſe of his firſt and every other ſon in tail male, 
muy 4 _ remainder to his own right heirs: And as to the manor of Alford, to 
male; a per- the uſe of ſuch child or children of the ſaid marriage, and for ſuch 
lon may take eſtates as he ſhould by deed or will appoint, and for want of ſuch 


{ * * . 
— 1p appointment, to the firſt and every other ſon in tail male, remainder 


fee, determi- to his own right heirs. 


3 There were ſeveral children of this marriage, and Richard was the 

4 #4 nt as Eldeſt, and upon his marriage with Elizabeth Butler, an inden- 

a ſpecial oc- ture was made by Richard the father, dated the 3d and 4th of O#. 

— 1673, which recited, that by the marriage articles, previous to the 
marriage, the ſon had agreed to ſettle this eſtate, and thereupon 
Richard the father ſettled the premiſſes in truſt for himſelf for life, 
remainder to Richard the ſon for life, and if he ſhould die without 
iſſue male of his body, then in truſt for raiſing portions for daugh- 
ters, remainder in truſt for ſuch uſes as Richard the younger ſhould 
by his will or deed direct, and in default thereof, in truſt for ſuch 
uſcs as Richard the elder ſhould appoint, and for want of ſuch ap- 
pointment, in truſt for the heirs, executors and adminiſtrators of 
Richard Norten the elder ; this deed was executed likewiſe by Richard 
Norton the ſon. 

Some time after Richard the father died; in 1708 Richard the 
ſon likewiſe died without iſſue, and neither of them made any ap- 
pointment. 

Upon the death of Richard the ſon, the heir at law of Richard 
the father by the firſt venter, whoſe name was Richard likewiſe, 
entred into thoſe lands. 

The plaintiff was grandſon of old Richard by his ſecond marriage, 
and under the deed of 1657, had nothing further been done, would 


have 


Occupant. 


Have been intitled to the premiſſes: In 1721 he applied to the heir 
at law of old Richard, that the church leaſe might be renewed for 
the benefit of him and his ſon, upon his paying the fine, which was 
accordingly granted; and in 1722 Richard the heir at law deli- 
vered a deed to the plaintiff, declaring the truſt of this leaſe to be 
for himſelf for life, remainder to the plaintiff for life, remainder to 
his eldeft fon. 

In 1732 Richard the heir at law died, and on his death the 
plaintiff entred on the premiſſes, and now brings his bill againſt the 


adminiſtrator, with the will annexed of Richard the heir at law, in. 


order to have an account of the rents and profits ; the defendants by 
their anſwer inſiſted on the ſtatute of limitations, but that bar being 
now removed by a particular act of parliament of the laft ſeſſion, 
the queſtion upon the whole was, Whether the plaintiff was inti- 
tled to any relief? | 

Lord Chancellor : I am of opinion the plaintiff was, by virtue of 
'the remainder, limited. to the firſt and other ſons in the deed of 
1657, intitled to the manor of Alford, and Lanham farm, if nothing 
had been done ſubſequent to that, to bar his right. 

In the caſe of Waſteneys and Chapple in the houſe of Lords in 
1712, it was determined, that in reſpe& to eſtates thus granted in 
fee determinable on lives, a perſon may take by way of remainder, 
as a ſpecial occupant, but that as ſuch an eſtate tail is not within the 


ſtatute de donis, nor barrable properly by a recovery as an eſtate tail, 


any limitations depending thereupon are intirely in the power of the 
firſt taker in tail, and may be deſtroyed by any conveyance, or even 


articles in equity, and was ſo determined in the caſe of the Duke of 


Grafton v. Lord Euſton in 1722, in which IT was council myſelt. 
The deed in 1673 amounted to a good diſpoſition, by RE 


younger, of all the intereſt- claimable by him, or any other in re- 
mainder after him, and clearly ſo with regard to Lanham farm, the 


tenant for life, and the remainder man in tail ef an intereſt veſted, 


having joined in the conveyance, and limited the eſtate to other uſes: 
And as to the manor of Alford, though no remainder was veſted in 
Richard, yet the father and ſon both joining, amounted to a good 
diſpoſition of it: I am likewiſe of opinion, that the deed of 1673 
would, in a court of equity, operate as an execution of the power 
which old Richard had, of limiting the uſes to his children by the 
deed of 1657, and fo the uſes of the deed of 1657 were deſtroyed 
that way likewiſe ; and with regard to the tranſaction in 1721, there 
is 3 evidence of any concealment, or ſuppreſſion of the plaintiff's 
title, 


525 


The plaintiff's bill for an account of rents and profits is improper, e in 


and premature, the again 
Richard the defendant's anceſtor, and in this reſpect the proceedings in 


equity are the ſame as at law, where treſpaſs will not lie for eſe | 


Profits, till the poſſeſſion is recovered by ejectment: That even ſup- 


ſſeſſion never having been recovered againſt quiry is the 
ſome as at 


law, as treſ - 
aſs will not 
lie for ene 
profits till poſ- 


ſeſſion is recovered, ſo. neither can a bill be brought for an account thereof till then. 


6.8 poſing 
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poſing the court ſhould now have been of opinion that Richard, 
the heir at law of old Richard, had no right, and ought to be con- 
ſidered only as a tryſtee for the plaintiff ; yet as he was in poſſeſſion, 
claiming the eſtate as his own right, and inſiſting on his own title, 
this court cannot decree an account of rents and profits, without hav. 
ing any regard to the recovery of the poſſeſſion. The bill diſmiſſed. 

N. B. Lord Chancellor ſaid in this caſe, no executor was compella- 
ble, either in law or equity, to take advantage of the ſtatute of li- 
mitations againſt a demand otherwiſe well founded, 


6 


— 


G A P. LKXIX. 
Bffice. 


December the 22d 1749. 


Ex parte Butler and Purnell. 


Vide title Bankrupt, under the diviſion, Rule as to the Sale of Offices 
under a Commiſſion of Bankrupcy. 


G 
Papiſt. 


March the 18th 1736-7. 
Smith v. Read. 


Caſe 254. 
A bill brought HE bill was brought for the rents and profits of the eſtate, and 
axe | to diſcover whether A. under whoſe will the defendant claims 


under whoſe WAS 2 Papiſt, at the time of a purchaſe made by A. of the eſtate from 


will the de- the plaintiff's anceſtor. 
fendant 


claims, was a papiſt at the time of a purchaſe made by 4. of the eſtate from the plaintiff's anceftor, Defend- 


ant pleads, as to the diſcovery, the ſtatute of the 11th and 12th of #//, 3. by which if 4. was a papiſt, the 
was diſabled to take. 


Under the rule, a man is not obliged to accuſe himſelf, is implied, that he is not to diſcover a diſability in 
himſelf; and as 4. would not have been obliged to diſcover, the defendant, who claims under the ſame title, 
is inticled co the ſame privileges, and takes the eſtate under the ſame circumſtances. The plea allowed, 


The defendant pleads a title under A. and as to the diſcovery, pleads 
the ſtatute of the 11th and 12th of William 3. againſt papiſts, by 
which ſtatute, if A. was a papiſt, ſhe was diſabled to take. 

3 | Therefore, 


Papi. 

Therefore, as the defendant's counſel inſiſted, this bill ſeeks to diſ- 
cover what, if true, would be a forfeiture and a penalty, which 
no one is bound in equity to diſcover; and as A. was a purchaſer, 
the defendant, as ſtanding in his place, is equally ſo. The law 
obliges no man to accuſe himſelf, and for this purpoſe they cited 2 
Cha. Ca. 8. Molings and Molings, and the South Sea Company and 
Dolliff, where a diſability was held equivalent to a penalty, or a for- 
feiture. | 

Mr. Attorney general for the plaintiff ſaid, Here the eſtate, if ſhe 
was a papiſt, never was veſted, or could deſcend; and therefore it is 
not to be compared to forfeitures. 

The caſe of Molings and Molings is not a determination according 
to equity, for they claim under one, whom it does not appear but that 
they had notice could not take. 

Mr. Fazakerley on the ſame fide, 

This prevents the eſtate coming to them, but does not deveſt it 
as 2 forfeiture, and the bill is no more than to diſcover a title. 

The eſtate never moved from the grantee. 

Lord Chancellor: I think the defendant is not bound to diſcover, for 
there is no rule more eſtabliſhed in equity, than that a perſon ſhall 
not be obliged to diſcover what will ſubject him to a penalty, or any 
thing in the nature of a penalty. | 

Under the rule, a man is not obliged to accuſe himſelf, is im- 
plied, that he is not to diſcover a diſablity in himſelf; and there is 
no difference between a forfeiture ot a thing veſted, and a difability 
to take, inflicted as a penalty; and the 11th and 12th of Villiam 3. 
is a penal ſtatute. 

If this bill had been brought againſt the perſon himſelf, and there 
was no other penalty than this, I think he would not have been 
obliged to diſcover, 

Therefore they who claim under the fame title are intitled to 
the ſame privileges, and take the eſtate under the fame circumſtances. 

As to its being a defective title only, it is true; but then it is a de- 
tet ariſing from a penalty. 

The laws of bankrupts are not all penal laws, and in the caſes of 
aliens baſtards, &c. there is a difference where the diſability ariſes from 
the rules of .law, and where it is impoſed as a penalty. 

If this plea was not allowed, it would affect numberleſs inherit- 
ances, and proteſtants more than papiſts. And where the legiſlature 
have intended diſcoveries of what is penal, they have put in clauſes 
for that purpoſe, as in the ſtatute of the 12th of Anne, Ch. 14. of the 
livings belonging to papiſts. | 

The plea allowed. 
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—_ Papiſt. 


July the 31ſt 1751. 


Thomas Harriſon, and Elizabeth his wife, W 


O Edmund Southcote, and William Moreland, Eſqrs. 
aſe 255. 


a diſcovery of 
the defendant 


whetherSouth- 
cote was not a 


perſon profeſ- Stiles, the only daughter and heir of Thomas Stiles. 
ſing the popiſh 
purchaſer thereof. 


to the diſcovery whether Southcote was a papilt, allowed. 


Southcete. 


Plaintiffs, 
Defendants, 


The bill ſeeks * caſe the plaintiff makes by his bill is, that Elizabeth his 


wife is the only daughter of George Stiles, who was the younger 
Moreland, brother of Thomas Stiles, late of Watton in Northamptonſhire, and firſt 
couſin and heir to Winifred Southcote deceaſed, formerly W7 


religion before he conveyed the freehold and copyhold eſtates to the defendant, in the bill mentioned, as a 
A plea of the ſtatute of the 11th and 12th of Vill. 3. for preventing the growth of popery, ſo far as it goes 


That Vinifred being ſeiſed of a freehold eſtate at Vatton, of the 
yearly value of 130/. and of a copyhold eſtate in Lincolnſhire, of the 
yearly value of 100 J. which deſcended to her upon the deceaſe of 
her father Thomas Stiles did in 1747 intermarry with the defendant 


That in the marriage ſettlement, dated the 28th of January 1747, 
the ſaid eſtates were limited to the uſe of the defendant Southcote and 
his wife for life, remainder to the iſſue of their two bodies, remaind 


to the ſurvivor in fee. 


| That on the 6th of April 1749 Winifred died without iſſue, upon 
| whoſe deceaſe Southcote inſiſted that he became ſeiſed in fee of thoſe 
| eſtates under the ſettlement ; but the plaintiffs charge, that Viniſred 
| was educated in the popiſh religion, and ſo continued to her death, 
and that the defendant Southcote now does, and always hath profeſſed 
the popiſh religion, ſo that by ſeveral acts of parliaments made for 
preventing the growth of POpery's and to diſable papiſts from taking 
any new acquiſitions, Winifred had not power to make ſuch convey- 
ance of theſe eſtates, and ſettle the ſame in ſuch manner; nor was 
her husband capable to take any land or eſtate by purchaſe, but all 
the lands of Winifred deſcended, at her death, to her next proteſtant 
heir at law; and that the plaintiff Elizabeth, being the heir at law to 
Winmfjred, and a proteſtant, the real eſtate of Minifred, upon her death, 
deſcended on her; and the plaintiff Thomas Harriſon, in right of his 
wife, is become intitled to the poſſeſſion of the ſame, and ought to 
have been let into poſſeſſion, but the defendant Southcote, being con- 
ſcious of his own diſability of taking theſe eſtates, went to the other 
defendant Moreland the next morning after his wife was buried, and 
told him the neceſſity he was under of conveying theſe eſtates before 
the plaintiff Elizabetb, as next proteſtant heir, could recover the ſame, 
or give notice of his claim thereto ; and then deſired the defendant 
Morelaud to permit theſe eſtates to be conveyed in truſt for him, and 


Papi ſt. 
to prevent the plaintiffs coming at the ſame, and without any valuable 
conſideration for ſuch conveyance. | 6 va 
That ſuch agreement being entred into by the defendants, Sautheute 
did accordingly convey the freehold and copyhold eſtates to Moreland, 
in fee by ſome deed, but were never duly regiſtred as the act of par- 
liament requires. 
That Sauthcote was in fo great a hurry to convey theſe eftates, that 
they were even conveyed before Moreland ever ſaw the eſtate, or had 
any eſtimate made of the ſame, and the conveyance was compleated 
before the plaintiffs had any account of Winifred's death, and therefore 
they could not have made any entry upon the eſtates, or have given 
any notice of their claim. | 
That from the death of Winifred to the execution of the convey- 
ance to Moreland was only nine days, during which time the de- 
fendant Southcote never entred upon, or was in the actual poſſeſſion of 
theſe eſtates, or appeared amongſt the tenants after the death of Vi- 
nifred to the time of the ſale, or ever received any money on account 
of the rents thereof, after her death till ſuch ſale. | | 
That the defendant Southcote could not be logked on as the reputed 
owner of theſe eſtates, never having been in poſſeſſion thereof; and as 
the ſame was conveyed to Moreland, under ſuch circumſtances, and 
in a fraudulent manner, and without a conſideration bond fide paid; 
and the plaintiff being intitled as aforeſaid, they filed their bill the 
28th of November 1749, and prayed that Moreland may be decreed to 
reconvey theſe eftates to the plaintiffs, and that he and the defendant 
Southcote may account for the rents and profits. 8 
As to ſo much of the plaintiff's bill as ſeeks to compel the de- 
fendant Moreland to ſet „or diſcover whether Winifred Southcote 
did, at any time during her life, profeſs the popiſh religion; or which 
ſeeks'to compel this defendant to ſet forth or diſcover, whether the. 
other defendant Edmund Soathcote, did at, or at any time before his 
conveyance and ſurrender to this defendant, of the freehold and copy- 
hold eſtates in the complainants bill, and herein after particularly 
mentioned, profeſs the popiſh religion, or which ſeeks to eompel this 
defendant to re-convey all or any part of ſuch freehold or copyhold 
eſtates to the complainants, or which ſeeks to compel this defendant to 
diſcover any of his title deeds, or writings relating to the ſaid eſtates, 
er any part thereof. This defendant doth plead in bar, and for plea 
faith, that by an act of parliament made in the 11th and 12th years of 
the reign of his late Majeſty King Villiam the third, intitled, An 
act for the further preventing the growth of popery, it was enacted, 
That if any perſon educated in the popith, religion, or profeſſing 
* the ſame, ſhould not, within ſix months after he ſhould attain the 
age of 18 years, take the oaths of allegiance and ſupremacy, and 
* alſo ſubſcribe the declaration expreſſed in an act of parliament made 
© in the 13th year of King Charles the ſecond, every ſuch perſon ſhould 
© in reſpe@ of him, or herſelf, and to, or in reſpect of any of his 
© or her heirs, or poſterity, be diſabled, and made incapable tg in- 
© herit or take by deſcent, i, or limitation in poſſeſſion, r 1 
6T "* Jon, 


O 


Papiſt. 


er fon, or remainder, any lands, tenements, or hereditaments, within 
the kingdom of England, &c. and that during the life of ſuch per- 
*. ſon, or until he or ſbe ſhould take the oaths, and make and repeat the 
* ſaid declaration, the next of his or her kindred, which ſhould be 4 
e Proteſtant, ſhould have and enjoy the ſaid lands, &c. without being 
* accountable for the profits by him, or ber, received during ſuch en. 
« joyment.” 

And this defendant for further plea faith, Edmund Southcote being, 
or claiming to be ſeiſed in fee, of and in the ſeveral freehold meſſuages, 
lands and hereditaments herein after mentioned, and to be alſo ſeiſed 
and well intitled to him and his heirs, according to the cuſtom af the 
manor of Watton in the county of Northampton, in divers copyhold 
meſſuages, and alſo being or claiming to be poſſeſſed of, and well 
intitled to, ſeveral leaſchold meſſuages for the remainder then to come 
and unexpired, of a term of years granted by the dean and chapter 
of Peterborough, and being in actual poſſeſſion of the ſaid freehold, 
copyhold, and leaſchold eſtates, he did, in the month of April 1749, 
apply to this defendant, and propoſe to ſell all the ſaid freehold, co- 
pyhold, and leaſehold eſtates, and all his right, title, and intereſt 
therein to this defendant, for the ſum of 4500/. which he then de- 
clared was, in his judgment, the real value of the ſaid eſtates ; but at 
the ſame time agreed, that if upon a further view and valuation 4 500/. 
ſhould appear to exceed the real and juſt value thereof, he would 
return ſuch over valuation money, or make an allowance to this de- 
fendant for the ſame ; and after taking ſome ſhort time to conſider, 
the defendant did agree to the propoſal, and that he would, upon 
executing the conveyances, pay to Southcote 1007. in part, and give 
him a bond for the payment of 4400/. reſidue thereof with intereſt, 
after the rate of 3/. 105. per cent. per ann. and Southcote in two or 
three days afterwards, being fully ſatisfied of this defendant's ability 
to pay 4400/. did agree to accept ſuch bond, and by indentures of 
leaſe and releaſe, dated the 14th and 15th days of April 1749, and 
duly inrolled in the court of Common Pleas, between Edmund South- 
cote of the one part, and this defendant of the other part, in conſi- 
deration of 4500. mentioned to be paid, or ſecured to be paid to 
him the ſaid Edmund Southcote by this defendant, he the ſaid Edmund 
Southcote did give, grant, bargain, ſell, releaſe, and convey unto this 
defendant, his heirs and aſſigns, all that capital or chief manſion-houſe 
with the appurtenances, ſituate, &c. at Watton aforeſaid, then in the 
tenure and occupation of the ſaid Edmund Southcote, and all other the 
lands, &c. therein mentioned, To hold the fame unto and to the uſe 
of this detendant, his heirs and aſſigns for ever, and for the conſider- 
ation aforeſaid, he the ſaid Edmund Sorithcote did aſſign to this de- 
fendant all and ſingular the lands and tenements of him the ſaid Ea- 
mund Southcote, in the county of Northampton, by leaſe of the dean 
and chapter of Peterborough, to hold the ſame to this defendant, his 
executors, adminiſtrators, and aſſigns, for the remainder of a term of 
years, which was then to come and unexpired ; and for the conſider- 
ation aforeſaid, he the ſaid Edmund Southcote did, by indenture of * 

| leaſe, 
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leaſe, covenant with this defendant, that he and his heirs would, with 
convenient ſpeed, well and ſufficiently ſurrender all his copyhold lands 
to this defendant and his heirs. 

And this defendant for further plea ſaith, that the ſaid Edmund 
Southcote did, on or about the firſt of May 1749, duly ſurrender out 
of court into the hands of the Lord of the Manor of Vatton, by the 
hands of the ſteward, all the copyhold eſtates ; and this defendant was 
afterwards duly admitted tenant 70 Hold the ſame, to this defendant, his 
heirs and aſſigns for ever. 

And this defendant, for further plea, faith, that at or before the 
time of the execution of the leaſe and releaſe, he the ſaid Edmund 
Scuthcote delivered to this defendant the title deeds, and writings, 
relating to the ſaid eſtates; and this defendant, at the time of the ex- 
ecution of the ſaid indentures, did really and actually pay and deliver 
to the ſaid Southcote, a bank note for 100/. in part of the conſideration 
money, and this defendant at the ſame time entred into ſuch bond as 
was before agreed upon. 

And this defendant, for further plea, ſaith, that in the beginning 
of the month of May 1749 he entered upon and took poſſeſſion of all 
the ſaid eſtates; and the ſaid Edmund Southcote and the tenants at- 
torned to this defendant, and he hath ever ſince been in the poſſeſſion 
of the ſaid eſtate, and intitled to receive ſo much of the rents and 
profits as became due ſince Lady Day 1749. | 

And the defendant afterwards took a view, and made inquiry into 
the value of the ſaid eſtates, and upon ſuch view and inquiry found 
that they had been greatly over-valued, and informed the ſaid Edmund 
Southcote thereof, and inſiſted that a very conſiderable abatement 
ſhould be made him in reſpect of ſuch over valuation out of the ſaid 
4500/. and Southcote being ſatisfied they were not worth more than 
3 500 l. did agree to abate or allow to the defendant 1000/7. out of the 
principal money ſecured by the ſaid bond, and accordingly by a deed 
poll, indorſed on the ſaid indenture of releaſe, dated the 25th of No- 
vember 1749, it was declared and agreed between the ſaid Edmund 
Southcote and this defendant, that 1000 /, ſhould be abated in reſpect 
of the deficiency in value of the faid eſtates, and that the ſaid Edmund 
Seuthcote ſhould, by an indorſement on the bond, give a diſcharge 
to this defendant for 1000/. part of the money thereby ſecured, and 
did agree that the ſaid bond ſhould remain a ſecurity for the 3400/. 
and intereſt, and no more. 

And this defendant, for further plea, ſaith, that the ſaid 3 500%. 
paid, and ſecured to be paid by this defendant to the ſaid Scuthcote, 
for the purchaſe of the ſaid ſeveral freehold, copyhold, and leaſehold 
eſtates, was a full and valuable conſideration for the purchaſe of all 
the ſaid eſtates; all which matters and things this defendant doth 
plead to ſo much and ſuch part of the complainant's bill as aforeſaid, 
and demands judgment, whether he ought to be compelled to make 
any further or other anſwer. 

By way of anſwer, the defendant Moreland inſiſted, that he had 
not any intimacy with, or any particular friendſhip a ear yoory 

3 autheote, 
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Papiſt. 
Soul hcote, be fore the time of making the contract, but that the pur. 
chaſe was fair and open, and made bond fide, and not colourable or 


merely to ſerve the defigns of Edmund Santbcote, nor did Edmund 


Southtote ever apply to him, to take or permit any conveyance whatſo- 
cver, of all or any part of the eſtates, in truſt for the ſaid Edmund South. 
cote, or upon any truſt or confidence whatſoever, without paying a full 
and valuable conſideration for the ſame; nor was the conveyance 
made in truſt for Edmund Southcote, or in or upon any other truſt or 
confidence; nor was any kind of agreement at any time made or en- 
tred into, by or between this defendant and the ſaid Edmund Southcote, 
concerning the faid eſtates, upon any ſuch truſt or confidence, or 
with any kind of ſecret or fraudulent defign whatſoever. 5 

And that Edmund Southcote, at the time of the ſale of theſe eſtates, 
and for a conſiderable time before, was in the occupation of all the 
eſtates at Matton in the county of Northampton, and defiring the de- 
fendant to permit him to continue in the occupation thereof as te- 
nant to this defendant, it was thereupon agreed between the ſaid 
Edmund Southcote and this defendant, that the ſaid Edmund Southcote 
ſhould hold and enjoy the ſame from Lady Day then laſt, for four years, 
(it being cuſtomary there to let lands from four years to four years) 
at the clear yearly rent of gol. and the ſaid Edmund Southcote hath 
ever ſince been in the occupation of all the eſtate at Matton under 
the agreement, but hath not paid the yearly rent of 904. to this de- 
tendant, to whom this defendant being indebted as aforeſaid, this 
defendant hath not required payment thereof. 

And that the reſt of the eſtates purchaſed by this defendant are 
freehold and lie in Lincolnſbire, and at the time of his purchaſe was of 
the yearly value of 86 J. 15s. and is now rented at that rent. And 
that Edmund Southcote was, at the time of the contract, and had, from 
the death of Winifred, been the reputed owner of the ſaid eſtates, 
which this defendant purchaſed as aforeſaid ; and that this defendant 
doth now, and at the time of making the purchaſe, and at all times 
hath profeſſed the proteſtant religion, and that he purchaſed the ſaid 


| eſtates merely and for his own benefit. 


And that the complainants had not, before the time when the de- 
fendant purchaſed. the ſaid eftates, recovered, nor hath ſince reco- 
vered the ſaid eſtate, nor had the complainants given any notice what- 
ſoever to this defendant, before the filing of the bill, of any claim or 
title thereto, for or by reaſon of any kind of diſability or incapacity, 
or otherwiſe howſoever ; neither had the complainants then, or at 
any time ſince, entred any claim to the ſaid eſtates in open court, at 
the general ſeſſions of the peace for the county, riding, or diviſion 
wherein any of the ſaid eſtates lie, though the complainants might 
have had immediate notice of the death of Winifred Soutbcote, the 
having been long ill. | 

And this defendant admits he did not ſee the ſaid eftates before his 
purchaſe thereof, but relied on the declaration and agreement of the 
other defendant. * 


Papi ſt. 
Mr. Solicitor general for the defendant More land. * 


The queſtion is, Whether Winifred the wife was, or the defen- 
dant Swuthcote himſelf, a papiſt or perſon profeſſing the popiſh reli- 
gion, and if this be a bar to the plaintiff's having a diſcovery, or 
the relief prayed. | 

The bill is not brought by a proteſtant next of kin, but by the 
plaintiff ſimply as heir at law of Winifred, and thereby intitled to 
take the lands by deſcent, and ſtates there is a bar in his way, for in 
conſideration of a marriage of Winifred with the defendant Southcote, 
both the freehold and copyhold lands were ſettled on Sorthcote for 
life, and the wife for life, and to the heirs of their two bodies, and 
to the ſurvivor in fee, but in order to remove this bar, and to ſet 
aſide the conveyance, charges at the time of the ſettlement ſhe was a 
papiſt, and he alſo one, and is ſo now, and being intitled to the fee 
on ſurvivorſhip, the ſettlement is void. 

That Sautheote conſcious of this, Tooked out for a proteſtant pur- 
chaſer, the defendant Moreland, but did not give any conſideration, 
or at leaſt a valuable conſideration, and that it was a fraudulent tranſ- 
action to defeat the plaintiffs, and therefore pray a reconveyance of 
the freehold and copyhold lands fo pretended to be ſold. 

The principal queſtion is, Whether Sourhcote ſelling fo ſoon after 
the death of Wimfred, can be ſaid to be ſuch a wi/ible owner, as 
within the meaning of the att of parliament of the 3 Geo. cap. 18. 
could convey to a proteftant upon a purchaſe. 

The defendant Moreland inſiſts that Southcote was in poſſeſſion of 
theſe eſtates a twelvemonth before W/:nrfred's death, and in poſſeſſion 
alſo from her death till he fold. | | | 

That the plaintiffs never put in any claim at'the court of ſeſſions 


in the county where the lands lie, within a twelvemonth after Mini- 
Fred's death. Iu 


The queſtion then, Whether he has put in a good plea to the 


diſcovery. 

The bill is brought by the plaintiff Elizabeth as an heir at law in 
general, to have a diſcovery of a diſability or incapacity in ſome * 
ſon under whom Moreland derives, on this ground only, that there 
is a flaw in bis title, ariſing from this incapacity. 

Whether the conveyance from Southcote to Moreland is a good 
conveyance, is a mere legal queſtion. 

It is clearly ſettled now, that no perſon is obliged to make a dif- 


covery, which will ſubje& himſelf to a diſability under theſe acts, 


as for inſtance, would make him liable to be proſecuted as a 
apiſt, 


I ſhall cite a caſe to ſhew the fame rule will hold in favour of a 


purchaſer under papiſts. Smith v. Read, before Lord Chancellor 
Hardwicke in 1736, (reported in Viner and Bacon's Abridgments.) It 
is laid den there, this act muſt be conſidered as a penal law, and 
there is no one inſtance ſaid the court, where a perſon has been ob- 
liged to diſcover, whether he purchaſed under a papiſt. 
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Papiſt. 
He cited alſo a caſe of Jones v. Meredith in Lord Chief Baron 
Comyns's Reports 661. 

This is a fact to be made out in evidence at law, and as the rule of 
law is, Nemo tenetur prodere ſcipſum, ſo upon the equity of that rule, 
no perſon here ſhall be obliged to diſcover what will ſubject him to 
a penalty, or any thing in the nature of a penalty. 

Lord Chancellor : You have not pleaded in bar to the diſcovery of 
this matter only, but to the diſcovery alſo of title deeds. 

Mr. Solicitor general: The bill does not go at all upon the title 
deeds, for it does not charge title deeds under former ſettlements, - 

Where there are intails. 
I am allowed to ſuppoſe every word in the plea to be true, be- 
cauſe the plaintiffs may reply. to a plea, as it is in nature of an an- 
ſwer and falſify ; then whether it is not a good bar to diſcovery and 
relief, depends on the conſtruction of the ſtatute of the 3 Ges. 
cap. 18, 

"The end of the ſtatute of the 11 & 12 Vill. 3. cap. 4. to prevent 
papiſts having landed property, does not reftrain them from ſel- 
ling, but invites them to change their property, and turn it into 
money; and to make this at more effectual, the 3 Geo. enacts, 
** That no fale for a full and valuable conſideration of any manors, 
Fe. or of any intereſt therein by any perſon being reputed owner, 
<<. or in the poſſeſſion or receipt of the rents or profits thereof, hereto- 
fore made, or hercafter to be made, to or for any proteſtant pur- 
** chaſer, and merely and only for the benefit of proteſtants, ſhall be - 
* avoided or impeached, for or by reaſon, or upon pretence of any 
of the diſabilities or incapacities in the ſaid acts incurred, or ſup- 
** poſed to be incurred by any of the perſons making or joining in 
<< ſuch ſale, or by any other perſon from, or-thro' whom the title 
to ſuch manors, &c. is, or ſhall be derived, unleſi before ſuch ſale, 
< the perſon intitled to take advantage of ſuch diſability or incapacity, 
full have recovered ſuch manors by reaſon of ſuch diſability or in- 
capacity, and have entred ſuch claim in open court, at the general 
„ ſeſhions , the peace for the county, &c. wherein ſuch manors tie or 
< ariſe, and bona fide, and with due diligence purſued his remedy in 
A4 proper court of juſtice for the recovery thereof.” 

Averred by the plea, that the plaintiffs had not before the time 
when the defendant purchaſed the ſaid eſtates recovered, nor hath 
lince recovered the ſame. 

Nor have they given notice of any claim before the filing of the 
bill. | halts: 

Nor have they entred any claim at the quarter ſeſſions. 

So that the ſaving clauſe is out of the caſe, and muſt reſt intirely 
upon his being or not being a truſt, that is, Whether a purchaſe merely 
for the benefit of a proteſtant purchaſer, or a truſt for Southcote. 

The legiſlature meant to encourage the papiſt to fell as faſt as he 
could, that before the proteſtant could put in his claim, he might 
get rid of his eſtate out of hand; therefore thoſe parts of the bill, 

ſuggeſting 


Papi. 
ſuggeſting a precipitate ſale, and that there was no regular ſurvey, 
are immaterial. 

I am at liberty under this act, for argument ſake, to admit More- 
land knew him to be a papiſt, for it-is no flaw in the title: The 
words of the a& indeed are for a full and valuable confideration, but 
if Moreland ſhould have bought for one year's purchaſe leſs than the 
eſtates in the neighbourhood ſell for, it would not upon account of 
theſe words make it void; in a caſe of Wildgooſe v. Moore, before 
your Lordſhip, this point was ſettled. 

The annual value 2631. as charged by the plaintiffs bill, and that 
the eſtate is part freehold, part copyhold, and part leaſehold. 

But it is inſiſted by the defendant Moreland, the annual value is 
but 176 J. and that 3500/. was paid for it, and has ſworn it was 
abſolutely a purchaſe for his own benefit, and no truſt. 

I allow Southcote fold on purpoſe to prevent a proteſtant claim, for 


the act itſelf encourages papiſts to ſell ; but if ſelling a popiſh eſtate 


a year and half under value, ſuppoſing it was ſo, was to defeat this 
purchaſe, it would be attended with this bad conſequence, that it 
would effeQtually diſcourage proteſtants from purchaſing. 

Mr. Hofetns of the ſame fide argued, that Smith v. Read was a weaker 
caſe than the preſent, for the defendant there was a deviſee under the 
will of one Mrs. Paine, who was charged to be a papiſt, and there- 
fore could not deviſe, and Mrs. Read was only a volunteer as claim- 
ing under a will. 

The plea covers the title deeds in general, but it is not a plea to 
the diſcovery of conveyances to the defendant Moreland himſelf ; he 
has ſworn too, in the very words of the act, that he paid, or ſecu- 
red to be paid, a ſum of money as for a full and valuable confideration, 
and the only reaſon why no ſum of money hath been paid fince, is 
the bringing of this bill. | 

Let a-papiſt come to an eſtate by purchaſe, or by deviſe, he never 
could diſpoſe of it to any other perſon, becauſe he could not make a 
title, and therefore this act of parliament of the 3 Geo. cap. 18. came in 


aid of the ſtatute of the 11 & 12 Vill. 3. and is a very uſeful one for 


the publick, and if Southcote was a viſible owner of the eſtates, then 
Mereland is clearly within the act, for he bought of a papiſt in ſuch 


a ſituation as is deſcribed there; and conſidering the whole nature of 


the eſtate, 20 years purchaſe, at which rate Moreland paid, is a full 
and valuable conſideration. 

Lord Chancellor, before the counſel went on for the plaintiffs, 
aſked if they could diſtinguiſh this caſe from Smith v. Read; 
for if they could not, he would not differ from himſelf, and 
ſaid, that whether the point of colluſion between the two defendants 
comes out to be fact or not, he ought not to compel Moreland to 
diſcover what would defeat his title. 

The diſtinction between this and the caſe of Smith v. Read, as ta- 
ken by plaintiff's counſel is, that in that caſe, there was a bill barely 
to diſcover whether the deviſor was a papiſt, and capable of deviſing, 


therefore the defendant Read, by diſcovering that Mrs. Parne the 
4 | teſtatrix 
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Papiſt. 


.teſtatrix was a papiſt, would have ſubjected herſelf to a forfeiture, 


becauſe of a diſability in the deviſor; but here the defendant Mere. 


land may ſafely diſcover that the vendor Southcote was a papiſt, and 


yet not forfeit, for the act of parliament protects him, as being a 


proteſtant purchaſer from a papiſt, 
Lord Chancellor ſaid, he thought there was a diſtinction between 


the two caſes, and bid the counſel for the plaintiffs go on. 


M. Neel for the plaintiffs, 


The defendant Moreland has not paid one farthing of the purchaſe 
money, except 100 J. at firſt, Seuthcote appears to be ſtill in poſſeſ- 
ſion, for it is not pretended that any rent has ever been paid to 


Moreland. 


Ie inſiſts that he is a purchaſer under the act of parliament made 
in the third year of the late King. 


That act was never made to protect ſuch a purchaſer, for it is impoſ- 


ſible Scuthcote could be the reputed owner in ſo ſhort a time as eight 


or nine days after the death of his wife, and therefare no perſon who 


..might have a claim upon this eſtate, could in that time give the no- 
tice required by the ſtatute, and ſuch a popiſh vendor muſt not only 


be the viſible and reputed owner of the eſtate, but muſt alſo be 


in the actual receipt of the rents and prolits of ſuch eſtate, 


Mr. Clarke of the ſame fide. | 
The ground ſuch a plea goes upon is, the defendant's ſübjecting 


himſelf to a penalty, and the caſe of Smith v. Read turned altoge- 


ther upon this; the Ciſcovery here could not directly, or indirectly, 


ſubjcct the defendant Moreland to a penalty, and therefore is not 


within that caſe. | 
The 3 Geo. 1. cap. 18. ſect. 4. plainly ſuppoſes the perſon ſelling 
to be under ſuch an incapacity, as is within the 11'& 12 Will. or any 
other of the recited acts. | | 
Southcote and Moreland lived a hundred miles diſtant, the one in 
Kent, the other in Northamptonſhire ; it is ſtated by the bill, that 


 Southcote was an intire ſtranger to Mcreland, and the purchaſer does 


not pretend there was any ſurvey before he bought, nor that he or 
any agent for him ever ſaw it. 

Suppoſe it was a plea of a purchaſe for a valuable confideration 
eeithout notice, he could not poſſibly protect himſelf under ſuch a 
plea, but for money actually paid, ſecured to be paid is not ſufficient, 
and the plea would have been over-ruled, independent therefore ot 
the vendor's being a papiſt, the defendant here could not ſupport his 


plea, being money only ſecured to be paid, and on the circumſtances 


of the preſent caſe, as Moreland has never had any poſſeſſion, or ever 
received any rents, and as Soutbcote is ſtill the owner, he could not, 
on ſuch a plea of a purchaſer without notice, to a bill brought by 
any perſon Runding in the place of Southcote, ſupport ſuch a plea. 


Mr. 


Papi ſt. 


Mr. Evans of the ſame fide. 


The fifth clauſe of the 3 Geo. 1. (which recites a part of the 11 
& 12 Will. 3. and enacts, that the recited part of the ſaid act of 
arliament ſhall not be hereby altered or repealed, but the ſame 
{hall be and remain in full force, as if this act had never been made) 
ſhews clearly it was not intended to give any advantages to papiſts, 
or to alter the diſabling ſtatutes, becauſe here is an expreſs ſaving to 
thoſe ſtatutes, and therefore is merely an interpofition in favour of the 
roteſtant purchaſers. 

In the caſe of Jones v. Meredith, there was a plea and demurrer 
by a mortgagee, and both over-ruled ; and for this very reaſon, be- 
cauſe ſuch a diſcovery could not prejudice him, the fame reaſoning 
will hold in the preſent caſe, the diſcovery will not ſubje& the de- 
fendant Moreland to a forfeiture. 

If there 1s a private truſt for the benefit of a papiſt, it is clearly not 
within the meaning of the act of parliament, and ſtrip this caſe of 
the defendant's oath, and nothing can be ſtronger to ſhew this is a 
truſt ; here 1s no tranſmutation of poſſeſſion, the purchaſe money not 
to be paid till 1752, by which time they would be able to judge 
whether the proteſtant heir would put in his claim, a ſecurity only 
to be given for the purchaſe money, a ſecurity too, the intereſt of 
which is equal as near as can be calculated, to the rents of the eſtate, 
Moreland put in poſſeſſion, that he may ſet off the rents againſt the 
intereſt due on his bond; and if ſuch a caſe fo circumſtanced 
ſhould prevail, it would greatly encourage ſchemes to evade this act 
of parliament. 


Mr. Solicitor general's reply. 


It is very odd to ſay that a volunteer from a papiſt ſhould protect 
himſelf with ſuch a plea, and yet a perſon under a more favourable 
light, a purchafer for à valuable conſideration, ſhall not. 

The allowing the plea does not preclude them from replying, and 
impeaching the truth of it, and then the court can determine on the 
evidence of both ſides, whether Southcote was a papiſt or not? nor 
does this preclude them from going into evidence at law, upon an 
ejectment to ſhew he is a papiſt, and ſuppoſe it ſhould come out 
there he was not a papiſt, then why ſhould the plaintiff compel a 
diſcovery which he may obtain at law ? | 

This caſe differs from the common caſe of purchaſers, becauſe 
the moment the eſtate is ſold, the papiſt has no lien upon it for the 
purchaſe money, and therefore is not within the rule they com- 
pared it to, of a plea of a purchaſer for a valuable conſideration, 
without notice. | 
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Lord Cbancellur: The rule is, that penal laws are not to be Penal laws are 


conſtrued according to rules of equity, and if I ſhould allow this 2 be con- 
plea generally, it would intirely overturn the intention and effect of g 


ed accor- 


ing to rules 


the act of parliament made in the 3 Geo. 1. for the conſequence of equity. 


6 X would 


would be, a contract might be ſo made and contrived, that if there 
ſhould be no litigation within the time, that then it ſhould be @ ff. 
only fer the papiſt ; but if a controverſy between the reputed owner, 
and proteſtant next of kin, then it ſhould be deemed an abſolute 
purchaſe. 

That rule, of a man's not ſubjecting himſelf by ſuch a diſcovery 
to a penalty, is laid down out of great tenderneſs, and the court will 
not break in upon it, unleſs there is a good foundation. 

There hardly can come a caſe before the court, liable to more ſuf. 
picion than the preſent, as to the fairneſs of the purchaſe. 

Here is a perſon, who has no title to the inheritance of the eſtate 
till after the death of the wife, becauſe the limitation is to the ſur- 
vivor and their heirs : On the 6th of April 1749 Mrs. Southcote dies, 
in nine days after, in which it is very difficult to * a reputed 
ownerſhip, a ſale is made to the defendant Moreland, without any 
knowledge of the eſtate in the purchaſer, or previous treaty, the con- 
tract for 4500 J. and only 100 J. paid then, by delivering of a bank 
note, and a mere perſonal ſecurity of a bond to pay the reſidue in a 
year's time; no mortgage taken of the eſtate, not ſo much as a 
ſurety joined with Moreland in the bond ; can any thing appear more 
colourable ? Did any wiſe or prudent man ever ſell his real eſtate for 
4500 J. and to take only a bond in payment? 

Afterwards a ſubſequent tranſaction paſſed, and the purchaſe mo- 

- ney reduced from 4500/. to 3500 /. which ſhews that the parties 
lumped it before; it is ſaid this is a circumſtance which gives greater 
credit to the purchaſe; I think not at all, but the true reaſon was, 
they found the conſideration was greatly above the value, and con- 
cluded that might be an imputation on the fairneſs of the tranſaction, 
and therefore an abatement is made of 1000 J. merely to take off the 
force of that objection. Another ſuſpicious circumſtance is Mcreland's 
granting a leaſe immediately upon his purchaſe of theſe eſtates to 
Southeote for the term of 4 years. 

This is not a plea of a purchaſe for a valuable conſideration with- 
out notice, and if it had, would not have done, becauſe you mult 
plead it was a purchaſe for a valuable conſideration without notice, 
upon moncy actually paid, or elſe you are not hurt. 

The plea here conſiſts of two parts, 

1/t, A plea of the ſtatute of 11 C 12 Will. 3. cap. 4. ſect. 4. 

2dly, Of the ſtatute of the 3 Geo. 1. cap. 18. ſed. 4. 

It is not pretended the defendant Moreland is a papiſt himſelf, 
therefore no penalty could fall upon him on that account, but yet he 
inſiſts, if he ſhould diſcover the perſon under whom he bought was 

a papiſt, it would defeat his title. 

Ageviſeefrom To be ſure in general, by the determination in the cafe of Smith 
a pepiſt by v. Read, (which was heard the 18th of March 1736, and not in Tr”. 
nr Prog term 1737, the books which take notice of it, being miſtaken as to 
which would the time,) it is ſettled, where there is a plea of a title derived 
attach upon 
him, from the incapacity in the deviſor to deviſe, is not compelted to diſcover, whether the deviſor was a 
pupil. 3 | 
1 voluntarily, 
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voluntarily, -or by a deviſe from a papiſt, and not ſuggeſted to be a 
colourable truſt, that by reaſon of the penal law which would 
attach upon him, from the incapacity in the deviſor to deviſe, the 
defendant ſhall not be compelled to diſcover, whether the perſon 
under whom he claims is a papiſt. 

The diſtinction taken by the plaintiff's counſel in the preſent caſe, 
and which they inſiſt makes the difference from other caſes, is, that 
Moreland has not pleaded himſelf a deviſee, or volunteer from a pa- 
piſt, but a purchaſer for a valuable consideration from the defendant 
Southcote, and that there are not all the averments here, which bring 
him within the protection of the ſtatute of the 3 Ges. 1. 

There is, no doubt, a plain diſtinction between the caſes, but I The rule of 
am of opinion ſtil] he is not obliged to diſcover whether Southcote law n, thet a 
was a papiſt, for a purchaſer is not to be hurt by any diſcovery, as here, 727 mall ver 
for inſtance, where he might ſuffer a loſs by a penal law, and though diſcover, what 
the averments of the plea are, that the plaintiff had not given notice of 13 8 
his claim, and obſerved other ceremonies required by the ſtatute, hs. or 1 
yet it may be diſproved, and come out contrary to the averments of what -«/! 
the plea, and if it ſhould appear in evidence, that the plaintiff has . 
made his claim with due diligence, and as ſoon as he had any notice 
thereof; then if the defendant Moreland was to make a diſcovery, 
that the perſon under whom he purchaſed was a papiſt, he would 
overturn his conveyance, and though he has actually paid part of 
the purchaſe money, he never could get it back again, for the law 
makes ſuch conveyance void, a papiſt not being capable of conveyigg, 
and the heir might recover in an ejectment. 

The rule of law is, that a man ſhall not be obliged to diſcover 
what may ſubject him to a penalty, not what mu? only, and though 
upon the particular circumſtances of the caſe, it might not poſſibly 
create a forfeiture, as it does not appear at preſent with certainty, 
whether ſuch a diſcovery would create a forfeiture, yet eventually it 
may do ſo; and therefore with regard to ſo much of the plea as 
relies upon the ſtatute of the 11 & 12 Will. 3. it ought to be 
allowed. 

As a plea may be ſeparated, I am at liberty to apply it to*the The defen. 
different parts of the defence: The next queſtion therefore will be _——— 
as to the other part which obliges, the defendant to diſcover his the er 
title deeds. of the title 

I am of opinion there is no ground to allow the plea here, either aug 
as to the diſcovery-or rehef. | | 

Moreland has not pleaded himſelf 4 purchaſer for a valuable con- 28 at 
/ieration without notice, and therefore there is no pretence for this night © in. 
part of the plea, eſpecially as it goes to the diſcovery of that very quire by what | 
ſettlement by which it is averred the heir at law 1s barred, and 3 2 pe 
every heir at law has a right to inquire by what means, and under deed he is 


what deed he is diſinherited. _ diſinherited. 


The 


840 Pa 'P1 1 : 
5 74 The next conſideration as to the relief, Though an heir 
ey itled to come into this court upon an ejectment bill or 


eſtabliſhed his NOT int O con 
title at law, ſion, yet he is intitled to come here, to remove terms out off „ 


may come which would otherwiſe prevent his recovering poſſeſſion at las; 
here to re- h 3 ö | | 
move terms has alſo a right to another relief before he has eſtabliſhed his 


out of the namely, that the deeds and writings may be produced and lodge; 
_—— proper hands for his inſpection, and therefore the plea ſhould nc 


would prevent 


his recovering be allowred as to the relief prayed in this reſpect. 
there, and Upon the whole, I am of opinion that the plea ought to be al. 


_ lowed, as to the diſcovery fought by the bill, Whether W:nifred, or 


come here for 


production Edmund Southcote were not papiſts, or perſons profeſſing the popiſh 


ewe agar religion ; but as to all other parts of the plea, it muſt be over- 
writing, ruled. "gn 
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Paraph ernalta. 
Vide title Dower and Jointure. 


1 
| 


. 
Parol Agreement. 


Vide title Partition. 


C A P. LXXXIII. 
Parol Evidence. 


Vide title Cuſtom of London. 


ATL Nou. 
Pardon. 


December the 24th 1747. 


Ex parte Meymot. 
Jide title Bankrupt, under the diviſion, Who are liable to Bankruptcy. 


G A . . 


Parties. 


Vide tle, Bill 
155 = 


hl 


C443 . KEEL 
Partition. 


Movember the 19th 1739. 


Mary Ireland ſole executrix and reſiduary legatee of 5 
Mary Ingram her aunt, | j T laintiff. 


Suſan Rittle and others, | Defendants. 


72 ES Yackſon, the plaintiff Mary's orandfather, being intitled COR 178 
; tary and d- 


to the reverſion in fee, of certain copyhold lands, ſurrendred the 7; Jackſon 
ſame to himſelf for life, to his wife for life, and after the death of the Gaughters 
the ſurvivor, to his own reight heirs; the tenant for life died ſoon and co-beirs 


Mes 


after, and James the reverſioner left a widow and two daughters, 7%, being 
Mary and Suſan, who upon the death of their mother, were ad- ſeiſed in fee of 
mitted as co-heirs of James, and the lord of the manor did, in conſi- cam * 
deration of 40 J. enfeoff and convey the fame to Mary and Suſan married The- 


:Jackſon, their heirs and aſſigns for ever; Mary intermarried with 2 22 
and the latter 


William Rittle, and by a mutual agreement between their huſbands in 1686, a partition was made of the 
{aid premiſſes between themſelves, and the heirs of Mary aud Suſau. 


6Y Thomas 


542 Partition. 


Thomas Ingram, and Suſan the plaintiff's mother with William 
Rittle, and having made no partition of the ſaid premiſſes before 
their intermarriage, Themas Ingram and William _—_ the huſbands 
of Mary and Suſan, by a mutual agreement in 1686, made a par- 
tition of the did premie between — and the h 
and Suſan, by which each of them agreed to take one part thereof, 
which they did, and entred into poſſe ſion, and Suſan now holds a 
ſhare of the premiſſes ſo divided by vertue of ſuch partition, and 
Mary enjoyed her part till her death, and Mary's ſhare being at 
the time of the partition, ſomewhat larger than Suſan's, in conſide- 
ration thereof, Mary paid the taxes, and the levies charged upon 
both. 2 | 
The hutban = Thomas Ingram died many years ſince without iſſue, leaving Mary 
and the bill is his widow, and in 1733 William Rittle the plaintiff Mary's father 
_— 4 died inteſtate, leaving the defendant Suſan Rittle his widow, and 
F711, rocon- four children: The bill is brought, among other things, to confirm 
firm the di- the divifion of the ſaid eſtate, and that the defendant Suſan Rittle 
gr Ong may be reſtrained from proceeding at law againſt the plaintiff to 


The agree- Compel a new partition thereof, 
ment of the | 
huſbands cannot bind the inheritance of the wives. 


A parolagree- Lord Chancelley : Where there has been long a poſſeſſion un- 


— 2 der an agreement for cwelty of partition, this court is ſtrongly in- 


partition of a Clined to quiet the enjoyment of ſuch eſtates, and I was at firſt of 


long ſtanding, 8 ic ag . 
hon opinion to eſtabliſh this agreement, but it appears now, that it was only 


who had a an agreement between the two huſbands, which could by no means 


. right to = bind the inheritance of the wives, for the argument of long enjoy- 
* A LY * * * . 

| ol tract. and ac- 

cn per. ent 18 of no force here, unleſs it had been originally the agreement 


in execution, of the wives, though I do admit a parol agreement of long ſtand- 


e .. 2 _- ing, acknowledged by all the parties to have been the actual agree- 
£9 gh. eine PIE Y. ment, and accordingly put in execution, will be eſtabliſhed by this 
r- court, where it appears that the perſons who made ſuch agreements 


1 re mw 4447 had a right to contract, and I will not at 53 years diſtance, ſuffer 
7 „Lc . . . 25 * 0 
. Sa Either party to controvert the equality of the partition, at the time 


<p" it was made 
_ = Cx Hex 4 | . „ . 
The next conſideration is, Whether Mary's ſhare being larger 
than Suſan's at the time the partition was made, will induce the 
court to ſet it aſide. 


If L Now ſuppoſing that the agreement was between proper parties, I 
of vurtizion, do not think the objection of a contingent advantage only, to one of 


thinks proper the parties upon the partition, is ſufficient to ſet aſide the agreement, 


to accept of a : Were : 4 
ne for a jointenant upon awe/ty of partition, may, if he thinks proper, 


uncertain ad. àccept of a contingent uncertain advantage, where one moiety of the 
vantage, lands is of ſuperior value to the other, as in the preſent caſe ; Suſan 


where one 4 N 
8 who had the leſs valuable moiety, by way of compenſation or re- 


Jards is of ſu- compence, was to pay no taxes whatſoever, and though ſhe may be 


eriot value to if. | : ST. . . 2 
N iſappointed in her expectations from this contingency, yet that will 


- will not va. not Vacate the agreement, | 


cate the agree- 
ment. | | But 
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But upon the particular circumſtances of the preſent caſe, I do 
declare, that though the defendant Suſan Rittle conſented, in the life- 
time of her huſband, to hold the premiſſes in queſtion, according to 
the partition made between him and Thomas Ingram, yet that ſhe is 
not bound by ſuck agreement; but as ſhe now ſubmits to hold the 
ſeveral parts of the ſaid premiſſes as they have been already held in 
ſeveralty, I decree that the plaintiff, and the defendant Suſan Rittle, 
do reſpectively hold and enjoy the faid ſeveral parts of the ſaid 
premiſſes, in ſeveralty, and that each of them do execute convey- 
ances of the reſpective ſhares thereof to the other, according to their 
reſpective intereſts therein, and that the plaintiff do pay the taxes of 
the whole eſtate. 4 


GC A FF  FEFXYEVIE 
Perſonal Eſtate. 


Vide title Rents. 
Vide title Real Eſtate. 


G A Þ. 1 
Pin Money. 


Vide title Baron and Feme. 


e A b. LEXXIX. 


Plantations. 
December the 16th 1738. 


Daniel Roberdeau, an infant, by his next friend, Plaintiff. 
Jobn Rous, and his wife, — — Defendants. 


HE bill was brought for the delivery of the poſſeſſion of a Cafe 297 
moiety of lands in Str. Chriſtophers, and likewiſe for an account 


of the rents and profits. 
: The 


544 Plantations. 
The defendant demurred to the firft part, for that this court has 
no juriſdiction over lands at Sr. Chri/fophers, and hkewife to the ac- 
count prayed of rents and profits, for that the plaintiff hath not ſet 
forth a clear title to them. 
This court has Lord Chancellor : As to the firſt part of the demurrer, I apprehend 
no juriſdiQtion jt js very right, becauſe this court has no juriſdiction ſo as to put per- 
* anch 2 ſons into poſſeſſion, in a place, where they have their own methods on 
t. Chriſto- . 
phirs, and a ſuch occaſtons, to which the party may have recourſe ; the preſent 
demurrer will bill therefore is carrying the juriſdiction of this court further than it 
— _ ever was before. (Vide the cafe of Angus v. Angus 1736. before the 
for the «live. preſent Lord Chancellor.) 
ry of poſſeſ 
fion of lands there. 


Lands inthe Lands in the plantations are no more under the juriſdiction of this 
antations are : — 6 

bo mord under Court, than lands in Scotland, for it only agit in perſonam. 

the juriſdiction The next queſtion is, Whether an account of rents and profits 


of this court, gyght to be demanded before the plaintiff has eſtabliſhed his right at 


than lands in 5 
Scotland. law)! 


No impediment is ſhewn to prevent the plaintiff from bringing his 
| ejectment, for he claims a moiety as tenant in common. 

e As to the general equity, an infant here in England may bring a 
an account of bill for an account of rents and profits againſt a perſon who keeps 
rents and pro- poſſeſſion after the death of the infant's anceſtor ; and as the demurrer 
— . is only to the bill, I muſt take it for granted he is reſiant here in 
keeps poſleſ- England. 
ſton, after the 
death of the infant's anceſtor, 


Demurringfor The defendant ſhould not have demurred for want of juriſdiction, 
want 0 Jie for a demurrer is always in bar, and goes to the merits of the caſe; 
formalandim- and thereiorc it is informal and improper in that reſpect, for he ſhould 
proper; 3 de have pleaded to the juriſdiction. 

fendant ſhould a . > 

plead tothe The delivery of poſſeſſion may be inforced in perſon, which was 
juriſuicuon. the old way; but the writ of aſſiſtance to put perſons in poſſeſſion, as 

by way of injunction, are of more modern date. 

Flantations Plantations were originally members of England, and governed by 
en the laws of England, and perſons went out originally ſubject to the laws 


Froloud, and Of England, unleſs in ſome regulations and cuſtoms, which they have a 


{.bj-& to the power of making. 
laws thereof, 
unleſs in fome cuſtoms, which they have a power of making. 


There have been inſtances of plantation eſtates being ſold in this 
court, and conſequently this court muſt have a power of inforcing 
a decree for a ſale upon the perſon ordered to convey. AT © Bt. 

His Loraſhiþ mentioned the cafe of the widow in Penſylvania and 
Hamil/on, where there was an order upon Hamilton to deliver poſ- 
ſeſſion. 

His Lordſtip held the demurrer to be inſufficient, and therefore 
ordered the ſame to be over- ruled. 

'C A -:& 
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CAP Ke 
Plea. 


Vide title Alien. 
Vide title Anfavers, Pleas, and Demurrers. 
Vide title Papiſt. 
Vide title Purchaſer without Notice. 
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Policy of inſurance. 
December the 6th 1739. 


 Mottcux and others v. the Governor and Company of 


London Aſſurance and others. 
AL ee 27 A "6 . 


E Ne E ſhip Eyles, as appears by the bill, late in the Ea/ft-India Caſe 258. 

Company's ſervice, was in 1732 at Bengall, at which time the 1F a policy of 
owner employed Mr. James Halbead to inſure this ſhip in the London 22 dif- 
inſurance office for 500 J. the adventure thereon to commence from g uch 

ber arrival at Fort St. George, and thence to continue till the ſaid the memoran- 
ſhip, with her ordnance, apparel, &c. ſhould arrive at London, and 1 
that it ſhould be lawful for the ſaid ſhip, in the ſaid voyage, to ſtay agreement, ir 
at any port or places without prejudice, and that the ſhip was, and ſhall be made 

ſhould be, rated at intereſt or no intereſt, without further account ; \ 47 WY 1 

in conſideration whereof Halbead paid 15 J. premium, being at the 

rate of 3. per cent. which was the current premium then, upon the 

ſhip at and from fort Sr. George, and a label of ſuch agreement was, 

the 7th of Auguſt 1733, entred in a book, and ſubſcribed by Hal- 

head and two of the direQors, and the policy ſhould have been made 

Prue thereto ; but upon looking into the policy, it appeared, that 
y a miſtake the policy was made out different from the label, and in- 

ſtead of the ſhip's being inſured from the time ſhe ſhould arrive at fort 

St. George, as it ought to have been according to the label, the inſurance 

1s made by the policy to commence only from the departure of the ſhip 

from fort St. George to London ; and therefore the Company inſiſting, 

that in regard the ſhip was loſt in the river of Bengal, and not in 

her voyage from fort St. George to London, the plaintiffs are not in- 


titled to recover on the policy, and for this reaſon the plaintiffs have 
62 brought 


546 


Policy of Inſurance. 


brought their bill. againſt the defendants, the Company to, be paid 
500/. with intereſt, having the uſual abatements in caſe of loſs. 

The Eyles came to fort St. George in February 1733, in her way to 
England, but being leaky, and in a very bad condition, upon the 
unanimous advice of the governor, council, commanders of ſhips, Gc. 
ſhe failed for Bengal to be refitted, and after being ſheathed, in her 
return upon her homeward bound voyage, ſhe ſtruck upon the Engilee 
ſands, and was loſt. Evidence was read on the part of the plain- 
tiffs, to prove that Bengal was the moſt proper place for ſhips to refit, 
and that ſhe went thither for that reaſon, and that this was a voyage 
of neceſſity, and not a trading voyage, for ſhe took nothing on board 
but water, proviſion, and ballaſt. It was inſiſted by the plaintiff; 
counſel, that though the policy in that part of it which 1s called the 
riſque, is beginning the adventure from and immediately following her 
departure from fort St. George, yet that it comes within the rule in 
equity, that a conveyance, if different from articles, ſhall notwith- 
ſtanding be made conformable to articles, and no inſtance that arti- 
cles have been altered to make them ſimilar to a ſubſequent convey- 
ance; and therefore, upon this reaſoning, the policy muſt be made 
agreeable to the original agreement, or minutes, called 2e label, for 
merchants rely ſo much upon the label, that the policy is rarely made 
out in many inſtances, unleſs in a caſe of loſs, 

For the defendants, the Company, it was ſaid, that the Eyles did 
not go directly to Bengal, but to a place called Maſſapatan, which 
was not in the proper road, but for the benefit of the Captain, who 
ſtaid there fix days merely for the fake of private trading; that the 
loſs likewiſe was not at fort Sf. George, or on a voyage from thence 
to England; that from fort St. George to Bengal is a hazardous voyage; 
a ſhip might much ſafer make the whole voyage from fort Sr. George 
to England, and therefore nothing but the ſtrohgeſt neceſſity could 
warrant ſuch a voyage, and that it is impoſſible bat there muſt be 
timber enough at fort Str. George, which is undoubtedly the largeſt 
ſettlement belonging to the Ea/t-India Company, to mend a leak, 
without going ſuch a dangerous voyage merely to refit, 

Lord Chancelhr : This is properly a queſtion at law, Whether it 
is ſuch a loſs as is within the terms of the policy? _ ROW 

The firſt conſideration is, What was the real agreement? 

2dly, Whether there is any breach of this agreement, by a' loſs 
within the terms of the policy ? | e 

Now the label is a memorandum of the agreement, in which the 
material parts of the policy is inſerted, the maſter's, the ſhip's name, 
the premium, and the voyage. n YH 

In the label the words are, at and from; this certainly includes the 
continuance at fort St. George, and in the firſt part of the policy the 
voyage is deſcribed in the fame manner ; but in the latter, according 
to the conſtant form, it points out what ſhall be called the riſque, 
and the adventure there is confined to the departure only from fort 


St. George. | 
2 ape 


Policy of Inſurance. 1 
It has been contended on the part of the plaintiffs, that it ought 
to be conſtrued equally the fame, as if the words at and from were 
actually inſerted in this part of the policy. 

It is pretty difficult to reconcile the firſt part of the policy, and 
the latter; but be label makes it very clear, for that conſiders the 
voyage and the riſque as the ſame, and therefore it was only the 
miſtake of the clerk, which ought to be rectified agreeable to h- 
label. 

As to the ſecond queſtion, Whether there has been a breach, or in 
other terms, a loſs, this is not ſo properly determinable in equity. 

Two reaſons have been aſſigned by the plaintiffs counſel for com- tt is not a ſuf- 
ing into this court: Fit, that the inſurance is in the name of a truſ.- ficient ground 
tee, if the truſtee had refuſed the cui que truſt his name in an action 9 
at law, there might have been ſome pretence ; but upon this general an inſurance is 
ground only of a truſt, I ſhould at this rate determine all policies, eme of 
without giving the company the advantage of a trial, 1 


; the cui gue 
truft his name, in an action at law. 


Secondly, That the loſs is plainly and clearly according to the agree- 
ment, and if it was fo, to be ſure I might determine it here; but 
this is far from being the caſe. ; 

The general principles laid down by the plaintiffs counſel are right, if aſhip is de. 
as ſtreſs of weather, and the danger of proceeding on a voyage when csc, d 
a ſhip is in a decayed condition; and in ſuch a caſe, if ſhe went — — 2 
the neareſt place, I ſhould conſider it equally the ſame as if ſhe had it is the fame 
been repaired at the very place from whence the voyage was to com- * Hang 
mence, according to the terms of the policy, and no deviation. bem whoa 
It is a very material circumſtance that the Governor ordered the the voyage 
lading to be taken out, to ſhew the neceſſity of the ſhip's being re- mende. and no 
paired; but there is not a ſyllable of proof why ſhe might not have deviation. 
been equally repaired at fort Sr. George. | 

But there is one part of this caſe, which differs from all others 
whatever, and that is, as to the certain time the voyage was to com- 
mence. Now the fact is, that the ſhip was loſt in July 1733, three 
weeks before the time of making this policy ; ſo that clearly the 
ſhip was not at fort Sr. George at the time the agreement was made, 
and therefore it is a material conſideration whether this comes within 
the agreement. | 

For the plaintiffs indeed it is inſiſted ſhe was at fort Sz. George the Fe- 
bruarybefore in her voyage to England, and that as ſhe went out of neceſ- 
ſity to Bengal for the fake of repairing, that circumſtance muſt be laid 
intirely out of the caſe, and the commencement of the adventure muſt 
be dated from this February, when ſhe came with full intention to 
proceed for England. This obſervation perhaps may be a very ma- 
terial one, but it is proper merchants ſhould determine what is uſual 
in theſe caſes. R 

A queſtion aroſe upon ſettling the iſſues, Whether the words in the 
riſque, beginning the adventure from and immediately following her 
departure 
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brought their bill againſt the defendants, the Company to be paid 
5ool. with intereſt, having the uſual abatements in caſe of loſs. _ _ 
The Eyles came to fort St. George in February 173 3» in her way to 
England, but being leaky, and in a very bad condition, upon the 
unanimous advice of the governor, council, commanders of ſhips, Ge, 
ſhe failed for Bengal to be refitted, and after being ſheathed, in her 
return upon her homeward bound voyage, ſhe ſtruck upon the Eugilee 
ſands, and was loſt. Evidence was read on the part of the plain- 
tiffs, to prove that Bengal was the moſt proper place for ſhips to refit, 
and that ſhe went thither for that reaſon, and that this was a Voyage 
of neceſſity, and not a trading voyage, for ſhe took nothing on board 
but water, proviſion, and ballaſt, It was inſiſted by the plaintiffs 
counſel, that though the policy in that part of it which is called the 
riſque, is beginning the adventure from and immediately following her 
departure from fort St. George, yet that it comes within the rule in 
equity, that a conveyance, if different from articles, ſhall notwith- 
ſtanding be made conformable to articles, and no inſtance that arti- 
cles have been altered to make them ſimilar to a ſubſequent convey- 
ance; and therefore, upon this reaſoning, the policy muſt be made 
agreeable to the original agreement, or minutes, called e label, for 
merchants rely ſo much upon the label, that the policy is rarely made 
out in many inſtances, unleſs in a caſe of loſs, 
For the defendants, the Company, it was ſaid, that the Eyles did 
not go directly to Bengal, but to a place called Maſſapatan, which 
was not in the proper road, but for the benefit of the Captain, Who 
ſtaid there ſix days merely for the ſake of private trading; that the 
loſs likewiſe was not at fort Sf. George, or on a voyage from thence 
to England; that from fort St. George to Bengal is a hazardous voyage; 
a ſhip might much ſafer make the whole voyage from fort Sr. George 
to England, and therefore nothing but the ſtrongeſt neceſſity could 
warrant ſuch a voyage, and that it is impoſſible bat there muſt be 
timber enough at fort St. George, which is undoubtedly the largeſt 
ſettlement belonging to the Ea/?-Idia Company, to mend a leak, 
without going ſuch a dangerous voyage merely to reit. 
Lord Chancelhr : This is properly a queſtion at law, Whether it 
is ſuch a loſs as is within the terms of the policy? a 
The firſt conſideration is, What was the real agreement? 
2dly, Whether there is any breach of this agreement, by a' loſs 
within the terms of the policy? rote Bubb 
Now the label is a memorandum of the agreement, in which the 
material parts of the policy is inſerted, the maſter's, the ſhip's name, 
the premium, and the voyage. & OJ Un 
In the label the words are, at and from; this certainly includes the 
continuance at fort Sr. George, and in the firſt part of the policy the 
voyage is deſcribed in the ſame manner; but in the latter, according 
to the conſtant form, it points out what ſhall be called the riſque, 
and the adventure there is confined to the departure only from fort 


| St. George. 4 
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Tt has been contended on the part of the plaintiffs, that it ought 

to be conſtrued equally the fame, as if the words at and from were 
actually inſerted in this part of the policy. 

It is pretty difficult to reconcile the firſt part of the policy, and 
the latter; but he label makes it very clear, for that conſiders the 
voyage and the riſque as the ſame, and therefore it was only the 
miſtake of the clerk, which ought to be reCtified agreeable to he 
label, | 

As to the ſecond queſtion, Whether there has been a breach, or in 
other terms, a loſs, this is not fo properly determinable in equity. 

Two reaſons have been aſſigned by the plaintiffs counſel for com- It is not a ſuf- 
ing into this court : Firſt, that the inſurance is in the name of a truſ- ficient ground 
tee, if the truſtee had refuſed the ceſtui que truſt his name in an action N 
at law, there might have been ſome pretence; but upon this general an inſurance is 
ground only of a truſt, I ſhould at this rate determine all policies, 1 of 
without giving the company the advantage of a trial. Ick be refuſes 


: the cui gue 
truſ his name, in an action at law. 


Secondly, That the loſs is plainly and clearly according to the agree- 
ment, and if it was ſo, to be ſure I might determine it here; but 
this is far from being the caſe. N 

The general principles laid down by the plaintiffs counſel are right, If athip is de- 
as ſtreſs of weather, and the danger of proceeding on a voyage when esd, d 
a ſhip is in a decayed condition; and in ſuch a caſe, if ſhe went 8 = 
the neareſt place, I ſhould conſider it equally the ſame as if ſhe had it is the ſame 
been repaired at the very place from whence the voyage was to com- © te Hate 
mence, according to the terms of the policy, and no deviation. from — 
It is a very material circumſtance that the Governor ordered the tbe voyage 
ladipg to be taken out, to ſhew the neceſſity of the ſhip's being re- eco and 


mence, and no 


paired z,, but there is not a ſyllable of proof why ſhe might not have deviation. 
been equally repaired at fort &. George. | 
But there is one part of this caſe, which differs from all others 
whatever, and that is, as to the certain time the voyage was to com- 
mence. Now the fact is, that the ſhip was loſt in July 1733, three 
weeks before the time of making this policy ; ſo that clearly the 
ſhip was not at fort St. George at the time the agreement was made, 
and therefore it is a material confideration whether this comes within 
the agreement. | 
For the plaintiffs indeed it is inſiſted ſhe was at fort &. George the Fre- 
bruarybefore in her voyage to England, and that as ſhe went out of neceſ- 
ſity to Bengal for the fake of repairing, that circumſtance muſt be laid 
intirely out of the caſe, and the commencement of the adventure muſt 
be dated from this February, when ſhe came with full intention to 
proceed for England. This obſervation perhaps may be a very ma- 
terial one, but it is proper merchants thould determine what 1s uſual 
in theſe caſes. 
A queſtion aroſe upon ſettling the iſſues, Whether the words in the 
riſque, beginning the adventure from and immediately following her 
Mes departure 
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departure from fort St. George, could not, according to the natural 

conſtruction, be referred to her firſt arrival at fort Sf. George in her 

way to England ? 
Where there Lord Chancellor: There was a caſe before me, upon a trial at Gz/d- 
are — hall, where the owners of this very ſhip Eyles were plaintiffs, and the 
hw 0 Fig. Royal Aſſurance Company defendants ; and it was then debated, 
land, firſt ar- Whether the words at and from Bengal to England meant the firſt 
— 7.1. arrival of the ſhip at Benga/? And it was agreed the words jirft ar- 
ways under. rival were implied, and always underſtood in policies; for theſe rea- 


tood in poli- ſons bis Lordſhip directed the iſſues in the manner hereafter mentioned. 


An agent for It was inſiſted by the counſel for the Company, that Halbead, at the 
the owner ofa time he came for the policy, ſhould have compared it wth the label, 
= bond that in caſe of a variation, it might have been rectified upon the ſpot, 


licy, not obli- before he took away the policy; and therefore the difference, though 


ged to com à material one, muſt now prevail. 
pare it with 


the label, There is no colour for this objection, becauſe Halhead was a mere 


agent or ſervant to the owner of the ſhip, and not at all neceſſary that 
he ſhould be ſo exact as to compare the label and policy at the time he 
fetched it. Y | | 
His Lordſhip ordered the parties to proceed to a trial at law in the 
court of Common Pleas in London, the next term, upon the follow- 
ing iſſues: 8 ; 
firſt Whether by the label, whereon the policy was made out, 
it was agreed or intended, that the adventure on the ſhip Eyles ſhould 
begin from and immediately on her firſt arrival at fort Sf. George, in 
her homeward-bound voyage, or at any other, and what time? 
Secondly, Whether the loſs in Jy 1733 was a loſs during the 
voyage, and according to the adventure which was agreed upon, or 
intended to be inſured by the faid label or memorandum ? | 


N. B. On a trial at Guildhall the jury found againſt the Company on 
both ſues. | 3 
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(A) At what time poztions ſhall be raiſed, o2 reverſionary eſtates 
02 terms (old fo2 that purpoſe. l 


(8) Rule as to the conſideration, 


_ — 
” ” _— — — —_ — - 
. 


„ + | 


(A) At what time poꝛtions ſhall be raiſed, oz 
reverſionary eſtates oz terms ſold foz that 


purpoſe. 
Michaelmas term 1737. 


Stanley v. Stanley. 


T was in this caſe laid down by Lord Chancellor, as a general rule, Cafe 2.59; 
that if there be a term for years, or other eſtate limited to truſ- where there 
tees for railing portions for daughters, payable at a certain time, is aterm for 
which is become a veſted intereſt, they ſhall not ſtay till the death of _—— 
the father and mother, unleſs ſome intention appears to poſtpone it, portions, pay- 
and if there does, the court will always take notice of ſuch intention, * A 
and poſtpone it accordingly ; and the latter caſes, as Broome v. Ber li- A veſled inter- 
ley, 2 Wms. 484. and others, ſhew, the court will lay hold of very eſt, they ſhall 
ſmall grounds, that ſpeak the intent of the parties, to hinder the 0 ſlay till 


f be | the death of 
raiſing the portions in the life of the father and mother. * Gon ond 


mother ; but 
the court will lay hold of the ſlighteſt circumſtance in a ſettlement, that ſhews an intention to poſtpone the 
raifing them in the life of the father and mother, Cor bet v. Maidwell, 2 Vern. 640. 


It was declared by his Lordſhip, that the three daughters, plaintiffs 
in the croſs cauſe, are not intitled to have either of their portions of 
80001, or intereſt, or maintenance in reſpect thereof, raiſed out of 
the rever ſionary term of 500 years during the life of their mother. 


7 A i November 
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| November the 17th 1738. 


See ee Bi: , — > Platt 


William Okeden, an infant, and heir apparent of the plain- : 
tiff, by his guardian, and ſeveral lens f Defendatits 
SC fp OOF AG. 9 44-2 » | 

Caſe 260. IJ/7 L LIAM Okeden deceaſed, being ſeiſed in fee of a conſi- 
Direting a * dcrable real eſtate, ſubject to a term of 600 years, created by his 

groſs ſum to marriage ſettlement, and which was veſted in truſtees for raifi 
VOY z ooo. after his death for his daughter Mary, wife of William Ghſſon, 
i malle mi. dic, by his will dated the 3oth of January 1717, direct, “ that his 
ſed at once, for e debts, legacies, and funeral expences, and alſo the 5000/7, ſhould 
=: may e“ be raiſed and paid out of his perſonal eſtate, but if that was not 
rents and pro- ſufficient, he deviſed to Walter Bond, &c. and their heirs, his 
3 laid & lands in Corſe Pool, Penlick, &c. in truſt to ſell the ſame, or a 
oP ets co chat Part thereof, to pay his debts, legacies, and funeral expences, and 
ſom, * alſo the 5000/7. and ſuch part as ſhould not be ſold, he deviſed to 
e the ſame uſes as his manſion houſe, and which by his will, toge- 
«ther with all other his lands, he deviſed to the ſame truſtees for 
oo Fears, in truſt to receive the rents, iſſues and profits, and to 
apply ſuch part thereof as they ſhould think fit yearly in the edu- 
<« cation, placing out, and maintenance of his two natural ſons be 
e plaintiff, and defendant William Okeden, until they attained 2 5 years, 
and for raiſing o. the plaintiff's portion, if he ſhould live to that 
<« age, and to apply yearly ſuch ſums as are neceſſary for the ſupport 
« of the manſion-houſe, &c. and to pay Mary Morgan gol. a year 
« for life; and after the expiration of the term, he deviſed the ſaid 
«© premiſles to the defendant the plaintiff's brother in ſtrict ſettle- 
* ment, remainder to the plaintiff in the ſame manner, remainder 
in fee to his own right heirs, and made the truſtees executors.” 
The teſtator died in September 1718, leaving Mary Gliſſon his only 
legitimate iſſue, who, with her huſband, died ſoon after inteſtate; 
and upon their ſo dying, their two daughters became intitled, as their 
repreſentatives, to the ſaid 5000/7, and intereſt from the teſtator's 

death, and alſo the reverſion in fee of the real eſtate. 

The bill charges that the plaintiff hath applied for payment of his 
5000/1, and that the defendant Okegen, being let into poſſeſſion of the 
truſt eſtate by the truſtees of the 500 years term before his age of 25, 
had ever ſince applied the rents and profits thereof to his own uſe, and 

refuſes to conſent to a fale to ſatisfy the plaintiff's demand, and 
therefore prays that ſuch part of the ſaid eſtate may be fold as will 
ſatisfy his demand, and that the defendants the daughters of Mary 

Gliſen may be paid, and the eſtate diſcharged of their demands. 

The principal queſtion was, Whether upon the conſtruction of 

this will the court can decree a fale of the truſt eſtate ? 
Lord Chancellor : The intention of the teſtator is clear to me, that 
the ſum of 5000/, was to be raiſed out of the rents and profits, and 
88 5 not 
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not from an abſolute ſale, unleſs from mere neceſſity, and what the 
court would do in ſuch a caſe, is another conſideration. 
The directing the truſtees to pay yearly, money for the repairs of 
the manſion houſe, farm houſes, plantations, &c. is a ſt:ong indi- 
cation that the truſtees ſhould keep poſſefiion, till the defendant Wil. 
liam Okeden arrived at his age of 25. WR 
I do not think that the directing a groſs ſum to be raiſed, 
will neceſſarily imply, that it ſhall be raiſed at once, and this was 
ſettled in the caſe of Evelyn v. Evelyn, 2 Wms. 291. for it may be 
raiſed out of the rents and profits, and ſo laid up till it amounts to 
that ſum. 
The age of 25 in this will, is the time fixed for the payment, but 
I do not think it the time fixed for the raifing, for the teſtator has 
directed, if there ſhould be any ſurplus, that it ſhould be paid to the 
reverſioner, and the natural conſequence would have been, if William 
Oheden had died before 25, that what had been received out of the 
rents, would have been the money of the reverſioner, and muſt have 
been paid over to him. | | LS EE 
Whether the teſtator computed right as to the value of this eſtate, 
is not material, for the view and intention is to be regarded only. 
The conſideration 1s, how far this court will controul the origi- 
nal and natural import of the teſtator's words, ſo as to decree a 
ſale. | 
There have been a great many ſtrong caſes cited to this purpoſe, 
but they do not come up to the preſent caſe; the firſt, the caſe of 
Brocks v. Banks, the ſecond, Ivy v. Gilbert and others, Prec. in Chan. 
583. and 2 Wins. 13. Jones v. Warren, before Lord Chancellor King, 
Trafford v. Aſten, Barry v. Askham, 2 Vern. 26. The caſe of Shel- 
don v. Der men goes upon the point of neceſſity, that the annual 
rents and profits would not, in a vaſt tract of time pay the money; 
beſides, in that caſe the very ſale of the eſtate itſelf would not an- 
{wer the 4000 J. charged upon it. 
Toy v. Gilbert is not a caſe in point for the defendant the rever- 
ſioner, and indeed it is impoſſible that theſe caſes ariſing upon wills 
ſhould tally in every reſpect, yet it certainly is a very ſtrong caſe in 
favour of the reverſioner. | : 
It has been truly ſaid, that this court have laid great ſtreſs upon Lo _ 
. 1 : ays great 
a particular time being appointed for the payment, and have enlarged gr.@upon a 
the power of truſtees, in order to- raiſe the money within the time, particular 
Therefore here the ſurplus profits over and above the 50 J. per . 
ann. annuity, and the maintenance to Edmund, ſhall be applied to- the payment 
wards the diſcharge of the 5000 J. but if the ſurplus profits will not of = portion, 


be ſufficient to anſwer the purpoſe, then I ſhall be ſtrongly inclined gad the 


that the eſtate ſhall be ſold to make up the deficiency, |  powerof tal. 
It is abſurd to ſuppoſe that the defendant Milliam Ofeden was intitled ug —_ 1 


to be let into poſſeſſion before he attained his age of 25, as both he and time. 
his brother were to have a maintenance till that age, and therefore the 
truſtees, by letting him into poſſeſſion of the rents and profits before that 
age, have abuſed their truſt ; for as they have managed, how was 1t 

_ poſſible 


Caſe 261. 
Where there 
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poſſible that the 5000 J. could be raiſed by the time the plaintig 
came to the age of 25, 2 

F will not immediately decree a ſale, till the truſtees have accounted 
for the forplus rents and profits, for it is hard the reverſioner ſhould 
fyfFer by the ſale of the eſtate, when it might have been quite cleared, 
if the truſtees had faithfully executed their truſt. | | 

Hrs Lordſhip ordered it ſhould be referred to a Maſter, to take an 
account of the rents and profits of the truſt eſtate deviſed to the truf. 
tees for the term of 500 years, accrued from the death of the teſta- 
tor Witham Oheden, until the defendant H/ilham Ofeden attained 2 6 
years, that have been received by the truſtees, or by the defendant 
Wilkam Okeden, and his Lordſhip declared that the defendants the 


truſtees are anfwerable for ſo much thereof as have been received by 
the defendant Milliam Oheden. 


November the 24th 1738. 


Philadelphia Boycot, Sophia Cotton, Heſier Maria 

Cutton, and Sidney Arabella Cotton, the four ſurvi- Plaintiff. 
ving daughters of Sir Thomas Cotton, baronet, de- SOR rt: 
ceaſed, and Dame Philadelphia his wife, 


Sir Robert Saliſbury Cotton, Linch Saliſbury Cotton, Cot- 
ton King, and John Crew, 


[ Defendants 


Y indenture of the 27th of July 1687, Sir Robert Cotton anc 
Dame Heſter his wife did covenant to levy a fine to truſtees 


is a power to and their heirs, of the copyhold meſſuage of Lewenez, and land 


eſtate with a 
grols ſum, it 


inteteſt like- 


thereunto belonging, and of ſeveral eſtates in Denbighſhire therein men. 
tioned, to the uſe of Sir Robert and Dame Heſter for their lives, an 
the life of the ſurvivor, without impeachment of wafte, remainder 
to Thomas Cotton their ſecond ſon, remainder to truſtees to preſerve 
_ contingent remainders; to the firſt and other ſons of Thomas in tail 
male, and after divers remainders, to the uſe of Dame Heſter and her 
heirs, with a proviſo that it ſhould be lawful for Thomas Cotton, or any 
other tenant in tail in poſſeſſion, after the death of Sir Robert and 
Heſter, by any deed or will executed by them reſpectively, in the 
preſence of three or more witneſſes, to limit any part of the ſame lands, 
not exceeding 500 J. a year, to a wife for life, for her jointure, and 
a power alſo for Thomas Cotton, and the other tenants in tail in poſ- 
ſeſſion, to charge any part of the lands not exceeding 500 J. a year, 
ſor portions for his younger children, ſubject to a power of revoca- 
tion in Sir Robert and Dame Heſter, and the ſurvivor of them by 
deed or will, | 3 

About 1690 Thomas Cotton, then become the eldeſt ſon of Sir 
Nobert, intermarried with Philadelphia Lynch, and by indentures of 
leaſe and releaſe in 1701 Sir Robert covenanted that Hefter ſhould 
levy a fine of the premiſſes therein mentioned, to the uſe of Thomas 
4 Cotton, 
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Citon (afterwards Sir Thomas for life, with power to commit waſte, 
remainder to truſtees to preſerve contingent remainders, remainder to 
Philadelphia for her jointure, remainder to truſtees for 500 years 
without impeachment of waſte, remainder to Sir Robert Cotton 
in fee. - 

The term of 500 years was in truſt, that if Thomas ſhould die 
leaving any daughter or daughters, or younger child, or children by 
Philadelphia, living at his death, it ſhould be lawful for the truſtees, 
or the ſurvivor, or the executors of the ſurvivor, by rents and profits, 
or by demiſe, mortgage or ſale of the term, or by felling timber, or 
by any means they ſhould think fit, or moſt for the advantage of ſuch 
younger children, to raiſe ſuch ſums of money for the portions, or yearly 
maintenance of ſuch children, videlicet, if there ſhould be a ſon, and 
but one younger child, 3000 J. and if two or more younger children, 
then 5000 J. to be equally divided, to be paid to the daughters at 18 
or marriage, which ſhall firſt happen, and to the ſons at 21, and 
till ſuch portions ſhould be payable, ſhould pay to ſuch younger 
child, if but one, 60 J. a year, and if more, 50 J. apiece, at Lady Day 
and Michaelmas, provided, if any daughter or daughters ſhould have 
attained 18, or be married in the life of Thomas Cotton, and their 
portions unpaid, or if any ſon ſhould attain 21, in Thomas Cotton's 
life-time, and their portions unpaid, then the portion of ſuch child 
or children ſhould be paid to them in twelve months after the death 
of Thomas Cotton, or as ſoon afterwards as might be, and in the mean 
time the ſaid 60/7. and 50 J. yearly, or the intereſt of their portions 
for a maintenance. 
Dame Heſter died in 1709, and Sir Robert Cotton in Dec. 17 12, with- The principal 
out revoking or altering the uſes of the deed of the 27th of July 1687, = grove 
leaving ſeveral children, particularly Thomas Cotton, his then eldeſt fon, ons Es 
who entred upon the eſtates limited in uſe to him, by the deed of July daughters at 
1687, and had 12 children by Philadelphia, and being minded to nge wich in- 
increaſe her jointure, executed a deed poll, dated the 3ſt of July tereſt at five 
1714, whereby he did limit the capital meſſuage, with the lands and 77 <2 per 
appurtenances in Lewenez, and ſeveral other lands in Denbighſbire, l 
whereunto the power did extend, and which were then under the father, to the 
yearly value of 5007. to the uſe of Philadelphia and her aſſigns, FI 
after his deceaſe for life, as a further increaſe of her jointure ; and as The inte- 
a further proviſion for his younger children, did execute another deed ref ought r 
poll dated the 1ſt of Auguſt 17 14, reciting the deed of the 27th of © 0a parmge 
July 1687, and that of the 31 of July 1714, and that he in purſuance tions are pay- 
of the power given him for raifing portions for younger children, M's, vat to 
did charge the reſidue of the meſſuages, lands and premiſſes com- 5 65 82 
prized in the indenture of the 27th of July 1687, and nat limited by given as a re- 
the ſaid deed poll to his wwife ; and after her deceaſe did charge the ehen 
ſeveral premiſſes and appurtenants therein mentioned, with the time, till the 
ſum of 675/. for the portion of his ſon Stephen ; 675 J. for John Rags be: 
Saliſbury Cotton; 6751. for Lynch; 6751. for the plaintiff Phuladel- . 
pbia Boycot 6751. for the plaintiff Heſter Maria; 675 l. for Sidney 
Arabella; and6751. for Vere; ſuch portions to be paid to ſuch 
children as ſhould have attained 21 before his death, within one 
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$52 


Caſe 261. 


Where there 
is a power to 
charge an 
eſtate with a 
grols ſum, it 
implies a 
power to 
charge an 
eſtate with 
intereſt like- 
wile, 
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poſſible that the 5000 J. could be raiſed by the time the plaintiff 
came to the age of 25. : 

F will not immediately decree a ſale, till the truſtees have accounted 
for the forplus rents and profits, for it is hard the reverſioner ſhould 
fuffor by the ſale of the eſtate, when it might have been quite cleared, 
if the truſtees had faithfully executed their truſt. «Fl 

His Lordſhip ordered it ſhould be referred to a Maſter, to take an 
account of the rents and profits of the truſt eſtate deviſed to the truf- 
tees for the term of 500 years, accrued from the death of the teſta- 
tor Wilkam Oheden, until the defendant William Okeden attained 2 5 
years, that have been received by the truſtees, or by the defendant 
Wilkam Okeden, and his Lordſhip declared that the defendants the 


truſtees are anſwerable for ſo much thereof as have been received by 
the defendant Wilhkam Ohkeden. 25 


Nevember the 24th 1738. 


Cotton, and Sidney Arabella Cotton, the four ſurvi- 
ving daughters of Sir Thomas Cotton, baronet, de- 
ceaſed, and Dame Pluladelphia his wife, 


Sir Robert Saliſbury Cotton, Linch Saliſbury Cotton, Cot- 
ton King, and john Crew, 


Philadelphia Boycot, Sophia Cotton, Heſſer Maria 
| Plaintiffs; 


5 Defendants, 


V indenture of the 27th of July 1687, Sir Robert Cotton anc 
Dame Heſter his wife did covenant to levy a fine to truſtees 

and their heirs, of the copyhold meſſuage of Lewenez, and land 
thereunto belonging, and of ſeveral eſtates in Denbighſhire therein men. 
tioned, to the uſe of Sir Robert and Dame Heſter for their lives, anc 
the life of the ſurvivor, without impeachment of wafte, remainder 
to Thomas Cotton their ſecond ſon, remainder to truſtees to preſerve 
contingent remainders ; to the firſt and other ſons of Thomas in tail 


male, and after divers remainders, to the uſe of Dame Heſter and her 


heirs, with a proviſo that it ſhould be lawful for Thomas Cotton, or any 
other tenant in tail in poſſeſſion, after the death of Sir Robert and 
Heſter, by any deed or will executed by them reſpectively, in the 
preſence of three or more witneſſes, to limit any part of the ſame lands, 
not exceeding 500 J. a year, to a wife for life, for her jointure, and 
a power alſo for Thomas Cotton, and the other tenants in tail in poſ- 
ſeſſion, to charge any part of the lands not exceeding 500 J. a year, 


ſor portions for his younger children, ſubject to a power of revoca- 
tion in Sir Robert and Dame Heſter, and the ſurvivor of them by 


Nobert, intermarried with Philadelphia Lynch, and by indentures of 


deed or will. | <a 
About 1690 Thomas Cotton, then become the eldeſt ſon of Sir 


leaſe and releaſe in 1701 Sir Robert covenanted that Heſter hould 


levy a fine of the premiſſes therein mentioned, to the uſe of Tm 
4 | | Cotton, 


* 
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Citton (afterwards Sir Thomas for life, with power to commit waſte, 
remainder to truftees to preſerve contingent remainders, remainder to 
Philadelphia for her jointure, remainder to truſtees for 500 years 
without impeachment of waſte, remainder to Sir Robert Cotton 
in ce... 

The term of 500 years was in truſt, that if Thomas ſhould die 
leaving any daughter or daughters, or younger child, or children by 
Philadelphia, living at his death, it ſhould be lawful for the truſtees, 
or the ſurvivor, or the executors of the ſurvivor, by rents and profits, 
or by demiſe, mortgage or ſale of the term, or by felling timber, or 
by any means they ſhould think fit, or moſt for the advantage of ſuch 
younger children, to raiſe ſuch ſums of money for the portions, or yearly 
maintenance of ſuch children, videlicet, if there ſhould be a ſon, and 
but one younger child, 3000 J. and if two or more younger children, 
then 5000 J. to be equally divided, to be paid to the daughters at 18 
or marriage, which ſhall firſt happen, and to the ſons at 21, and 
till ſuch portions ſhould be payable, ſhould pay to ſuch younger 
child, if but one, 60 J. a year, and if more, 50 J. apiece, at Lady Day 
and Michaelmas, provided, if any daughter or daughters ſhould have 
attained 18, or be married in the life of Thomas Cotton, and their 
portions unpaid, or if any ſon ſhould attain 21, in Thomas Cotton's 
life-time, and their portions unpaid, then the portion of ſuch child 
or children ſhould be paid to them in twelve months after the death 
of Thomas Cotton, or as ſoon afterwards as might be, and in the mean 
time the ſaid 60/. and 50 J. yearly, or the intereſt of their portions 
for a maintenance. 
Dame Heſter died in 1709, and Sir Robert Cotton in Dec. 17 12, with- The principal 
out revoking or altering the uſes of the deed of the 27th of July 1687, 4 Ard 
leaving ſeveral children, particularly Thomas Cotton, his then eldeſt ſon, ſons Toy: 90 
who entred upon the eſtates limited in uſe to him, by the deed of July daughters at 
1687, and had 12 children by Philadelphia, and being minded to ge with in- 
increaſe her jointure, executed a deed poll, dated the 311t of July tereſt at five 
1714, whereby he did limit the capital meſſuage, with the lands and 79 < 3 
appurtenances in Lewenez, and ſeveral other lands in Denb:ghſhrre, e, gy 
whereunto the power did extend, and which were then under the father, to the 
yearly value of 500 J. to the uſe of Philadelphia and her aſſigns, PIT 
after his deceaſe for life, as a further increaſe of her jointure ; and as The inte- 
a further proviſion for his younger children, did execute another deed reſt ought not 
poll dated the 1ſt of Auguſt 1714, reciting the deed of the 27th of * 
July 1687, and that of the 31 of July 1714, and that he in purſuance tions are pay- 
_ of the power given him for raiſing portions for younger children, _ N an 
did charge the reſidue of the meſſuages, lands and premiſſes com- * 2 
prized in the indenture of the 27th of July 1687, and not limited by given as a re- 
the ſaid deed poll to his wife; and after her deceaſe did charge the PPPence in 
ſeveral premiſſes and appurtenants therein mentioned, with the time, till the 
ſum of 675 J. for the portion of his ſon Stephen; 675 l. for Joby principal be- 
Saliſbury Cotton; 6751. for Lynch; 6751. for the plaintiff Philadel- 2% due. 
pbia Boycot 6751. for the plaintiff Heſter Maria; 675 l. for Sidney 
Arabella; and675/1. for Vere; ſuch portions to be paid to ſuch 
Children as ſhould have attained 21 before his death, within one 


7 B year. 
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year after his death, and to ſuch child as ſhould be under 21 at his 
death, 10 be paid to bis ſons at 21, and to his daughters at 21, of 
marriage, which ſhould firſt happen, the reſpective portions 20 be paid 
with inter at five per cent. per ann. from his death, to the payment 
thereof. 

Sir Thomas Cotton died the 12th of June 1715, and appointed 
Dame Philadelphia ſole executrix of his will, and left 9 children, 
Robert, then Sir Robert, Stephen, Jobn, Lynch, the plaintiffs, and 
alſo Vere. indy 

In 1716 Dame Philadelphia intermarried with Thomas King, Eſquire, 
ſince deceaſed, and by the death of dir Thomas Cotton, the plaintiffs, 
and alſo John Saliſbury Cotton, became intitled to their ſhares of the 
5000 J. with intereſt from 18, and to the fum of 675 J. apiece, li- 
mited to them by the deed of the 1ſt of Aug. 1714, with intereſt 
from the death of Sir Thomas. | | 

Philadelphia had two children by Mr. King, Thomas and Cotton 
King. 

in 1727 Stepben Cotton died, having made his will, and appointed 
Sir Robert Saliſbury Cotton his brother, ſole executor, and reſiduary 
legatee, 

On the 21ſt of March 1728 John Saliſbury Cotton being above 
26, died inteſtate and unmarried, having received very little, if any 
of the ſaid ſums, and adminiſtration was granted to Dame Phxla- 
delphia his mother. . 

About Sept. 1730 Vere Cotton died inteſtate and unmarried at the 
age of 16, having received very little, if any, of the ſhares. due to 
her of the ſaid ſeveral ſums, and adminiſtration was granted. to, Ph:- 


Dame Philadelphia, Thomas King the elder, Lynch Cotton, and the 
plaintiffs came to an agreement, dated the 2d of O#. 1734, whereby 
Thomas King, and Dame Philadelphia, in conſideration that the plain- 
tiffs had agreed to releaſe all their claim on account of the perſonal 
eſtate of Sir Thomas Cotton, and the rents of the Denbrghfhrre eltate, 
received by Dame Philadelphia after her marriage, did agree to con- 
vey to the plaintiffs all their right and intereſt in the perſonal eſtate 
of John Saliſbury Cotton, and Vere Cotton. 

Thomas King the elder died about January 1734-5, having be- 
queathed his perſonal eſtate to Dame Philadelphia, and appointed 
her ſole executrix. 

In purſuance of the agreement abovementioned, by a deed dated 
the 28 of March 1735, Philadelphia aſſigned to the plaintiffs all her 
parts and proportions of the perſonal eſtates of Joh Saliſbury Cotton, 
and Vere Citton, which were veſted in her, To hold to the plaintifis, 
as their eſtates in equal ſhares, and appointed them her attorneys to 
receive the ſame. 


The plaintiffs having attained the age of 18, have brought their bill 
againſt Sir Robert Saliſbury Catton, and the truſtees, praying that their 
portions may be raiſed and paid in purſuance of the deed in 1701, 
and alſo the 67 5. apiece, charged on the eſtate in Denbighſbire, with 

I 


intereſt 
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intereſt from the death of Sir Thomas Cotton, and alſo for the plain- 

tiffs ſhares of the eſtate of John Saliſbury Cotton, with intereſt from 

his age of 21, and alſo for their ſhares of the eſtate of Vere Cotton. 

Lord Chancellor: It is admitted in the cauſe, that the whole of the 

lands charged, did not amount to above 500/. per ann. that Vere 

Cotton, one of the daughters of Sir Thomas Cotton, died at the age of 

16, and that John Saliſbury Cotton, one of the ſons, died at, or 

about the age of 27. 

The firſt queſtion is, Whether Sir Thomas Cotton could charge 
intereſt ? | 

The ſecond queſtion, Whether he has ſo charged it, that it may 
be annually received, or whether it muſt be accumulated and paid 
by way of principal ſum, at the age of 21 ? 

The third queſtion, Whether the ſum of 675 J. was tranſmiſſable 
at the death of Mrs. Vere Cotton at 16, or finks into the real eſtate 
for the benefit of the reverſioner? 

As to the firft queſtion, I am of opinion, that Sir Thomas Cotton 7 
could charge the eſtate with intereſt, for where there is a 
power to charge an eſtate with a groſs ſum, it likewiſe implies a 

wer to charge it with intereſt, becauſe it may be neceſſary that in- 
tereſt ſhould be given by way of maintenance, for there may be no 
other. | | DN | 

This court has been ſo liberal in their conſtruction, that they have 
charged land with intereft, even before the portion has veſted. 

It was objected by the counſel for the defendant Sir Robert Saliſ- 

bury Cotton, that this is a power to charge an eſtate in reverſion only, 
and it has been truly faid, that this court has been very careful, that 
real eſtate in the hands of the heir ſhall not be overburthened. 
But the rule does not prevail in the prefent caſe, becauſe it appears 
by the ſettlement in 1687, that regard was paid to the preſervation 
of the eſtate for the reverſioner, the intention being chiefly to make 
a large proviſion for younger children, and Sir Thomas Cotton has 
fubſequently charged the whole value of the eſtate for portions. 

If Sir Thomas could therefore exhauſt the whole eſtate, by charg- 
ing of principal ſums, then where is the difference, if he exhauſts it 
by charging partly intereſt, and partly principal, or by principal only, 

As to the ſecond queſtion, I am of opinion that the intereſt ought 
not to accumulate, but to be paid annually, for when it is given at 
the rate of 5 per cent. the natural conſtruction is, that it ſhould be 
paid annually, and becomes due every day, for it 1s given as a re- 
compence in the mean time, till the principal is due. 

As to the third queſtion, I am of opinion that Mrs. Fere Cotton's Werren hg | 
ſhare of 675 J. ought not to be raiſed, but ought to ſink for the be- wad on 
nefit of the heir. land, be given 

It is ſettled now, whether the portion charged upon land be given * or with- 
with, or without intereſt, by deed, or by will, if the perſon dies by deed, or 
before the age at which it becomes payable, it ſhall ſink into the b will, if the 


perſon dies 
eſtate, ; before it be- 
comes Pay - 
able, it ſhall 
The ſink in the 
eſtate. - 
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Tbe caſe of The caſe of Cave v. Cave, 2 Vern. 508. has been much relied on 
* pe by the counſel for the plaintiffs, in ſupport of their opinion, that the 
is intirely mii principal ought to be raiſed, notwithſtanding the death of Mrs. Vere 
taken by the Colton at her age of 16; in that caſe Mr. Vernon ſtates it, © that A. 
reporter, for as 2 . : . . : | 
bb Bored im deviſed 4000 /. to his ſon to be paid at his age of. 25, and intereſt 
the Regilter, ain the mean time, and he to have a maintenance, and directs the 
— * 400 l. to be raiſed out of a truſt eſtate: The ſon dies under 25, 
Lord Chan. © held by Lord Keeper Mrigbt, to be a veſted legacy, and that it 
e N ** went to his executors,” _ | 
in p.m be This caſe, as it is reported in the books, is an authority in point, 
that queſtion but I have ordered the Regiſter to be ſearched, and as it is there ſtated, 
m—_ — it is impoſſible it could be made a queſtion in the cauſe : I am very 
book ſlates. ſorry to find that the reports of ſo able a man, ſhould be ſo imper- 
fect, and come out in this manner; 

A portion gi- Where a portion is given, payable at a certain age, to one perſon, 
break ugg and if that perſon dies, limited over to another, without mentioning 
. age, any age, when it ſhould be paid, if the firſt dies before the time of 
and if he dies, payment, it veſts in the ſecond immediately, for it is as to him a 
aden an DEW legacy, Wy 

tioning any The caſe of Bruen v. Bruen, in 2 Vern. 439. goes a great way to 
_— it overturn his own authority of Cave v. Cave, and as it is reported in 
the time of Prec. in Chan. 195. is exactly right. The caſe was, a © term crea- 
payment, it © ted by a marriage ſettlement to raiſe 3000 J. for daughters portions, 


veſts in the c within 2 months after the death of the ſurvivor of huſband 
ſecond imme- 


diately. * and wife: The daughter of the marriage dying at the age of five 
« years, and the portion being 70 be raiſed out of land, it ſhall not 
* be raiſed for her adminiſtrator, but the intereſt or maintenance the 
child was intitled to, ſhall be raiſed. OE” 
Tackſmn v. This comes extremely near the preſent caſe: There is an authority 
age *. too in Lord Cowper, exactly in point: The caſe of Tournay v. Tour- 
an and Ray, Prec. in Chan. 290. There by marriage ſettlement, a term is 
caſe, and * created for raiſing 400 J. apiece for younger children, to be paid 
ns e 4. ee them within a year after the father's death, and with intereſt from 
clared be his death; one of the children dies after the father, but within 4 
ſhould lay no (e year after his death, the portion not being raiſed ; held by Lord 
firets upon it. cc 'Coreper, that it ſhould ſink in the inheritance and not be raiſed for 
te the benefit of its repreſentative.” Tackſon v. Farrand, 2 Vern. 424- 
is quite an anomalous caſe, and I lay no ſort of ſtreſs upon it. 
There will till a queſtion remain as to the intereſt of Mrs. 

Vere Cotton. 
Where there I am of opinion, as there was a power of charging intereſt, that it 
is a power of ſhould be conſidered as maintenance, for giving of intereſt is the ſame 
falt . Fel de thing as giving an expreſs maintenance, and whoever has maintained 


conſidered as the daughter, will be intitled. 
maintenance. 


8 As to the 6 years Mr. Jchn Salisbury Cotten lived with his brother, 


brother has a if Sir Rabert Cotton inſiſts upon it, I cannot help allowing him ſome- 
proviſion un- 

der a ſettlement, and lives with the elder, whoſe eſlate is charged with the portion, he ſhall have an allowance 
for this maintenance, out of the interelt due, | 


. thing 
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thing for maintaining him ſo long, for if a younger brother has a pro- 
viſion under a ſettlement, and lives with the elder, who is intitled to 
the eſtate ſo charged, he ſhall have an allowance for his mainte- 
nance. In this caſe his Lordſbip directed Sir Robert's allowance for 
the maintenance to be paid out of the intereſt due to Mr. John Salis- 
bury Cotton, upon his ſhare of 675 /. 

His Lordſhip declared, that Mrs. Vere Cotton dying before ſuch 
time as her portion becomes payable, the principal ſum of 675 /. 
ought not now to be raiſed, but muſt ſink into the eſtate charged 
therewith, for the benefit of the defendant Sir Robert Salisbury Cotton 


it ſeeks to have the 675 J. raiſed for the portion of Mrs. Vere Cotton 
to be diſmiſſed. | 
And as to the reſt of the cauſe, decreed that it be referred to the 


eriginal portions of 675/. apiece under the deed of the 27th of 
Fuly 1687, with intereſt for the ſame at 5 J. per cent. from the 
death of Sir Thomas Cotton. 

An account was directed to be taken likewiſe of what is due for the 
ſhare of Mr. John Salisbury Cotton, of the ſum of 5000 J. provided 
for the portions of the younger children, under the marriage ſettle- 
ment of 1701, with intereſt to be computed after the rate of 4. per 
cent. from the time of 7obn Salisbury Cotton's attaining the age of 
21, except when he was maintained by his brother, and then the 
maintenance to be ſet againſt the intereſt. | 
"And it appearing there was no maintenance for Mrs. Vere Cotton 
during her life, except the intereſt directed by the deed of 1687 ; his 
Lordſhip declared, that a reaſonable allowance ſhould be made for her 
maintenance during her life, equal to the intereſt of her portion of 
6751. at 5 per cent. from the death of Sir Thomas her father, and did 
therefore decree the ſeveral ſums before mentioned (Mrs. Vere Cot- 
ton's ſhare of the 5000 J. excepted) to be raiſed by ſale of the lands 
and premiſſes, comprized in the deed of the iſt of Aug. 1714, 
ſubject to the jointure of lady Philadelphia, and out of the money 
ariſing by the fale, he decreed that the plaintiffs ſhould be paid 
their original portions of 675 /. together with intereſt for the ſame as 
aforeſaid, and as to the portion of 675 l. given to Jobn Salisbury Cot- 
ton, he ordered the ſame be divided into ten equal parts. 
And as to what ſhall be found due for the ſhare of Jobn Salisbury 
Cotton in the 5000 J. provided by the ſettlement of the 17th of July 
1701; it is decreed that the ſame be raiſed by mortgage, or ſale of 


delphia's jointure. 


: do | (C) Rule 


the heir at law, and did therefore order the plaintiff's bill, as far as 


Maſter to take an account of what is due to the plaintiffs for their 


part of the eſtate charged with theſe portions, ſubje& to lady Phzla- 
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(C) Rule as to the conſideration, 
Auguſt the 1ſt 1744. 
Ex parte Marſh. 


Vide title Bankrupt, under the diviſion, The conſtruct ion of the ſtatute of 
21 Jac. 1. cap. 19. with reſpect to bankrupt's poſſeſſion of goods after 
aſſignment, =— 


Vide title Conditions and Limitations. 


CAP. NOM, 
Power. 


(A) Whether well executed, oz not. 


(B) Ok the right execution of a power, and where the dekec 
of it will be ſupplied. 


(A) Whether well executed, oꝛ not. 
At the Rolls 1739. 


M. olton v. Hutchinſon. 


Caſe 262. 7 OHN Cutler, by his will deviſcd the ks ond produce of 


J. C. by will / 1000/7, South Sea ſtock to Freeman Cutler for life, and gave 


3 him a power to diſpoſe of 400 J. thereof, by any writing ſigned in 


1000 J. S. S. the preſence of 3 credible witneſſes, and in caſe Freeman Cutler made 
flock to F. C. no ſuch appointment, he deviſed the 4001. over to a charity: Free- 


1 life . d * . F 
goo him a mam Cutler made his will, and thereby gave ſeveral legacies, and then 


power to diſ- deviſes the reſt and reſidue of his perſonal eſtate among his neareſt re- 
poſe of 400 “ lations: The queſtion was, Whether this 400 I. paſſed by that deviſe of 


thereof, by ; 
any writing be reſidue, and was a good execution of the power. 


ſigned in the 
preſence of 3 witneſſes, and if F. C. made no appointment, the 400 J. was deviſed over to a charity. 

'F. C. made his will, gave ſeveral legacies, and then deviſes the reſidue of his perſonal eſtate amongſt his 
neareſt relations; held to be no execution of the power, and that the 400 J. did not paſs by the deviſe of the 


teſidue. 
Parol evidence not allowed to prove F. C. 's intent to diſpoſe of the 400 /, 


Ne Hug. oh. fe ge HF | Parol 
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Parol evidence was offered to prove it was the intent of Freeman 
Cutler, that the 400 J. ſhould be diſpoſed of by his will, but was 
not allowed. | 
The Maſter of the Rolls, though he acknowledged, a man might 
execute a power or appointment, without particularly reciting it, yet 
here he held this was not an execution of the power, but the 400 /. 


muſt go over according to the will of the firſt teſtator. 
Auguſt the 1ſt 1744. 


Ex parte George Caſwall; In the matter of John Caſ- 
wall, a bankrupt. * 


* George Cafwall, the father of the petitioner, and the bank- Caſe 263. 
i) rupt ſurrendred a copyhold eſtate, lying at Woodford in Eſſex, to A perſon may 
William Billers, and another perſon, to the uſe of the wife of Sir csc | 
George Cafwall for life, and after his death, to pay the rents and ata Dots i. 
profits to all his children equally, and then in truſt to ſuch uſe or uſes but neceſſary 
as Sir George ſhall by deed or will appoint, and for want of ſuch ap- r 
intment, then to his fon John Cafwall and his heirs. /  eftate which 
Lady Cafſwall is dead, and Sir George upon the 26th of Aug. be diſpoles ol. 
1742 makes his will in the prefence of three witneſſes, in which 
there is the following clauſe, As to all the reſt, reſidue, and re- 
s mainder of my effects, real and perſonal, of what nature, kind, or 
*. quality ſoever, I give to my ſon George Caſwall, in full bar and 
e ſatisfaction of what he may claim by virtue of the cuſtom of Lon- 
* don, or otherwiſe. | 
The teſtator died ſoon after, and Jobn Caſtwall at the time of ma- 
king the will was dead. _ 
George Caſwall by his petition prays, that Thomas Clifford the aſ- * 
ſignee of the eſtate and effects of John Caſwall, under the ſeparate 
commiſſion of bankruptcy iſſued againſt him, may take a proper con- 
veyance of the copyhold lands at Woodford, in the petition mentioned 
from the commiſſioners, and that he might thereupon duly ſurrender 
and paſs the ſame to the petitioner and his- heirs, or as the petitioner 
ſhould direct and appoint. 
Mr. Brown, who was council for the petitioner infiſted, that Sir 
George Caſwall had by will made a proper appointment to the pe- 
titioner, and that the aſſignees under the commiſſion againſt John 
_ Cofwall the eldeſt brother of the petitioner, ought to deliver the 
poſſeſſion accordingly : He cited Lord Ferrers's caſe, and Bainton v. 
Ward, April the 24th 1741, to ſhew the preſent is like thoſe caſes, 
becauſe Sir George had a power to diſpoſe of it abſolutely. That it 
ought to be conſidered as an intereſt or eſtate in Sir George Caſwall, 
and not as any part of the eſtate of John Caſwall, and compared it 
to the caſe of Carr v. Elliſon, April the 6th 1744, where Mr. Corr 
by his will deviſed his eſtate in gencral words, without particularizing 


the copyhold, and yet held by "Lord Chancellor that it paſſed, 


Mr. 
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Mr. Attorney general for the creditors of John Caſwall, who be- 
came a bankrupt in 1741, faid, the caſes cited by Mr. Brown were 
not applicable, becauſe there the power was actually executed, 

Lord Chancellor: The caſe of Lord Ferrers is a very extraordinary 
determination, becauſe the known rule of law is, that if a power is 
executed, the perſons take by virtue of that power only, and not un- 
der the appointer, for when he has once appointed, he has nothing 
more to do with the eſtate, and therefore they need not derive through 
him. 

The inference from the circumſtance of the ſon's being a bank- 
rupt is not to be regarded, for I muſt make ſuch conſtruction as if 
Jobn Cafwall was living, and no bankrupt. 

The queſtion is, Whether this be a good execution of the power ? 
What a court in a judicial way may do, is another matter; but in this 
ſummary way, as I am at preſent adviſed, I am of opinion it is not 
a good execution of the power. | 

The material thing is the limitation over of the copyhold in the 
ſurrender ; what is the effect of that? Why, there is an eſtate actu- 
ally veſted in John Caſwall, and nothing but an appointment executed 
could deveſt it out of him; and this would have been the conſtruction 
if it had been a legal eſtate, and though it is a truſt eſtate, yet in 
this court ought to be conſidered and conſtrued in the ſame manner, 

and therefore is no more than an eſtate for life to Sir George Caſ- 
wall, remainder in fee to John Caſwall, ſubject to be defeated and 
opened, on a proper appointment, by Sir George Caſwall. 

Though a man may execute a power without reciting, or taking the 
leaſt notice of the power, yet it is neceſlary he ſhould mention the 
eſtate which he diſpoſes of, and muſt do ſuch an a& as ſhews he 
takes notice of the thing which he had a power to diſpoſe of, 

Sir George Caſwall had other lands on which the deviſe to George 
Caſwall might be ſatisfied. 

Freehold lands If a man deviſes all his lands and tenements, only freehold land will 
2 will pa paſs, and not copyhold; yet if he has nothing but copyhold lands, 
y a deviſe of 

all his lands, they ſhall paſs: So where freehold lands and leaſehold lands are de- 
and not copy- viſed, if there are no other than leaſehold lands, they ſhall paſs by the 
2 2 _ * words lands and tenements. 

nothing but But here is nothing that is at all deſcriptive of the thing which 
copyhold. Sir George Coſwall had a power to diſpoſe of, but what is applicable 
erco to other eſtates of which Sir George was ſeiſed, and of which he could 
other, will paſs equally diſpoſe. 


by the words | | 22 ke 
RT. I do therefore order the petition to be diſmiſſed. 


ments. 


RT 561 


(3) Ok the right execution of a power, and 
where the defect of it will be ſupplied. 


November the 1 2th 1739. 


Hervey v. Hervey. 
| | . .. 46,4, A” 2. 2. f 
L WARD Hervey the father, by a ſettlement made on his own, <2 --- 


marriage with his firſt wife, the mother of the defendant Michael in — _ on 


Hervey the ſon, was tenant for life of the family eſtate, which was tion of 500o/. 


very large, with a power to make a jointure on a ſecond wife, of 6001. ad; pram 
per ann. remainder in tail to his firſt and other ſons. ther of the de- 


| fendant, on his 
marriage, that he. ſhould be put into immediate -poſleſſion of part of the eftate; and as to the remainder, it was 
to be ſettled on the father for life, with a power for him to make-a jointure of ſuch of the lands as he thought 
proper, not exceeding 600/. per ann. remainder to the ſon in tail, retaindef over, and the ſettlement was 
made accordingly. | 


On the marriage of the defendant the ſon, it was agreed that a 
recovery ſhould be ſuffered to bar the uſes of the former ſettlement 
that in conſideration of 5000/7. part of the portion paid to the father, 
the defendant ſhould be put into immediate poſſeſſion of part of the 
eſtate, and as to the reſt it was to be fettled on the father for life, 
with power for him to make a jointure of fach of the lands as he 
thought proper, not exceeding 600/., per ann. remainder to the ſon 
in tail, remainder over, and the ſettlement was made accordingly. 
; the father, before his marriage with the plaintiff his ſecond 8 
wife, whoſe maiden name was Mary Carteret, by his deed, dated the 2 of May 
5th of May 1725, conveyed all the premiſſes in the ſettlement con- 1725, Herwry 
tained, limited to him for life, of the yearly value of goo/. to truſ- _ N 
tees, in truſt, in the firſt place, to pay 200. clear, as pin-money, to nage with the 
the intended wife during the coverture ; and upon this further truſt, plamtiff his ſe- 
if ſhe ſurvive her huſband, to pay the plaintiff 300 J. per ann. rent _— 
charge to his wife for her jointure, and to permit the defendant to ettate of 900]. 
take the profits of the eſtate, provided he did not interrupt her in the #7 g. 
receipt of the 3o0/. per ann. which was declared to be in bar of por" ge 


dower of the wife, or of any jointure on any other land. zool. clear as 
| pin-money to 
| the intended wife; if ſhe ſurvive him, to pay ber 3000. per ann. rent charge for her jointure. 


The marriage took effect. 
By a ſecond deed Hervey the father gives his wife another 300/. 22 
per an, clear, as a further proviſion by way of jointure. 7 +..7 god od,” 


gives her another 300). per ann. clear. 
1533 5 And 


— ——ꝛ— —„— — 22 - © >< — 
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By a deed of And by a deed of the 15th of January 1731, as a further proviſion 
1 4 1555 .. for the wife, and in execution of the power, Hervey the father con- 
2 further pro- veyed all the ſaid premiſſes to the ſame truſtees in the former deed, 
viſion for the to raiſe, during the joint lives of the huſband and wife, the further 


wife, and i : 
execution of ſum of 1001. per ann. for pin- money, and the neat ſum of 600/, per 


the power, he ann. as a proviſion for her in caſe ſhe ſurvive her huſband, in bar of 


ald pre _ all other proviſions before made; and in this ſettlement is the follow- 
to the ſame ing declaratory clauſe : 
truſtees to raiſe. ; 
the further ſum of 100/. for pin-money, and the neat ſum of 6001. per ann. as a proviſion for her in caſe ſhe 
ſurvive her husband, in bar of all other proviſions before made; and in the ſettlement is the following decla- 
ratory clauſe : * It is hereby declared and agreed, by and between, Tc. that it is the intention of this deed, 
and of the preceding ones, to ſecure a jointure to his then wife, not exceeding 600/. per ann. 
The plaintiff having ſurvived her husband, brings her bill againſt his ſon, and the truſtees under the ſeveral 
deeds, to have the benefit of theſe proviſions, all or ſome of them. 71 
The defendant and the truſtees decreed to convey to the plaintiff a jointure, not exceeding 500. ger ann. 
but to be made liable to taxes, repairs, c. and to hold and enjoy the ſame againſt the defendant, c. during 


her life, . 


r It is hereby declared and agreed, by and between all the parties 

eto theſe preſents, that it is the intention of this deed, and of the 

preceding ones, to ſecure a jointure to his then wife, not exceed- 
sing 600. per ann. 

No recovery was ever ſuffered in purſuance of the agreement made 
on the ſon's marriage. 5 | 
Mrs. Mary Carteret, now 54 ſurvived her husband, and has 
brought her bill againſt his ſon Michael Hervey, and the truſtees under 
the ſeveral deeds, to have the benefit of thoſe proviſions, all or ſome 
of them. | 
Tord Chancellor : The firſt thing to be conſidered is the conſtruc- 
tion of the power under the deed, between Edward and Michael 
Hervey. | | 

It is very plain that this was a power in Edward Hervey to ſettle a 
jointure upon any after wife, and ſo Zofzes guotzes upon any ſubſe- 
quent marriage; it is a power likewiſe to ſettle and aſſure, that is, to 
convey a legal eſtate ; but then it is limited in point of value, for he 
could not ſettle all the manor, but only ſo much as would amount to 
6001. a year, and that only during the natural life of ſuch wife. 

It is very certain, nor is it denied by the plaintiff's counſel, that 
Mr. Edward Hervey, in point of law, could not, by virtue of this 
power, ſettle an annuity clear of taxes upon any after marriage, by 
way of proviſion for the wife. 

Let us then conſider in what manner Mr. Edward Hervey has exe- 
cuted this power. | 

In the firſt place, he conveys all the lands which were ſubject to 
the power to truſtees, not to the intended wife, for raiſing a clear 300/. 

er ann. 

By the ſecond deed, to raiſe 300/. more clear of taxes, &c. 

And by the third deed, he recites that he intended only to ſecure to 
her 600/. per ann. and no more, by all thoſe deeds. 

Now upon this ſtate it appears to me, that the execution of the 

power i abſolutely void in law and equity. * 
2 or 
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For the power is to ſettle lands for a jointure, or proviſion, not 
exceeding 600/ per ann. and he has ſettled goo/. per ann. 

The words jointure, or proviſion, are ſynonymous terms; but this A conveyance 
is a conveyance to truſtees, which is in point of law no jointure ; for do make a 


to make it ſo, the conveyance ought to be 0 the wife herſelf. 1 oo 
Mr. Edward Hervey too has conveyed a clear eſtate of 6007, per wife herſelf, 
ann. which is likewiſe contrary to the power. nn 


As this is undeniably void in law, conſider how it will ſtand in Fen 


equity, and I ſay it is void there too; but when I fay void there, I 

do not mean that this court will not go as far as poſſible to ſupply a 

defect in the execution of ſuch a power. 

In the preſent caſe, neither of the parties can poſſibly have what A court of 
was originally intended them by the power; for in reſpect of Mr. equiry _ 
Michael Hervey the defendant, it is contrary to what was ſtipulated fechde exece- 
between him and his father; for here is a clear rent charge iſſuing tion of pow- 


out of his eſtate, inſtead of being ſubject to taxes, &c. and in reſpect ©* e in 


2 , the caſe of 
to the plaintiff, there is not what was ſtipulated for her, becauſe the younger chil- 
wer will not extend to give a clear rent charge. dren and a 


It has been rightly obſerved by the bar, that a court of equity will * 
ſupply a defective execution of powers, as well in the caſe of younger vour of pur- 
children and a proviſion for a wife, as in favour of purchaſers or cre- 2 ak 
ditors. | | 

But the counſel for the defendant inſiſt, that this relief is applicable 
only to a wife unprovided for, and that here the wife is provided for 
by the ſettlement previous to the marriage. 

But as the whole which has been done in this caſe is directly 
contrary to the power, ſhe muſt be looked upon as a wife unpro- 
vided. for. 

The caſe of Smith and Afton, 1 Cha. Ca. 263. and Tollet and Tollet, 
2 Wms. 489. before the late Sir Foſeph Jekyll, ſufficiently prove, that 
| where powers are defectively executed, this court will ſupply them 
notwithſtanding. 

Upon theſe authorities, and many more which might be mentioned, 

there can be no doubt but if a tenant for life, who has ſuch a power, 
does after marriage execute the power, though defe&:vely, yet it ſhall 
be ſupplied. | 

I am of opinion here, that the wife cannot have what was ſtipu- 
lated for her, previous to her marriage, carried into execution ; for 
if I ſhould fo decree, it would be breaking in upon the agreement 
under the deed between Edward and Michael Hervey. 

Then taking it upon this footing, ſhe muſt be conſidered as a wife 
unprovided for; and if ſo, ſhe is clearly intitled to the relief of this 
court, accoring to the authorities before mentioned. This caſe, in 
ſome reſpects, differs from any other that has been cited, vig. Bath 
and Mountague, Select Ca. in Chanc. 65, &c. becauſe in them there 
was a proviſion, but a defective one. | | 

Then it falls pretty much within the rules of a wife, or child un- 
provided for, by defective proviſions under a will; and to this * 
. 8 the 


—_— Power. 


the caſe of Nees and Urn, decreed by Lord Cœu⁰per 1717, is ap- 
plicable. Lars, 5 
. One reaſon that weighs greatly with me in the decree I am going 
to make, is this, That if the wife had claimed the 600 J. per ann. 
without ſetting forth. any. confideration, but merely as a volunta 

gift from her huſband, there is no doubt but the court would have 
given it her, and it would be very abſurd to ſay, that becauſe 
ſhe ſets forth in her bill, a valuable conſideration for a part, therefore 
ſhe ſhall loſe the whole. 

If there had been any proof in this cauſe of her uſing unwarrant- 
able means to infinuate herſelf into the favour of an old man, and 
by impoſing upon his weakneſs, had gained any thing clandeſtinely, 
it might have had ſome weight; but, in the preſent caſe, there is 
not ſo much as a ſuggeſtion of this kind, and beſides too, ſhe brought 
a conſiderable fortune in marriage. 

The main argument in Lord Coventry's caſe was, that there was a 
non- execution of the power, but there has always been a diſtinction 
between a non-execution, and a defeCtive execution of a power, 

Here the declaratory clauſe in the laſt deed has ſupplied any de- 
fects that might be in the former, and the natural conſequence of this 
is, that the parties waive all benefit which might accrue to them 
from the other ſettlements, and are contented with the proviſion 
that is made purſuant to the power. 

That clauſe which impowers the ſon to hold the eſtate, provided 
he pays 600 J. per ann. neat to the truſtees for the wife is not within 
the power, and conſequently void, and no conveyance can be pur- 
ſuant to the power, but what is 0 the fe herſelf only. | 

I muſt therefore decree that Michael Hervey, and the other de- 
fendants the truſtees, do convey and aſſure to the plaintiff, a join- 
ture not exceeding 600.1, per ann. and that the Maſter ſhall out of 
the manor ſubject to the power, take ſuch lands as ſhall be ſuffi- 
cient for that purpoſe, but to be made liable to taxes, repairs, &c. 
in the fame. manner with other landed eſtates, and the plaintiff to 
hold and enjoy the ſaid lands againſt the defendant, and all other 
perſons during her life. | | 

This cauſe was reheard on the 21ſt of July 1740. 

Lord Chancel- Mr, Neel council for the defendant Michael Hervey argued, That 

Ke bis as the portion which the plaintiff brought in marriage, was only 

hw opi 20001. that the ſettlement of 300 J. per annum is much more than 

vion, confir- adequate to that fortune. 

_ e He inlifted that the firſt ſettlement is ſuch an appointment, both 
in law and equity, as is a full and abſolute performance of the power 
reſerved under the ſettlement, made upon the marriage of the defen- 
dant Michael Hervey, and therefore that the ſecond deed, executed 
after the marriage of Edward Hervey with the plaintiff, ought to be 
conſidered as merely voluntary. | 

The conveyance to the intended wife under the firſt deed, was to 
truſtees ; it has been objected that it ought to have been a legal con- 

4 VEYance, 


Power. 
veyance of a legal eſtate to the wife herſelf, and therefore the con- 


veyance to truſtees improper. | 

To which I anſwer, that by the power the father was to have a 
liberty of making ſuch a jointure or proviſion, as did not exceed the 
rents and profits of an eſtate of 600 /. per annum, and though, as an 
expreſs eſtate has not been limited to the wife herſelf for life, it is 
not properly a jointure, yet in this court, by way of proviſion, it may 
be conſtrued a due performance of the power. 

For, Fir/t, It is a good execution of the power at law. 

Secondly, If not good at law, it is certainly in equity. 

Under the deed of 1725, it was agreed between Edward Hervey 
the father, and his intended wife the plaintiff, that after the rent 
| charge of 300 J. a year out of an eſtate of 600 J. a year, the refidue 
of the rents and profits ſhould go to his ſon the defendant Michael 
Therefore, as theſe are parties able to contract in a court of equity, 
this muſt be conſidered as good, by way of agreement, and any fur- 
ther addition which the wife had after the marriage, muſt be conſi- 
dered merely as a bounty, and for ſo much ſhe is only a volunteer. 

He cited Scroqp and Offley in the houſe of Lords the 24th of March 
1735-6, in order to ſhew by that caſe, that the court, where a 
wife is provided for before, will not aid and aſſiſt the defective exe- 
cution of a power under any ſecond ſettlement. 

I do likewiſe inſiſt, that the truſtees were equally truſtees for Mr. 
Michael Hervey the fon, as for the wife of Edward Hervey the fa- 
ther, and that as the eſtate was then out of the father and in the 
truſtees, if they had conveyed according to the truſt, it would have 
been no breach of their duty. : 

The ſecond ſettlement gives a rent charge of 600 J. a year, which 
is bad in ſubſtance, becauſe it is impoſſible an eſtate of 600 J. per ann. 
in land, can produce a neat ſum of 600 J. and where a perſon has 
exceeded all bounds of his power, I do not know that this court 
hath, in any inſtance, reduced that exceſs within the true limits 
of the power, but has been always held a void execution of the 

ower. 
F It has been objected, that the wife claimed part as a volunteer, 
and part as a purchaſer, and therefore it would be hard to fay, in a 
court of equity, that when a perſon is allowedly a purchater for 
part, this court will not ſupply the defective execution of a power. 

To this I anſwer, that under the firſt ſettlement, the plaintiff was 
certainly a purchaſer for a valuable confideration, by virtue of her for- 
tune of 2000 J. but that the ſettlement of 1731 is ſeparate and inde- 
pendant from the former, and (he was there only a volunteer. 

The caſe principally relied on by the other fide is, Tollet and Tt, 
2 Wins. but there is a very material one for the defendant, and which 
was not mentioned at the former hearing, the cate of Layer and 
Cotter, 2 Wms. 623, and heard before Lord Chancellor King in 1731, 
where it is laid down, that equity will aid a defective execution of 
a power, provided it is fer a valuable conſideration, 
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Power. 


Upon the whole, he inſiſted that the preſent is a new caſe, and no 
authority whatever cited that comes up to it. 


Mr. Wilbraham of the ſame fide. 


The queſtion is, Whether the firſt ſettlement is good in law and 

equity. | 

3 If it be good in law and equity, whether this court will 
ſupply a defective execution of a power, under a ſecond or third ſet- 
tlement, where they are undeniably bad in law; he cited the caſe of 
Newport and Savage, before Lord Chancellor Talbot, and Thwaytes 
againſt Dye, 2 Vern. 80. to ſhew, that where a perſon has a power of 
charging lands to ſuch of his children, and in ſuch ſhares and pro- 
portions, as he by any writing ſhall appoint; he may not only limit 
the land to any of his children, but may charge the lands with any 
rent charge, or ſum of money, for any of his children, 

80 J. per ann. rent charge, is looked upon by conveyancers, as a 
reaſonable proviſion for a portion of 1000 /. and if the ſettlement in 
the preſent caſe had been 320 J. per ann. clear, it would have been 
double the proviſion that is uſual for it: being four times 80 J. per 
annum. 

Mr. Attorney general for the plaintiff ſaid, 

That under the ſettlement, in which Mr. Hervey the father reſer- 


ved this power, he may be called a purchaſer of it from the ſon, the 


defendant Michael Hervey, becauſe he abſolutely gave up an eſtate, 
in which he had his life, to the ſon immediately in poſſeſſion. 

It is admitted by the counſel on all fides, that the power is not 
well executed in law, under the ſettlement of 1725, therefore the 
execution of the power is void, but equity will ſupply a defect in the 
execution, and cited the caſe of Kettle v. Townſhend, 1 Salk. 187. 
where it was held, that equity will ſupply a defect, in favour of a 
ſon or daughter, and that it is not material that ſuch a ſon was pro- 
vided for before, nor how far. 


Mr. Murray of the ſame ſide. 


This is a power that may be executed piece-meal, part at one 
time, and part at another. 
If a wife had any former proviſion, that is defective under the 


execution of a power, the counſel for the defendant take it for 


granted, without producing any inſtance, or even a drum of the 
court, that equity will not ſupply any defect in a latter proviſion for 
the benefit of a wife. 

He cited the caſe of Watts v. Bullas, 1 Wins. 60. to ſhew that a 
voluntary conveyance made to a brother of the half blood, 
though void and defective at law, will be made good by a court of 
cquity; and that as the conſideration of blood would at common 
law raiſe a uſe, and as before the ſtatute of the 27 H. 8. ſuch ce, 


zurque uſe might have compelled an execution of the ule, in a _ 
I 0 


Poxwer,. 


of equity, ſo would this imperfe& conveyance raiſe a truſt, and con- 
ſequently ought to be made good in equity. 

Lord Chancellor: As this cafe is attended with ſome particular cir- 
cumſtances, I am not ſorry it has been reheard, for if J had ſeen any 
reaſon to have changed my opinion, I ſhould not have been :ſhamed 
of doing it, but after hearing it fully argued on the part of the de- 
fendants, I ſtill continue of the ſame opinion. 

I will not repeat what I ſaid before, but rather apply myſelf to 
give an anſwer to what ſeems to be the principal reaſon urged for 
a rehearing. 

The general argument is, the validity of the firſt ſettlement, at 
leaſt in a court of equity; but I take it to be clear that the deed of 
1731, which is the ultimate attempt towards the execution of the 
power, is a waver of the former ſettlements, and ſupplies any defects 
that might be in the other two. 

In caſes of aiding the defective execution of a power, either for a 
wife or a child, whether the proviſion has been for a valuable conſi- 


tended tor a proviſion, whether voluntary or not, has been always 


In alding ne 


defective x- 
cution of a 
deration, has never entred into the view of the court; but being in- power, either 
for a wite or 
child, it's ge- 


held to intitle this court to give aid to a wife or child, to carry it into ing intended 


execution, tho' defectively made. 


ſtranger, it would have been good, but being merely an equitable 
thing, the perſon claiming muſt have come into a court of equity. 

With regard to the deed of May 172 5, it has been ſaid, the power 
being completely executed, that it cannot be executed roties quoties, 
but I am of opinion, that the power is not executed either in law or 
equit 

"voting it had been defectively executed, and the parties after- 
wards execute it properly, there is no doubt but the law would look 
upon the firſt execution as null and void, and that it might there- 
fore be executed over again. 

If there had been words in the firſt ſettlement, which ſhewed that 
Mr. Edward Hervey had fully executed the power, or would have 
amounted to a releaſe of it, it would indeed have prevented any ſub- 
ſequent execution, but there are no words except what are uſually put 
in by Scriveners, namely, in bar of dower and thirds. 

Nothing is to be inferred from the words, the ſurplus T give to the 
remainder man, for they are only of courſe, and if not expreſſed, he 
would have had the ſurplus by implication. 

The caſe of Scroop and Officy differs zoto c#lo, for there a covenant 
was entred into by the huſband, for a valuable conſideration upon the 
firſt marriage, that the iſſue of that marriage ſhould enjoy, free from 
any incumbrance done, or to be done, ſo that he was tied down 
by that clauſe. 

It has been further urged by the defendant's conn} that ſup- 
poling the 3oo J. per ann. be not a good and compleat execution of 
the power, yet it is ſuch an execution of the power, as will induce 


the court to think a wife in ſome meaſure provided for under it. 
dis 


for a proviſion, 


2 . . whether vo- 
I am of opinion, if this power had been executed in favour of a juntary or net. 


will intitle 
this court to 
carry it into 
execut:on. 
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R relied upon as the ſtrong point, I am of opinion that the 
dome fo the rule as laid down by the defendant's counſel, that a wife or child, 


aid of ths Who come for the aid of this court, to ſupply a defective execution of 


court, to ſup- Fe . . a 
lee defechee a Power, muſt be intirely unprovided for, is not the right rule of the 


execution of a COurt. 
power, muſt I think the general rule, that the huſband or a father are the pro- 
coded for. per judges, what is the reaſonable proviſion for a wife or child, is a 
1 not the good and invariable rule. 
right rule, And when a father has done any thing extravagant, in either of 
theſe cafes, the court does not break through this general rule, when 
they ſet it aſide, but they go upon a collateral reaſon, that this ex- 
travagant proviſion, either for a wife or one child only, is a preju- 
dice and injury to the reſt of the family, and that one branch 
ought not to be improperly preferred to the ruin of the reſt, 
In lady Oxford's caſe mentioned in Smith and Aſhton, 1 Cha. Ca. 
263. her jointure was decreed good, where the power was not pur- 
ſued, tho' only a part of her jointure depended on the queſtion. 
I will in the next place conſider it, as if the rule laid down by 
the defendant's counſel was a right one, and then it will come to 
this queſtion, Whether ſhe is a wife provided for under the ſet- 
tlement. 
And I am of opinion, that as the court cannot carry it into exe- 
cution, according to the intent and meaning of the parties, ſhe can- 
not be ſaid to be a wife provided for, 
As this is a power to make a jointure of lands only, not exceeding 
600 /. per ann. it was not the intent that the whole eſtate ſhould be 
incumbred, for the remainder man was to have the ſurplus, which he 
will not have, if the 300 J. per ann. rent charge ſhould take place, 
for then the whole will be liable to anſwer the rent charge, and by 
that means the remainder-man will loſe his ſurplus. 
But then it has been ſaid, the court might have taken 600 J. per 
ann. out of the goo /. per ann. to anſwer this rent charge. 
But ſuppoſe this eſtate had lain in the level or marſh grounds, there 
might have been inundations, and then the part ſo allotted might 
not even have produced a rent charge of 300 J. 
This would have been a prejudice too, in reſpect of ſubſequent 
remainder-men, for ſuppoſing the 600 J. a year had, by any accident 
Sven an inſufficient fund, then the arrears of the rent charge would 
ave run on, and the remainder-man at leaſt, who ſtands behind 
Michael Hervey, would have been injured. 
I agree, if there had been no ſettlement beſides the deed of 
1725, the court would have found out ſome other way to make the 
proviſion for the wife effectual, and might perhaps have done what 
Mr. Noel has pointed out, allotted ſo much of the eſtate which was 
ſubje& to the power, as would have been ſufficient to have anſwered 
a clear neat ſum of 300 J. annually, making an allowance for landed 
eſtates being liable to taxes. 
But I am of opinion, whatever the court might have done under the 
deed of 1725, to aid and aſſiſt the wife, if it had ſtood ſingly, and 2 
1 4 
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of ſubſequent ſettlements, yet as the caſe 1s now circumſtanced, if 
the court cannot give her what is agreed and ſtipulated for, under 

this deed, they will certainly ſecure to her what is given under the 
ſettlement of 1731. 

And as this is a rent charge, and not ſuch a proviſion as is ſti- Asthe plain. 

ulated for the wife, ſhe muſt be conſidered as abſolutely unpro- er 
vided for, and then ſhe will clearly be intitled according to the ative for 
rules of equity, to be aided and aſſiſted in carrying a defective pro- her, ſhe muſt 


£ a be conſidered 
viſion into execution. 7 ally * 


provided for. 
It has been ſaid, where there has been an exceſs in the execution of a Where there 
power, that there are no inſtances where the court have aſſiſted to carry _— * 
ſuch a caſe into execution, but though there is an exceſs or redundancy execution of a 
in the thing itſelf, yet it muſt be conſidered only as a defect in the power, this 
legality ; and there are many caſes to this purpoſe, and I will put one; CER 22 
ſuppoſe a power to leaſe for 21 years, and the perſon leaſes for 40, and good : 
this is void only for the ſurplus, and good within the limits of the within the li- 
4 # PP (ar: 23, La. FMO. mits of the 
power. 7 —— 
It is ſurprizing to me, how the perſon who drew this ſettlement, 
could miſtake, when he had ſo plain a power for his guide; but he 
does not ſeem to have committed blunders ſo much as wilful miſ- 
takes, with a view to try experiments, like ſerjeant Maynard's con- 
cluſions, in ſome of the clauſes of his will, valeat quantum valere 
Poteſt. 
Upon the whole, I am of opinion that the ſettlement in 1725, 
being drawn in ſuch a manner, as that the wife could not have 
what was intended for her, did not annul or defeat the laſt ſettle- 
ment, and therefore do direct that my former decree ſhall ſtand 
without any variation. 


Vide title Charity. 
Vide title Dower and Jointure. 
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Paocels. 


Vide title Arreſt. 
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February the 13th 1737. At the Rolls. 


Anon. 


Caſe 265. A Prochein amy need not be a relation, but then he muſt be 
a perſon of ſubſtance becauſe liable to coſts. 


CG A P. XCVI. 
Pꝛohibition. 


Vide title Marriage. 
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(A) Of purchaſers without notice. 
(B) Whether lands purchaſed after a will, paſs by it. 
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(A) Of purchaſers without notice. 
Wovember the 15th 1738. 


Brandlyn v. Ord. Cafe 266. 


T was ſaid by Lord Chancellor in this cauſe, that a man, who pur- A man who 


g 4 g hal. 
chaſes for a valuable conſideration, with notice of a voluntary ſet- = . 


tlement from a perſon 27 Heng without notice, ſhall ſhelter him- conſideration, 
ſelf under the firſt purchaſer, yet it muſt be the very ſame intereſt in wi" notice of 


a voluntaty 
every reſpect. ſettlement, 


From a perfon wvho beught without notice, ſhall ſhelter himſelf under the firit purchaſer. 


He likewiſe ſaid, he never knew a man defend himſelf in this , nan enn. 
court, as a purchaſer for a valuable confideration under articles only; defend hinielt 


if he is injured, he muſt ſue at law upon the covenants in the ar- in this court, 
as a purchaſe” 


ticles, for a valuable 
conſideration, under articles only. 


His Lordſhip alſo laid it down as a rule, that where the defendants Where defen- 


k . . . dants plead a 
plead a former ſuit, that the court implied there was no title when — felt. 


they diſmiſſed the bill, is not ſufficient, they muſt ſhew it was res they mut 
judicata, an abſolute determination in the court that the plaintiff had ſhew it was rc: 
no title. | | judicata. 

He alſo held, that a tenant in tail, out of poſſeſſion, cannot bring a A tenant in 
bill to perpetuate teſtimony of witneſſes, till he has recovered poſſeſ- tail out of poſ- 


ſion by ejectment; if he does, on the defendant's demurring for this 3 
reaſon, the court will allow it. perpetuate 


teſtimony. 


And that a bill dropped for want of proſecution is never to be 5 bil 1 
pleaded as a decree of diſmiſſion in bar to another bill. 1 , 


never to be pleaded as a decree of diſmiſſion, 


And that a fine levied by a termor for years, is a forfeiture ; but . --c 14 , 5 
er ration 0! * 4 2 ae e ue , 
the reverſioner has five years after the expiration of the term to enter. ke, e , 
A eget Sep A. fear 4 
4 "He S443 2 4. Fu fee 7 85 
1 Sf & CN e. How 
I. wes Ao A fat, +3 
27 . 6. He ALE . 


an , CE e © 


Movember the 3oth 1739. 
At the Rolls. Anon.” 


HE queſtion before the court was, Whether new aſſignees, Caſe 267. 
under a commiſſion of bankruptcy, upon the death or removal New aſignees 
of the former, ſhall, on filing a ſupplemental bill, be intitled to the under a com- 


. . - ifſion of 
benefit of the proceedings in a ſuit begun in the time of the firſt 5 
aſſignees, or muſt begin again by original bill ? on filing a ſup - 


plemental bill, 
ſhall have the benefit of the proceedings in the ſuit commenced by the old aflignees, 


2 Maſter 
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Mafler of the Rolls: In the caſe of an abatement, if you can, you 
muſt revive; but in the caſe of affignees of bankrupts, where ſome 
die, or ſome are diſcharged, and others are by order of court put in 
their room, there is no privity between the bankrupt and the af- 
ſignecs, or at lcaſt but an artificial one, and therefore they cannot 
revive; and it would be extremely hard if there have been pleadings, 
examinations, Sc. in a former ſuit, that the new truſtees ſhould not 
have the benefit o them by a ſupplemental bill. 

Suppoie the court, upon the death or diſcharge of aſſignees of bank- 
rapts, ſhould ſay that all muſt go for nothing, and you muſt be- 
gin again by original ſuit, why then ail the charges and expences in 
the former ſuit are ablolately thrown away. 

In the preſent method, though you cannot come againſt the repre- 
ſentative of the former aſſignee, yet by a ſupplemental bill you will 
have the bankrupt's eſtate liable, at all events, to anſwer the coſts, 

A purch ser of I] will put a caſe that comes very near this, and will ſhew the rea- 
3 ſonableneſs of my preſent determination. Suppoſe an eſtate has been 
controverſy in in controverſy for twenty years in this court, and during the ſuit it 
= ns Beg purchaſed, the purchaſer, on filing his ſupplemental bill, comes 
ing his WPp- , . : . 
plemental bill, into this court pro bong et malo, and (hall be liable to all the coſts 
comes here pro in the proceedings, from the beginning to the end of the ſuit. For 
on theſe reaſons I am of opinion, that the new aſſignees ought to have 
all colts from the benefit of the former proceedings in the ſuit commenced by the 


the beginning old aſſignees. 
to the end © 


the ſuit. 


(B) Whether lands — after a will paſs 
vit. 55 


December the 15th 1738. 


Green v. Smith, On Exceptions, 


Caſe 268. A Articles for the purchaſe of lands, and dies; it happened after- 
< Z* wards that the ſeller could not make a good title to the lands, 


—_— 17 and the queſtion was between the heir at law, and the executor of A. 


the purchaſe Whether the purchaſe money was to be conſidered as land or perſo- 


of lands, and nal eſtate 7 
deviſes his real 


eltate before he has made ſuch purchaſe, the money to be laid out will paſs to the deviſee. 


If a man co- 


Lord Chancell;r, in this cauſe, laid down the following rules: 
That agreements to be performed, are often conſidered as per- 
formed ; for if a man covenants to lay out a ſum of money in the 
purchaſe of lands, generally, and deviſes his real eſtate before he has 
made ſuch purchaſe, the money agreed to be laid out will paſs to 


the deviſee. 


2 | That 
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That where a man having made his will, afterwards enters into 1 Bod oof 
a contract for the purchaſe of land, the lands contracted for will not or a perckeſe 


paſs by the will, but deſcend to the heir at law. of lands after 


a will made, 
they will not.paſs thereby, but deſcend to the heir at law. 


That where an anceſtor, after the making of a will, agrees for the Where after 
purchaſe of particular lands, the heir at law would have a right to —_—" 
them, provided a good title can be made, otherwiſe if it cannot; grees for the 


but it is going too far to ſay that though the heir at law cannot purchaſe of 


have the land, yet he ſhall have the money ſo intended to be laid 1 
out. title cannot be 


made, as the heir at law cannot have the land, he ſhall not have the money intended to be laid out. 


That if a man gives a portion to his daughter by a will, and af- 
terwards advances her with the like ſum, it ſhall go in ademption of 
the legacy. | 

That the vendor of the eſtate is, from the time of his contract, con- 
ſidered as a truſtee for the purchaſer, and the vendee, as to the money, 
a truſtee for the vendor. 

That in bills for ſpecifick performance, this court never gives re- 
lief where the act is impoſſible to be done, but leaves the party to his 
remedy at law, 

That where an anceſtor has agreed for the purchaſe of particular 
lands, but dies before it is quite compleated, if the heir at law brings 
his bill againſt the deviſees, who claim the real eſtate of the anceſtor 
by a will made before the purchaſe of thoſe particular lands, the 
vendor of theſe lands, where he has a doubtful title, muſt be made a 
defendant to the ſuit ; otherwiſe, if his title be clear. 


Vide title Agreements, Articles, and Covenants. 


Vide title Bankrupt, under the divifion, Rule as to Aſſignees, Anon' 
at the Rolls. M. T. 1739. 


G A P. XCOCVIII. 
Real Eſtate. 


(A) Where the perſonal ſhall not be applied in exoneration. 
WVovember the 4th 1738. At the Rolls. 


* * 9 , A” 
/ * .* a . . FF 2 33 . — K YL * 


HENRY Leigh, the plaintiff's father, being ſeized of a meſſuage H. L. the 


. 1 : : plaintiff's fa- 
called Hills, and of another meſſuage called Boreys, with lands ther, boleg 


ſeized in fee of ſeveral lands, deviſes them to his wife for life, and then to his ſoa Robert and his heirs, ard 
gives te the plaintiff a legacy of 1 pol. 4% be paid to her in a twelve-month's time after his ſon Robert 
Speuld come to enjoy the premiſſes; and if Robert died before his mother, then that Hany, another ſon, 
coming to the poſleſſion thereof, and ſurviving bis mother, ſhould pay the plainiiff 200/. 


7 G in 
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in Somerſetſhire of 500. a year, and alfo poſſeſſed of perſonal eſtate, 
made his will the 23d of March 1701, and in the outſet thereof ſays, 
« All my worldly goods 1 give to Joan my wife, and the premiſſes 
* aforeſaid he deviſes to her for life, and then to his ſon Robert, bro- 
*© ther of the plaintiff, and his heirs for ever; and to the plaintiff, ty 
© the name of his daughter Mary, @ legacy of 1501. to be paid ber in 
« a twelve-menth's line after his ſon Robert ſhould come to enjoy the 
«« premiſſes, and if Robert ſhould die before Joan, then that Henry, 
* another fon, and the brother of the plaintiff coming to the poſſeſſion of 
« the premiſſes, and ſurviving his mother, ſhould pay to the plaintiff 
% 200l. and made Joan executrix. 

Fn” Robert and Henry died before Joan, but Robert left a ſon, the de- 

Henry died be» fendant Henry Leigh, and nephew to the plaintiff, to whom ſhe 


La, 


fore the mo, applied for the legacy, and upon his refuſing payment, brought her 


2 bill againſt him to pay her what is due for the legacy, or in default 


the defendant, thereof, that the detendant may deliver poſſeſſion of the premiſſes. 
againſt whom 


he bill is brought for the legacy. 


A decree for The Maſter of the Rolls decreed, that it be referred to a Maſter to 
the ea if ſee what is due to the plaintiff, for her legacy of 150/. and to com- 
intereſt at 4 pute intereſt at 4./. per cent. from a year after the death of Joan Leigh, 
per cent. from and the defendant to pay what ſhould be found due, or in default 
d death o thereof, the defendant is to account for the rents of Hills tenement, 


the mother, and that Hill's tenement be ſold. 


and upon ap- 
peal to Lord Chanceilor, decree affirmed, 


On the 25h of July 1739 this cauſe came on before his Lordſhip, 
upon an appeal from the decree of the Maſter of the Rolls. 
Lord Chancellor: I think the will obſcurely penned, but the con- 
ſtruction muſt be agreeable to the intent of the whole will taken 
together; and upon that conſideration I am of opinion the decree at 
the Rolls 1s right. 
The words the teſtator uſes in the diſpoſition of his perſonal eſtate, 
wirldly goods, are an extenſive deſcription thereof; and then the firſt 
queſtion will be, Whether, by the words and intent of the teſtator, 
the legacy is a charge on the real eſtate ? 
Condens 56 I am of opinion it is, and that no other part of the eſtate, but the 
e real, is charged with it; the teſtator breaks the deſcent, and his fon 
from the na- Robert takes only a remainder under the will, and the clauſe of the 
_ 5 = legacy to his daughter Mary is to be conſtrued juſt as if it had fol- 
nere the lowed the clauſe of the deviſe to Robert and his heirs, and therefore is 
words merely a condition annexed to the eſtate, and conditions in wills are often con- 
woke e ſtrued ſo from the nature of the thing itſelf, where the words merely 
tional. of themſelves are not conditional, as in the caſe of adverbs of time, 
and here are adverbs of time directing the particular time of pay- 
ment, and the word then has often been conſtrued à condition. 
It is objected, that it is not ſaid to be paid out of the eflate at Hills, 
nor is it ſaid by whom it is to be paid, 
3 | But 
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But there are many caſes where it is neither ſaid to be paid out Though a le. 
of the eſtate, nor by whom, yet has been conſidered as a charge 9 ohne 
upon the eſtate, where the general intent of the teſtator has appeared; be paid out of 
but here the whole will being taken together, the ſubſequent clauſe = _ = 
directing Henry to pay, he coming into poſſeſſion, &c. is a plain de- 1 


claration of the teſtator's intent, that the perſon who poſſeſſed the ſidered as a 
eſtate ſhould Pay the legacy. charge there 


on, where the 
general intent of the teſtator has appeared. 


The teſtator intended it ſhould come out of both eſtates, and he has 
charged his ſon, in reſpect of the whole eſtate he was to have; and that 
is generally the rule of proportion in charging the ſon for younger 
childrens fortunes, in reſpect of the value of the whole eſtate that is to 
come to him. The words are, I think, ſufficient to charge the real 
eſtate; and as to the perſonal, it is given abſolutely and intirely to 
the mother; ſhe might ſpend it, or do what ſhe pleaſed with it; nor 
is the legacy given to be paid at the particular time of the death 
of the mother, ſo that it is impoſſible to imagine that could be the fund 
intended by the teſtator. 

The ſecond queſtion is, Whether the plaintiff's legacy is a con- A condition 
tingent charge? For it has been inſiſted on by the detendant's coun- N 
ſel, that it depended on the contingency of Robert's perſonally en- viſe ſo takes 
joying the premiſſes; but the conſtruction muſt be, when the deviſe ten g du 
to Robert takes effect, and the preſent defendant claims under Robert, , IE 
and the condition will bind the heir, if the deviſe ſo takes effect as ceſtor, as much 
that he muſt claim under the anceſtor, as much as if the anceſtor him- 8 
ſelf had taken in poſſeſſion. in poſſeſſion. 

As to the ſatisfaction ſaid to be received by the plaintiff from the 
mother, that depends on the queſtion, Whether this was a legacy 
payable out of the perſonal eſtate? But this never was ſo, nor was 
the perſonal eſtate liable, for if it had been intended, there would 
have been no occaſion to poſtpone the payment of the legacy, till 
the eſtates called Boreys and Hills came into poſſeſſion. 

Decree affirmed, 


May the 13th 1738. 


Burgoigne v. Fox and others. 

9 | : Caſe 270. 
0 the marriage of Lord Bingley with a daughter of Lord Guernu- n SO 
fey, a ſettlement was made of his eſtate in 27r#/hrre, to the charged by 
common uſes of a marriage ſettlement, and in caſe of failure of iſſue Lord Biagio, 

c | | Fr hf Ff J on the term of 
male, a term of 1000 years was created for raiſing the {um of 10, oo. 10% year, 
tor daughters portions. ſhall not be 


paid out of his 
perſonal eſtate, but the land on which it was originally charged muſt bear the burthen of it, 


Lord 


— — — 3m 
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Lord Bingley afterwards, by leaſe and releaſe, dated the 25th and 
26th of Augu/? 1714, conveys an eſtate he had in Hertfordſhire, 
called The Nunnery of Cheſhunt, to the uſe of himſelf for life, re- 
mainder to truſtees to preſerve contingent remainders, remainder to 
his firſt and other ſons in tail, remainder to Samuel Benſon (a near 
relation) for life, remainder to truſtees to preſerve contingent remain- 
ders, remainder to his firſt and other ſons in tail, remainder to the 
right heirs of Lord Hingley, ſubject to a power of revocation by any 
deed or writing under the hand and ſeal of Lord Bingley, and atteſted 
by two or more witneſſes, ſo as, at the time of ſuch revocation, he 
ſettles other land in 7ori/hire, free from all incumbrances, and of as 
good or better yearly value than the eſtate at Cheſhunt, to the ſame 
uſes as are mentioned in the deed of 1714. 

Lord Bingley afterwards, by his will dated the 17th of June 1729, 
<« deviſcs to the preſent plaintiff an eſtate for life, in the lands, &c. at 
«© Cheſhunt; and all his lands in 7orifhrre, and elſewhere, he deviſes 
eto truſtees, for the benefit of his daughter and only child, (ſince 
married to Mr. Fox the defeadant) for life, remainder to the firſt 
«© and other ſons in tail, remainder over, &c.” 

Afterwards Lord Bingley, by leaſe and releaſe, of the 29th and 
30th of June 1730, intended by him as an execution of the power of 
revocation in the deeds of 1714, conveys an eſtate at Hatton in York- 


ſhire, to the ſame uſes with the deeds in 1714. 


But this eſtate was deficient in value, and was likewiſe charged 
with the term of 1000 years, under a deed in 1703, for raiſing 10, oool. 


for daughters portions. 
After the death of Lord Bingley, a bill was brought, and decree 


obtained by conſent, for charging Lord Bingley's perſonal eſtate with 


this 10,000), portion, which was done to avoid circuity, the teſtator 
having, by his will, directed his perſonal eſtate, which was very 
confiderable, to be laid out in the purchale of lands, to be ſettled to 
the uſes mentioned in his will as to the other lands. 

Samuel Benſon died, and Robert his ſon refuſing to accept of the 
eſtate at Hatton, under the deed of 1730, and having recovered 
the Cheſhunt eſtate by ejectment, the bill was now brought by the 
plaintiff, praying, in the alternative, either that Robert Benſon may 
be compelled to relinquiſh his claim to the Cheſhunt eſtate, and accept 
that of Hallon, upon a ſuppoſition that the power of revocation was 
equitably, though not legally purſued; or, that if that ſhould bo 
thought otherwiſe, that the plaintiff may have the Hatton eſtate, which 
appeared to be conveyed to Robert Benſon, in lieu of the Cheſhunt 
eſtate, or at leaſt to have a ſatisfaction and equivalent for this deviſe out 
of the perſonal eſtate of the teſtator, in reſpect of a covenant entered 
into by him in the dzed of 1730 that the Hatton eſtate then was, 
and ſhould continue, during the intereſt of Samuel Benſon therein, of 
the clear value of 120/. per ann. which was the value of the Cheſhunt 
eſtate at the time of the ſettlement thereof in 1714. | | 

Lord Chancell;r : I am clearly of opinion the power of revocation 


was not well executed in reſpect of the difference of the value of the 
2 TWO 


Real Eſtate. 


two eſtates, and the term of 1000 years which covered Hatton, as 
part of the Tork/hrre eſtate ſettled in 1703. 

I am likewiſe clearly of opinion, that the deed of 1730 was a re- 
vocation of the will, gucad the deviſe of the Hatton eſtate, as part of 
all the teſtator's lands, &c. in Yorkſhire, mentioned to be deviſed by 
the will, and therefore Hatton could not be ſubject to the particular 
uſes created by the will. Vide Shower's Parl. Ca. 1 50. 

But as it was admitted, that though Robert Benſon had the legal 
eſtate both in Cheſhunt and Hatton eſtates, the former under the ſct- 
tlement in 1714, and the other in 1730, yet as one only was plainly 
intended him, and he chuſes to adhere to the Cheſhunt, &c. he muſt 
be a truſtee as to the other eſtates, for ſome perſon or other who in 
equity has a right to it, and I think the heir at law of the teſtator 
will plainly be intitled to this truſt ; and the principal queſtion thero- 
fore is, as between the plaintiff and the heir at law. 

And as the plaintiff claims only under the will, and is therefore 
a meer volunteer, he is not intitled to any equity of this kind. 

That in the caſe of Neys v. Mordaunt, 2 Vern. 581. it is plain 
Lord Cowper went upon this, a proviſion which was thereby to be 
made by a father for his child; and it is likewiſe in this reſpect diſ- 
tinguiſhable, that the diſpute there was between perſons who claimed 
under the ſame will, here between a deviſee and the heir at law, who 
is always favoured. 

In Reeve v. Reeve, 1 Vern. 219 particular notice taken by the 
teſtator, in his will, of his apprehenſion that the 3000/7. charge would 
be good againſt the jointure. No expreſs intention of any thing of 
that kind appears in the preſent caſe. Here it was likewiſe to make 
proviſion for an only daughter, and no inference can be drawn from 
thoſe reſolutions, in favour of a meer volunteer, as the plaintiff is. 


N. B. Held clearly by Lord Chancellor, there was no pretence 
for paying off the 10,000/. charged on the term of 1000 years, out 
of the perſonal eſtate of Lord Bingley, but the land on which it was 
originally charged muſt bear the burthen of it ; and what was done by 
the decree in this caſe could be only matter of agreement between the 

arties. 
3 His Lordſhip declared he ſaw no cauſe to give the plaintiff any 
relief in equity, and therefore ordered that the matter of the plaintiff's 
bill ſtand diſmiſſed without coſts, 
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Receiver. 


(A) Rule as to appointing him. 
May the 31ſt 1738. 


Anon.” 


Caſe 271. LR Chancellor : There is no inſtance of appointing a receiver 


Thecourt will of the rents and profits of an infant's eſtate, where there is no 
not appoint a 


receiver of an bill depending in this court; if it had been only filed, there might 
infant's eſtate, haye been an application for this purpoſe on behalf of the infant. 


is no Vide title Infant. May the 3 iſt 1738. 


—— 


. 
Becoveries. 


Vide title Agreements, Articles, and Covenants, under the diviſion, 
When to be performed in Specte. 


Vide title Fines and Recoveries. 
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Relations. 
Vide title Expofition of Wards. 


CA 


579 


K 


Remainder, 
July the 17th 1738. 


Eleanor Davenport widow, one of the daughters of 
Margaretta Farmer widow, deccaſed, and John Plaines 
Davenport her ſon, and Mitchel Lodge, and Chaplin, TS 
executors of Margaretta Farmer, 


Jobn Oldis, John Blake, Richard Owen, and Margaret 


2 5 Defendants. 


JOHN Ouen Eſquire, being ſeiſed in fee of a meſſuage and lands Caſe 272. 
in Shropſhire, mortgaged the premiſſes to Griffith Thomas for fl. deviſos 


120 J. and being alſo ſeiſed in fee of a meſſuage in the poſſeſſion of _— * 


Margaret Humphrys, did by will deviſe the two meſſuages, with the and after her 
lands belonging to his wife Margaret Owen, for her lite, and after deceaſe to tus 


, ſon and 
ber deceaſe, to his ſon and daughter John and Margaret Owen, 70 be daughter, 


equally divided between them, and the ſeveral and reſpective iſſues of — and 
therr bodies, and for want of ſuch iſſue, to Margaret Owen bis wife be g ot 0 
in fee, and made her ſole executrix: She proved the will, entred vided between 


on the ſaid meſſuages, and received the rents till her death in Dec, them. and the 


* . . . { | nd * 
1726, having ſurvived her fon John Owen, who died an infant un- ſpeclive lues 
married. : of their bo- 
40 dies, and ſor 


want of ſuch iſſue, to his wife in fee. This will not create a croſs remainder, which can only be raiſed by an 
Implication abſolutely neceſſary, which is not the cafe here, for the words /evera/ and re/pedive, effectually 
disjoin the title. 


The widow of the teſtator, after his death, married with John 
Farmer the plaintiff Eleanor's father, and having ſurvived him, 
made her will, reciting her firſt huſband's will, and deviſed one 
moiety of the ſaid two meſſuages to Mitebell, Lodge, and Chaplin, 
in truſt for the ſeparate uſe of the plaintiff Eleanor her daughter, du- 
ring her life, and after her deceaſe, to John Davenport the ſon 
of Eleanor for life, and after his deceaſe, to the defendant Richard 
Owen in fee. 

The defendant Margaret, the daughter of the teſtator John Owen, 
married one Lee (who is fince dead), and the defendant Old's ha- 
ving paid off Thomas's mortgage, took an aſſignment thereof, and 
being willing to purchaſe the Shropſbire eſtate of Lee, and the defen- 
dant Margaret his wife, they by indentures of leaſe and relcaſe in 1732, 
between them and Oldis, in conſideration of the ſum therein men- 
| tioned, granted to him the ſaid premiſſes, and ſuffered a recovery, 
and he inſiſts that he has a right to enjoy the ſame, as /fanding 
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Craft remain- 
ders have ne- 
ver been ad- 


judged to 


ariſe merely 
upon theſe 
words, In 


Remainder. 


the place of Margaret Lee, on whom, upon the death of John Owen 
her brother, the eflate deſcended by ſurvi vorſbip, and that ſhe became 
intitled- thereto by a croſs remainder under the teftator's worll, 
The plaintiffs claim the benefit of their ſeveral deviſes under the 
will of Margaretta Farmer, and have brought their bill, in order 
that the plaintiff Eleanor may, on paying her ſhare of the mort- 
gage, have a conveyance of a moiety of the premiſſes, and that ſhe 
may be let into the receipt of one moiety of the rent, and that a par- 
tition may be made of the ſaid premiſſes, and that ſhe may be 
quieted in the poſſeſſion of a moiety thereof, in ſeveralty for the 
plaintiff's benefit. | 
Lord Chancellor: J am of opinion, that the will in this caſe is not 
ſo penned, as to create a croſs remainder, which as it is never fa- 
voured by the law, can only.be raiſed by an implication abſolutdy 
neceſſary, and that is not the preſent caſe, for here the words ſeveral 


«and reſpective, effectually disjoin the title; is Loruſtip for this pur- 


poſe cited the caſe of Comber and Hill, in the King's Bench. H. J. 
7 Ged. 2. 1733 %. K. : 2020. K-. - 

The only inſtance wherein this caſe differs, is, that in the caſe of 
Comber and Hill, all the deviſees were grand children, in equal de- 
gree to the teſtator, and in this caſe the deviſe over was to the wife, 
who could not claim as heir at law, but yet the preſumption of 
kindneſs was as ſtrong in favour of a wife, and then this does not 
differ from the reaſon of that caſe. . „ LRN: EA 

In the caſe of Holmes and Meynell, Raymond 425. a great ſtreſs 


was laid upon the word they, in caſe they happened to die, then he 


deviſed all the premiſſes, nor can there be any cafe cited, where 
croſs remainders have been adjudged to. ariſe merely upon theſe 
words, in default of ſuch iſſue, and therefore his Lordfhrp declared, 


default of ſucb that the plaintiffs Eleanor Davenport, John Davenport, and tlie de- 


i ue. 


fendant Richard Owen, are intitled to the equity of redemption of a 
moiety of the premiſſes, on payment of a moiety of the prineipal and 
intereſt on the ſaid mortgage, and that in caſe either of the plaintiffs, 
or the defendant Richard Owen ſhould redeem the ſaid” premiſſes, 


then he decreed that a commiſſion ſhould iſſue, to divide the 


premiſſes 


Ld _— * — — — _— * 3 


* John Helden being ſeiſed of ſeveral lands in fee, deviſed to his ſon Richard for 
his life, with remainder to his iſſue in tail male, and after his death without iſſue, he 
deviſed the ptemiſſes among his three grandchildren in this manner, To his grandſon 
Richard and Elizabeth his grandaughter as tenants in common, and to the heirs of 
their reſpective bodies, and fer default of ſuch iſſue, the remainder to his grandaughter 
Anne Holden in fee: Anne married, and afterwards Elizabeth died without iſſue of her 
body: The queſtion was, Whether Richard Holden and Elizabeth took an eſtate in 
common, with croſs remainders to the heirs of their bodies, for then the eſtate could 
not veſt in Anne, but upon failure of iſſue of both their bodies, or whether this was an 
eſtate in common, with remainders to the heirs of their bodies generally, for in that 
caſe, one moiety of the eftate would veſt in Anne, who had the remainder in fee, im- 
mediately upon the death of either of them without iſſue : The court were of opinion, 
that no croſs remainders were created by this deviſe, but that by the death of Eliaa- 
beth her moiety went over to Anne. "4. A. ., * 
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premiſſes into moieties, one moiety to go to the plaintiffs Eleanor, and 
John Davenport, and the defendant Oren, according to their intereſt 
therein, and the other moiety to the defendant Oldis, and after ſuch 
partition made, he directed proper conveyances to be executed by the 
ſeveral parties. 3 


March the 12th 1738. Lhe 
„V 


H. opkins alias Dare v. Hopkins. 


4 


EARD upon the zd of March, and ſtood for judgment this 
day, wag 3 
John Hopkins the teſtator, having a large real and perſonal eſtate, makes ED 


his real — 7594. 
2 diſpoſition of both by his will, and as to the bulk of his real eſtate, to Kr np — 8 


deviſes the ſame to truſtees and their heirs, to the uſe of them and heir heirs, to 


their . heirs, upon ſeveral truſts, vig. for Samuel, the only ſon of his 3 


couſin Jobn Hopkins for life, and after his deceaſe, in truſt for the cheir heirs, 


firſt and every other ſon of the body of the ſaid Samuel, to be be- + "gp 
gotten ſucceſſively, and the heirs males of the body of every ſuch fon fler mer. 


reſpectively, and for want of ſuch iſſue, in caſe his couſin John Hop- , Theſe 


kins ſhould have any other ſon, then for all and every ſuch other ſon — 
for life, with like remainders to their iſſue male, and for default of his intention, 


ſuch, iſſue, to the firſt and every other ſon of the body of Sarah, eldeſt an the legal 
daughter of his faid couſin Jobn Hopkins for life ſucceſſively, with g,ug 22 
like remainders to their iſſue male, and for want of ſuch iſſue, the to ſupport all 
like remainders to the firſt and every other fon of Mary, ſecond tele tuft 


and limita - 


daughter of his ſaid couſin Jobn Hopkins, and their iſſue male, and ſo tions after de- 
carries on the limitation in like manner, in reſpe& of the other clared ; 


daughters of his ſaid couſin, then in being, and for want of ſuch 1 


iſſue, in caſe his couſin John Hopkins ſhould have any other daughter after born 
or daughters, then in truſt for their firſt and every other ſon in like {ons of J. Ei. 


manner, and for default of ſuch iſſue, in truſt for the firſt and other 2 N 


ſons of his couſin Hannab Dare, with like remainders to her firſt conſtruction as 


and every other ſon and their iſſue male, with remainders over to — = 
other relations, remainder to his own right heirs. ing of opinion 


it was not in- 


conliſtent with the rules of law and equity. 


Then comes a proviſo, that none of the perſons to whom the eſtate 
was thereby limited, thould be in actual poſſeſſion of the whole, or 
any part thereof, till he or they reſpectively attained his or their age 
or ages of 21, and in the mean time, the truſtees to make a hand- 
ſom allowance for the education of ſuch perſons, and the overplus to 
go to ſuch as ſhould be intitled thereto, 

Theſe are the ſeveral limitations and proviſoes, materially relating 
to the real eſtate. 

Then he deviſes all the reſt and reſidue of his perſonal eſtate, in 
caſe there ſhould be any, after payment of debts, Cc. to his executors 
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in truſt, to be, with all convenient ſpeed, laid out in che par- 
chaſe of lands, and to be ſettled to and upon the ſame truſts nr 5 
poſes in his will declared of the real eſtate he was then ſeiſed of 
and made the truſtees his executors. * 07 21 

Samuel Hopkins the firſt deviſee died before the teſtator, which 
after the teſtator's death, occafioned the bringing two bills, one by 
John Hopkins and his daughter, to have an account, and an execu- 
tion of the truſt, and hn Hophins prayed, that as heir at law, he 
might have the profits till ſome perſons come in efſe, capable to take 
under the will, as part of the truſt undiſpoſed of ; the other was 
brought by the truſtees, that till a perfon was in e, capable of taking, 
the profits might be accumulated to increaſe the eſtate. ' 
Iheſe cauſes were heard before the Maſter of the Rolls in 1733, 
and it was admitted on all hands, that if Samuel had ſurvived the teſ- 
tator, he would have taken "(at lealt) an eſtate for Tife, in the truſt in 

olſeſſion, and all the Mabſegquent limitations between him and the 
_ "Preſent plaintiff, would in ſuch i caſe ha ve been contingent re- re- 

mainders. 
Hut i was inſiſted for the plaintiffs in the original cauſe, that by 
the death of Samuel in the teſtator's life, that deviſe was void, and 
was to be conſidered as if it had never been inſerted, and that if the 
ſubſequent limitations could not take effect as contingent remainders, 
they might, by way, of executory deviſe, and that they ſhould' Ope- 
rate as they could, ut res magis valeat quam pereat. 
For the preſent plaintiff it was inſiſted, that by the death of 
Samuel, the eſtate of freehold deviſed to him, became void, apd fo 
conſequently the contingent remainders, and that the jaw nnot 
admit a limitation in its original creation, a . remainde r, to 
be by an accident changed into an executory deviſe. | 

The Maſter of the Rolls was of opinion, © That the ere to 
te Samuel Hopkins was to be conſidered as if it had never been in. the 
* will, and therefore that the deviſe to after- born ſons being b 
« future words, in cafe his couſin Jahn Hopkins ſhould have any 
< other ſon, it was now to be conſidered as the firſt deviſe, and might 
< take effect as an executory deviſe.” 

Lord Chancellor Talbot was of the ſame opinion on the appeal, 
(Vide Caf. in Eg. in his time, 44.) © and decreed, the truſtees to de- 
liver poſſeſſion to the plaintiff John Hopkins, (of particular eſtates) 
* and of the eſtate purchaſed by the teſtator, after the mers the 
will, and to deliver the deeds and writings to him, and declared 
he was intitled to the rents and profits deviſed to the truſtees, ac- 

crued ſince the teſtator's death, till ſome perſon ſhould be in be- 
ing, intitled to an ęſtate for life i in poſſeſſion, (which makes no dif- 

| E ference in the decree) according to the limitation in the will, and 
was intitled to the ſurplus produce of the teſtator's eſtate, "after 
payment of the annual ſum charged thereon, and directed an, ac- 
count of both the real and perſonal eſtate, and a like direction as 
to the perſonal eſtate for inveſting it in lands: There was no di- 
< rection given concerning a conveyance of the eſtate, but a general 
& reſervation 
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* ſari and liberty to apply to the court, as there ſhould be 
© Oct Not? ci n 1 TRA N 8 Sas 1 
This was the decree then made, and upon great conſideration, and 
as to the point on which it was eſtabliſhed, it is not diſputed in 
this caſe, becauſe the plaintiff here founds himſelf by the preſent 
bill, expreſly on the foot of that decree. 
Since that decree, two new events have happened, which have 
given riſe to this ſuit. 
Jon Hepkins on the 18th of June 1736 had another fon born, 
named William, who died the 24th of Dec. 1737, and on his death 
the plaintiff, the eldeſt ſon of Hannah Dare, having attajned twenty- 
one, brought this bill to have a ſettlement made by the truſtees, and 
firſt- prays an eſtate may be limited to him in poſſeſſion, and alſo an 
account of the profits during William's life, and that the ſurplus 
profits may be paid to him. 3 


ity Ft 


r 


This is a contingent remainder, and not an executory deviſe, for 
the eſtate for life in the firſt taker, is a veſted intereſt, and conſe- 
wen the * remainder veſts at the ſame time. Pays's 
caſe, Cro. Eliz. 848. . 

"The teſtator has laboured to give to an un- born perſon, what he 
apprehends was never given to any unborn perſon before, for he has 
Acltrained the veſting of the freehold, and ſuſpended it further than 
any court whatever has attempted to do. 

ab What we contend for is, that admitting this was an executory 
. vile in the ſecond ſon of John Hopkins, yet after he was born, 
whatever was executory, was then executed, and the freehold eſtate 
for life veſted in him, with remainders to his firſt and every other 
ſon, and as he has died without iſſue male, the contingent remainder 
K p! ce in the plaintiff. Lie v. Gray. | 
il N between the limitation which did come in efſe by 
the birth of Villiam, and the limitation which would have come in 

N immediately, if Samuel the firſt ſon of the nephew Jahn Hopkins, 
had ſurvived the teſtator but an hour. 

The proviſo in the will, is an abridgment of the power which is 
given to the firſt taker, of holding an eſtate for life, and is for that 
reaſon, void, as much as if a perſon ſhould appoint one executor, and 
then reſtrain him from adminiſtring. Taylor v. Brydal, 2 Med. 289. 
Ihe queſtion will be, Whether, notwithſtanding William the ſon 
was born, the whole rents and profits of the teſtator's eſtate, ſhall ſtill 
accumulate, till the infant would have attained his age of twenty- 
ö 5 or Whether by the birth of William the freehold. abſolutely 
peſted in him. 
If a man in a will attempts to give ſuch an eſtate as the law 
.. does.not admit, and endeavours to ralſe ſuch a contingency as it will 
not allow, they muſt take their fate according to the rules of law. 
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Reeves v. Long, 3 Lev. 408. Salk. 227. the caſe which introduced 


the ſtatute of King William, as to unborn children. 
Execatory deviſes had their original here, but the reaſon of it was 


ſo ſtrong, that the courts of law ſoon conformed to thoſe rules. 

No. body is intitled to take the profits under Lord Chancellor 
Talbet's addition to Sir Joſeph Fekyll's decree, but Jobn Hopkins, and 
the court is filent as to every other perſon. 

What is the fer minus @ quo under the laſt decree ? Why, until a 
perſon is born, who is intitled to take an eſtate for life in poſſeſ- 
ſion, for otherwiſe my Lord Talbot would have added, until ſuch 

rſon arrive at the age of 21 years. 

It would be repugnant to ſay, that Joby Hopkins took an eſtate for 
21 years, at the very time that his eſtate as heir at /aw ceaſed upon 
the birth of his ſon; 

William was not in efſe at the time of the executory deviſe, and 
therefore to ſay it is ſtill executory, is carrying this doctrine further 
than was ever yet attempted, for it will wait longer than the compaſs 
of one life, for here is the life of William who is dead, and the life 
of a perſon who is unborn. 


Mr. Noel of the ſame ſide. 


The only queſtion, Whether the contingent remainder takes ef- 
fect in poſſeſſion in the plaintiff, upon the death of the ſecond fon 
of John Hopkins ? Or whether it is ſtill to wait, till the birth of ano- 
ther ſon of John Hepkins, 

As an executory Aerile was introduced to ſupport and aſſiſt the 
rules of law, this court will not conſtrue an executory deviſe in ſuch 
a manner as to overturn the rules of law. 

Lord Chancellor : Pays's caſe is likewiſe reported in Noy 43. and 


differently ſtated from what it is in Cro. Elix. 848. 


Mr. Noel: It was only neceſſity that obliged the court to conſtrue 
1 an executory deviſe, at the time of the decree of Lord Chancellor 

albot. 

But as here is a ſon of Jahn Hopkins born ſince the decree, this 
neceſſity ceaſes, and eo inſtante the eſtate for life veſted in poſſeſſion 
in the ſon, the contingent remainder veſted in the plaintiff. 

The teſtator allowing the truſtees to expend ſuch a ſum up 
the birth of the firſt perſon, who ſhould take an eſtate for life in 
poſſeſſion, by way of education, as is ſuitable to the largeneſs of the 
cſtate he is intitled to at twenty-one, ſhews the intention of the teſ- 
tator, that it ſhould veſt in the firſt taker. Bate's caſe, Sal. 254. 

Lord Chancellor : The word immediate was put in at firſt by Lord- 
Talbot, in his decree, in his own hand, but ſtruck out afterwards, 
and ſtands now as has been before mentioned, V!2, inſtead of imme- 
diate eſtate for life in poſſeſſion : only, eſtate for life in poſſeſſion. 

Mr. Green of the fame ſide, cited Dyer 3 & 4. Pollex. 430. where 
it is ſaid by a very high authority, that the. i intention of a teſtator 1 oy = 
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rec the” conſttückion of a will, but if that intention, though ever 
fo plain, is contrary to law, it is abſolutely void. ee 
The queſtion, if the plaintiff ſhould have a decree, whether he is 


intitleck only to an eſtate for life, or to an eſtate tail by virtue of the 


limitation to him for life, remainder to the heirs male of his body ; 
he inſiſted for the plaintiff, that theſe are words of limitation, and 
not of purchaſe. | | 


Mr. Murray of the ſame fide. 


This is carried farther than the law will ſuffer executory deviſes to 
wait, for here it muſt wait till the death of the father Jahn Hopkins, 
and-the-deat! of the ſon of John Hopkins, and the rule is, that it 
muſt wait only 21 years, or ariſe within the compaſs of one life. 

Lord Chancellor Talbot in his reaſons: for ſupport of his decree 
ſays, if Samuel Hopkins had ſurvived the teſtator, he would certainly 
have had an eſtate for life, and there can be no diſtinction made be- 
tween the limitation in the will to Samuel, and the limitation to any 
other ſon to be born of the teſtator's nephew, John Hopkins. 

That the contingency was to wait till the firſt perſon who ſhould 
take an eſtate for life, arrives at the age of 21, was never conſidered 
at all in the hearing before Lord Talbot, and never could, becauſe the 
profits are diſpoſed of by the teſtator himſelf. 

In all caſes of property, this court inviolably, and invariably ad- 
heres to the rules of law, becauſe they are poſitive, and all the good 
end of uſes before the ſtatute, are ſtill preſerved in the conſtruction of 
truſts; ſince the ſtatute for 2quitas ſequrtur legem. 

It is contrary to the policy of the law, to ſupport an executory 
deviſe any longer than till an eſtate for life comes in being, upon 
which the contingency may veſt : An executory deviſe cannot be ex- 
tended further, or an eſtate made unalienable any longer than for 
a liſt in being, or 21 years after ſuch life. Stevens v. Stevens, Caf. in 
Eq. in Lord Talbot's time. | 

In the Duke of Nor/e/k's caſe, Select Caſes in Chancery 1. it was 
faid by Lord Keeper North, that the meaſures of limitation in reſpect 
to theft truſt of a term, and of the legal eſtate of a term are all one, 
and this court makes no diſtinction any more than the courts of law. 
Lide Humber/ton v. Humberſton, 2 Vern. 637. 

1 Nil % | 


Mr. Attorney general e contra. 


5 Money directed by a deviſe to be laid out in land, and ſettled in a 
Particular manner, is a mere executory truſt, and muſt be carried 


* 0 * 


Mr, Broum of the ſame ſide. | 


bo has been inſiſted for the plaintiff, that the limitation to him, 
has taken effect to the excluſion of all others, and it is pretended, 
7K that 
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that truſts in the caſes of property muſt be governed exactly by the 


ſame rule as legal eſtates. Ta 
There are ſeveral inſtances, where this court have deviated from 
this rule; as a dowreſs is intitled to dower in a legal eſtate, but can- 
not be endowed of a truſt, at law a man cannot, convey an eſtate to 
his wife, but in this court he may do it by way of uſe. - 1 


As it was impoſſible, at Common law, for a perſon to convey an 


.eſtate, but he muſt part with the whole eſtate at the time; to ob- 
viate this inconvenience, the invention of uſes aroſe; as for inſtance, 


If a man conveyed to A. and his heirs, to commence within 4 years, 
during the intervening time, the freehold is in abeyance, and is a 
void remainder, but taking it as a ſpringing ule, the eſtate continues 
in the feoffor, and is executory till the expiration of the 4 years, 
The invention of truſts to preſerve contingent eſtates, was to re- 
medy many inconveniences, and among the reſt, to guard againſt 
the accident of a ſon's being born after the death of the father. 
A general legal eſtate here is conveyed to the truſtees in, truſt to 
preſerve and anſwer the particular purpoſes of his will, and therefore 
in this caſe, it is a general legal eſtate, and a general truſt. _ 
The teſtator declares, if Mr. Hopkins has another fon, they, ſhall 
be truſtees for that ſon, which muſt mean that they ſhould be. truſtees 


of the eftate likewiſe, for when a thing is given, the means by. which 


it may be obtained, are certainly intended to be given at the, ſame 
time, and it would be harſh to ſay in a court of equity, whoſe. chief 
juriſdiction ariſes out of truſts, that Chancery will limit and reſtrain 
the power of truſtees, where it is naturally and neceſſarily implied, 
though not expreſſed in terms. Jide the caſe of Reeves v. Long, 
3 Lev. 408. | t 1111 gan b 

The rule of executory deviſes has been extended in Stevens v. Ste- 
vens ſo far, as till a child ſhall come to the age of 21, and far this 
reaſon, becauſe no perſon until that age is intitled to convey. 

In the caſe upon ſerjeant Maynard's will, the court directed 


truſtees to preſerve and ſupport contingent remainders, tho? omitted 


in the will itſelf. bim 
Chapman v. Bliſſar, before Lord Talbot, after Hopkins and Hopkins, 
Caſes in Equity, in his time, 145. | 100 
It is juſtice, his Lordſhip ſaid, in a court of equity to apply the 
legal eſtate, ſo as to ſupport the traſt eſtate, and your Lordſhip will, 
I do not doubt, preſerve theſe truſts in the ſame manner. 


Mr. Fazakerley of the ſame fide. 


The arguments which the counſel of the other fide draw to truſts, 
from the rules of law, I allow is very right, where they are exactly 
the ſame in all circumſtances, but where they are not ſimilar, it. is 
otherwiſe; for if the reaſon ceaſes, it would be abſurd to conſtrue 
them by the ſame rules, Jide the rector of Chedington's caſe, 1 Co. 
'T 48. b. | | | 1 81 
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An eſtate at law nhray be in abeyance, but a truſt is not ſo one mo- 
ment in equity, for if there was a chaſm of ever ſo ſmall a duration, 
it would revert to the heir at law: In Salter's caſe, Jelverton, fol. 9 
lo. a caſe put there by Lord Chief Juſtice Popham, and agreed to 
by all the Judges, and a much ſtronger one than the preſent, 

It is not neceſſary that there ſhould be a truſt at all, to preſerve 
a contingent remainder. | 

Many inftances where this court have ſpelt out the intent of a 
teſtitor, though it is not expreſſed in words, for by implication this 
court. have done what the teſtator intended, 5 
Are they in this caſe appointed truſtees for any particular purpoſe, 
excluſive of another? if they are not, then are they truſtees in ge- 
neral for all the uſes of the will, and among the reſt, are to be con- 
ſidered as truſtees to preſerve contingent remainders. 

The conſtruction we contend for, will ſupport the whole inten- 
tion, but what the plaintiffs aim at, will defeat it in the greateſt part 
of the will, therefore we hope your Lordſhip will conſtrue them 
truſtees for the purpoſe we inſiſt upon, the preſerving the contingent 
remainders; the caſe of Maſſenburgb v. Aſh is not exactly ſtated in 
2 Vent. but in the oFavo edition of Chancery caſes, it is. 

As to the perſonal eſtate; where-ever there is an executory truſt, this 
court will mould it in ſuch a manner, as may beſt anſwer the inten- 
tion of the teſtator, and therefore I ſhall not trouble your Lordſhip 
with caſes to this point: When they are truſtees for the ſeveral pur- 
poſes in tlie will, it is abſurd to ſay, that they are not truſtees to 
preſttve the contingent remainders, which is one of the principal pur- 
poſes of the will, and the teſtator has given the eſtate to truſtees 
during the life of Jobn, and during the life of Anne the mother. 


Mr. Chute by way of reply. 


It has been inſiſted by the gentlemen of the other fide, that the 
caſe. of Samuel and William are the fame, and that the contingent 
remainders ought {till to be preſerved. 
I never heard, nor ever met with it, that when a tenant for life 
is born, with remainder to his firſt and every other fon in tail, that 
truſtees ever interpoſed any further, an between ſuch tenant for life, 
and his iſſue in tail, and contingent remainders beyond this would 
be too remote to'be at all conſidered in the cye of the law ; ſuch a 
diſtant remainder is not ſo much as aſſets in this court. 

Lord Chancellor : This could not be an executory deviſe, becauſe 

there was an eſtate of freehold before it, and therefore it is a con- 
tingent remainder, 
\ Mr. Chute : There is no difference between the preſent cafe, and 
Himberſton v. Humberſton, but only there ſeveral eſtates for life were 
limited" to perſons not in efſe, and bere eſtates tail are limited to fu- 
ture perſons unborn. | 

In this caſe, whilſt John Hopkins is without a ſon, he enters at the 
door of his teſtator, and has quiet poſſeſſion, as ſoon as a ſon is born, 
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he is turned out again, and if the ſon dies, he enters at the door 
again. 

It has been inſiſted upon, that this is an abſolute eſtate of freehold 
in the, truſtees; I am at a loſs then to conceive how they can ſub- 
divide this abſolute eſtate, into ſo many particular freeholds, as they 
muſt do, if they would preſerve the contingent remainders, for I 
ſubmit to your Lordſhip, that upon the birth of William, an eſtate 
| "I for life actually veſted in him, and was not to wait till he arrived at 

the age of 21, and that at the ſame time the ſubſequent limitations 
of courſe ceaſed to be executory, and are become veſted remainders, 

1 to take place upon the death of William without iſſue, and in this re— 
| ſpect equity too will follow the law; for as uſes, before the ſtatute 
of uſes, were the fame as Fruſts, lo, ſince the ſtatute of uſes, truſts 
| are conſidered in the nature of uſes before the ſtatute. Vide Chud- 

leigh's caſe, 1 Cv. 113. 4. 
13 ere LET 4 Ted Chancellor : For the plaintiff it is argued, that the eſtate 
4. . 5 e eee veſted in William on his birth, and was no longer executory, and 
du conſequently all the ſubſequent limitations became remainders, either 
3 . ah 2 ,- contingent, or veſted, according to their reſpective natures, and that 
ee ff g thoſe that were contingent not veſting, either during, or eo inſtante, 
1 that the particular eſtate of William determined, are now void, and 
. - => conſequently the plaintiff, as having the firſt remainder veſted in 
1 pre — e 
= oy him, is intitled to the eſtate in poſſeſſion, 

1 42 p04 <7 7 For the defendant, this was endeavoured to be anſwered three 
TD Som gen Ways. 
ee, be ora; Firſt, That there is no neceſſity to conſider the limitations ſubſe- 
bu, Penn 2 quent to that, to the ſecond fon of John Hopkins, as contingent re- 
Gal 24 7 ** - .mainders, but that they may ſubſiſt as ſo many diſtinct erento 
: 25 deviſes, and if one did not take effect, another might. 

Secondly, (And which is moſt" relied on) that admitting, that by 
| ee. Lal the mana Dthe eſtates veſting in William, the ſubſequent limitations were to, be 
1 eee looked upon as remainders, yet ſuch as were contingent, were not 
fr es le, 994 2 deſtroyed by their not veſting during his life, but that the legal eſtate 
ener ior , in the truſtees is ſufficient to ſupport them. 

13 . eros Thirdly, That a determinable freehold, in the equitable eſtate de- 
7 e cended e on the heir at law, and that is ſufficient to ſupport. the con- 
be. —. ee, The remainders of the truſt eſtate. 

| 2 INE huet, Theſe points have been well * at the bar, and there are, I 

4 ee. 4. 9. think, ſome things clear. 

. 4. 2 Fir/t, That if thoſe had been Se remainders of a legal 
| 1906, © eſtate, or a uſe executed, and no truſtees inſerted to Neſerue g contin- 

gent remainders, they would have been void. 
Secondly, It is clear, that theſe ſubſequent limitations cannot be 
ſupported as ſo many diſtinct executory deviſes. . 
In the caſe of Higgins v. Derby in Salk, before Lord Cowper, Mich. 
6 An. the utmoſt that was ſaid was, that on the limitation of the 
truſt of a term to the firſt ſon, and the heirs males of his body, which 
4 Never 
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never took effect, there never having been a ſon, that the limita- 
tion over to daughters might poſſibly be good. 


But in this caſe the truſt eſtate veſted in Milliam, and at leaſt Ur 


lite, (for it muſt be admitted, that the proviſo did not ſuſpend the 
veſting), which being a freehold, was capable of ſupporting remain- 
ders, and conſequently according to the doctrine in the caſe of Pure. 


fey v. Rogers, 2 Saund. 380. and all ahh uthoritid$” 66 — ere 


— 48 er agg 
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The caſe is therefore reduced to this "queſtion, Wieder the ga 
eſtate in the truſtees, will ſupport theſe remainders. 
Before I proceed to the diſcuſſion of it, I will obſerve that i it is not 


neceflary, in order to bar the plaintiff from Nn CO conye DES 2624. . 


all the intermediate eantingent limitations, e 200 {ubſi ing 
contingent new. . but it is ſufficient, if ſome of them are good, 


* LL . ITT 


* 


And I am of opinion, that the legal eſtate in the truſtees will 


ſupport (at leaſt) ſome of theſe — remainders (for i it is not to 


be contended that all of them are good, and this on two grounds. 
Fin, Upon the plain intention of the teſtator. 

Secondly, That this intention is conſiſtent with the rules of lau, 
and the common principles of equity. 

Fir/t, As to the intention, the preſent plaintiff certainly comes 
before the court in a very unfavourable light, for he claims under 


the will, and the teſtator's bounty, and at the ſame time endeavours 


to defeat the greateſt part of it; indeed this was retorted on the defen- 
dant the heir at law, but that i is very different, for he does not claim 
by the will, or the teſtator's intention, but paramount to that, and 
only aſks that which is not given from him. 


The teſtator could not frame a will, that no one ſhould fake his] 


eſtate, if he could, it is likely he would have done it. 
To conſider therefore, and apply this intention to this point, Firſt, 


He deviſes his real eſtate, to truſtees and their heirs,” ta the uſe of 


them and their heirs, (ſo chat it is a clear uſe executed by the ſtatute) 
upon ſeveral truſts berein after mentioned: Theſe words were properly 
and ſtrongly relied on for the defendant, as declaring his intention, 
that the legal eſtate ſo given ſhould. be uſed to ſerve and ſupport all 
the truſts and limitations: after. declared: Then he proceeds to limit 
the truſt, and when he comes to the after- born ſons. of John Hophins, 
he ſays, In caſe John Ho pk ins /bguld have any ether ſon, then in truſt 
for all and every:ſuch $0.4 ſon for liſe, with like remainders to their 


iſſue male, Gc. ſo that he expreſly declares, that they ſhould be 


truſtees for thoſe after-born ' ſons, and conſequently the court is to 
make a conſtruction to ſupport it in ſuch manner as they can: But 
though this was the plain intention, yet if it is inconſiſtent with the 
rules of law and equity, it is to be rejected. 

. . Therefore, 


e. — 2 
. 
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Though con- Therefore, as to the ſecond queſtion, the great objection is, that, 
— bo by law, contingent remainders muſt veſt during, or at the inſtant the 
law, muſt veſt particular eſtate determiines; and the only method found out to avoid 
during, ot at this ſince Chudleigh's caſe, 1 C. has been to create a particular eſtate 
— of " of freehold, and veſt it in truſtees to preſerve the contingent re- 
race deter- mainder; agd there is'no ſuch limitation in this caſe, and it is faid 


mines, vet it to be a maxim in this court, that truſt eſtates (creatures of equity) 
coes not hold 


in the caſe of Are governable by the fame rules of property as legal eſtates, in order 
cruſts, The to preſerve one uniform tule and meaſure of property. | 
Lee And further; that the. owner of a truſt has the ſame power over 
is, that a fres it as he would have was jt a legal eſtate, in the ſame intereſt or 
bold cannot be extent: This is undoubtedly true in general, but affords no juſt con- 
* n cluſion in the preſent daſe. | 
mull be a te- Fut, Becauſe the ground. and foundation the common law goes 


nant of the 
0+ c upon, in making contingent remainders'void in ſuch' caſes,” does not 


perform ſervi- hold in the caſe of truſts. ell deln, ar ae e, 409 , 


ces, and an: (Secondly, Becauſe to allow, hem to be good, will not affect any, 
. rightful· power of alienation” in the Ze/tuique truſt, which the lau- 


the realty, but allows to owners bf legal. eſtates, n conſequently do not tend to a 
this odjection perpetu tuity. 
— — 3 rh, Becaufe Genus a new diſtin limitation of legal eſtate; 
equizable eſ- to ſupport the contingent | remainders in Gee a caſe of a _ would 
— 1 be quice nugatory :- 5 
the tenant of As to cbe fin, the i on. i the common * requires 
the frechola to the veſting of the contingent remainders eicher during, or co wiſtonte, 
—_—_— . the particular eſtate determines is, that a frechold cannot be in, abey- 
aance; that there muſt bea tenant of the frerhold to perform ſer- 
vices, to anſwer to à prœtipe, and all writs to be brought concerning, 
the realty, or atherwiſe there would be a. failure of publick ſervice 
and publick jnſticcee. 
But this holds not in the caſe, of an cquilably! "eſtate, the trufee is 
tenant. of the freehold to perform ſervices, Sci but it has been ob- 
jected there is equal miſchięf, if he is not liable fo, anſwet 0 5 
and to bebqund by decrees in this caurt. 


Where there That will not . fo x There are | Carr £ TUE CO ripgent 


22 limitations. of a tru 1 1 2 bIIched rufe, e tent to 
11288 bring the truſtees before, the A together Wich Ein 1 1 — the 


truſt, it is ſuffi· fir ſt of che inheritance is veſted, and all mon may come 
2 after Will be bound by the decree, though not#n.2/e, unleſs there be 
{5re the court. fraud and colliſion between the truſtees and the firſt perſon in whom 
together with a remainder, of inheritance is veſted; but that is of no. weight,, for 
_— —_ fraud and colluſion will unravel a thing as well at law as equity. 
maindet of the There is, a great opipion, that this maxim of the common law that 
1 is there muſt be a ſtechold, could not be draws over to uſes be fore the 
ſtatute of Hu. 8. Chudleig h's caſey 1 Rep. 135. per Caudy, That 
« if a man, befor? the 77 ve had made à feoffmett to the alt of one 
6. for years, and after to the uſe of the right. heirs of J. S. this li- 
© mitation had been good, for the feoffees remain tenants v/ the 
« ftechold; but ſuch. lmition after the ſtatute i 4s void, far theu the 
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ce freehold would be in abeyance, for nothing can remain in the 
"cc < feoffees. « » 

As to the Second * if it tended to a perpetuity, it would be The ſtatute of 
a great. objection. Before the ſtatute of Hen. 8. the judges of the ves was made 
common law gave uſes very hard names, and called them the product i 
of fraud, Gc. to remedy thoſe miſchiefs the ſtatute was made, to tate to the uſe; 
execute and bring the eſtate to the uſe, that after the ſtatute the eee — 
reftuiqus uſe \ was ſeiſed of the eſtate at law, as before he was of the 2 75 
uſe in equity; and this the, judges profeſſed to adhere to, but not- was ſeiſed of 


withſtanding that, the neceſſities of mankind, and reaſonable occaſions 5 ven law, 


as before he 
in families, obliged them in a little while to give way to uſes, * wag of theuſe 
Gubys in equity ; but 


the neceſſis of mankind have obliged judges to give way to uſes notwithſtanding. 


Counkitent aſs ſpridging uſes, executory deviſes, powers over uſes; Contingent 
were alſo foreign to the notions of the common law, and could not t % Hegi 


uſes, executory 


be limited oh common law fees, but were let in by conſtruction, by deviſes, Oc. 
- judges themſelves, upon uſes, after they. became legal eſtates; yet were foreign | 
he ad; ges. till adhered to the doctrine, that there could be no ſuch — 7 _- 2 
at, 8 an uf upon an iſe, but where the firſt uſe was declared, mon law, but 
chere it. was executed, and muſt reſt for that. eſtate: Therefore, on conf 1 * 
a limitation to A. and his heirs, to the uſe of B. and his heirs, in truſt ſd "pea 
for D. B's eſtate: held there to be executed by the ftatute, and D. 2 
took. nothing; 5 . 3 
Of this. conftrudtion equity took hold, and ſaid that the intention came legal ef- 
was to be ſupported. © It is plam B. was not intended to take, his tates. 
conſdence was affected. To this the reaſon of mankind aſſented, and 
it has ſtood on this foot ever ſince; and by this means a ſtatute made | 


wor great conſideration, introduged in a ſolemn and pompous man- 
r, by. this ſtrict conſtruetion, Has: had no other effect than to, add, 
at moſt, three, words to a conveyance: 

It is very true this: would not have been indured, if courts of equity Cour of e- 
had. not in general allowed theſe truſt eſtates to have the ſame con- quiiy have gi- 
ſiderdtion im point of policy with legal: eſtates, and given the ſame 3 
power to cui que tru/ts, with reſpect to alienations,, as if it was an tuigue truſts as 
uſe executed. Therefore a tenant in tail of a truſt may bar his iſſue e ahepation, 


as if it was 


by a fine: A tenant In tail of a truſt, remainder over, may e dock the an ue erecu 


remainder by a common tecovery ; * ſome go ſo far as to ſay, nh. 4 22 


.. bn pale - 7˙ buy o. innan f 
— a 
Bat all theſe are common Mbrances, a -S, rightful, Methods of con- Upon a . 


veying l eſtates, for it was never allowed that in truſt eſtates, à like in equity, no 
eſtate nay. be gained by wrong as there might be of a legal” eſtate ; = frog 
therefore, on a truſt in equity, no eſtate can be gained by dillcilin, wrong, as 
abatement, or intruſion,” It is true, it may happen ſo upon a truſtee, oy a ps 1 of 
and in conſec uence the ceſtuigue truſt may: be affected, but that is on therefore on 4 
account of binding the legal eſtate ;* but on a bare truſt,” no eſtate Can truſt in equity 
be gained by diſſeifin, -abatenient," or intruſion, whilſt the truſt con- be 5 . 
tinues. Arr Have Curt ifegu ity eee. A 9 
Akte qeftiution of contingent repaigders, by tenant for life, de ment, «has 6 


* 


— 
* -oq — 8 


592 Remainder. 
is a forfeifure ¶ his own eſtate, 'and therefore-Wotks a deſtruction of 
[the remainder. N if equity never ſuffers any other wrongful act, 
or any thing ſimilar co gain or defeat e truſt eſtate, whilſt the 
truſtee is in poſſeſſion, hy ſhould thi ihe place, or the court ſtrive 
to preſerve a power to cue rruſl/ or life, the execution whereof 

the law calls a wrong? 
Therearema- Tt is in this reſpect to be npared to the caſes of Merger, for 
oy 9579—7r—— though it is the doctrine of zHis dort, that the rules of property and 


where there 
would beMer- Convenience hold in the ſame manne with reſpect to truſts as to legal 
e caſes of Merger there are 


gers of legal eſtates, to prevent pers gtuities; yet in 
Cgers of legal eſtates, and 


— many inſtances hefe there would be N 

ty have never yet courts of equity have never ſuffered Meryers of truſts, where the 
2 4 legal eſtate gefitinued in the truſtees, but have Dey againſt the * 
e juſiice of the caſe required it. 

Thirdly, Where the whole fee is in the. truſtees, to require a new 
diſtinct limitation to ſupport e remainders, would. be wholly 
vain and nugatory. 

Suppoſe, after the limitation to Satin and his iſſue, WO teſtator 
had limited over a remainder to J. N. to preſerve "contingent re- 
mainders, could J. N. have taken at law.? No, for it would have 
been 4 uſe en à uſe; nor would he have taken in equity, for the 
firſt truſtees having the whole eſtate, are truſtees for all the  Coflutque 
truſts. 

Suppoſe ſuch limitation had been to the firſt opſives: they could 
have taken nothing more; ſo that ſuch : a hew limitation could have 
no operation. 

"The principal objection ji is, That the legal eſtate in che truſtces, 
c unde the equitable in the ceftuique truſts, are of differe „and 

er eee Lerche ne- ſupport thè 


= r, and-thath man mig f as well ma ke uſe of ex- 
2 cy 80 the ſtatut 1 uſes, t N ſupport a co ben naindy of 
Uſes execu- ad partie Nar eſtate in a * 14 


ted, and meer I admit they, are of different natures, but ſtill the legal eſtite re- 
232 ng mains in the truſtees to ſerve and ſupport all the truſts ;, but it is quite 
dations, and otherwiſe on the ſtatute: of uſes &. The -words of the ſtatute are, 
will not be «© That every perſon that ſhall have. any ſuch uſe, c. "ſhall from 


gore ned © henceforth ſtand, and be ſeiſed, Cc. of ſuch lands, &c, to all in- 


ſoning. « tents, conſtructions, and urpoſes ; in the law, of and in ſuch like 

#25 Blu 's eſtates, as they had or Fal have in uſe, truſt or confidence of 

6. 10. © gr in the ſame.” By which the legal eſtate is executed to the 
uſes, and the ceftuique has the legal eſtate , juſt i in the ſame man- 


net as the uſe before; the conſequence whereof ; is, that ad perſons 
. E legal ſtat ECame velted immediately Then ca- 


3 nor. SE the 1 went over immediately: to the 
next remainder-man, as it would in the, caſe of a common law fee: 


So it is conſtrued 3 in Chudleigh's caſe, and if it 8 
eee ee ee. Tes chan. 


This 
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This ſhews that as to. this queſtion, there can be no reaſoning at | 
all from the caſes of uſes executed to meer truſts, but they ſtand on 
different foundations. Theſe are the reaſons which govern my judg- 
ment on this point, and I own I can ſee no inconvenience from it. 
It muſt be admitted that the teſtator might have done this, as to 
part of the remainders, (thoſe that are capable of being ſupported) if 
he had uſed proper words ; and if he has clearly expreſſed his in- 
tention, this court (which is to direct a ſettlement according to his 
intention, as far as it may ſtand with the rules of law) will take the 
proper method to effectuate this intention. 
Next as to the caſes, the Earl of Stamford v. Sir John Hobart, in Where a truſt 
1709, (notwithſtanding the diſtinction taken upon it) is a ſtrong ere 
authority for this purpoſe. Serjeant Maynard “e deviſed his eſtate to incumbent on 
<« truſtees and their heirs, and declared after his wife's death, they che court to 
« ſhould convey the eſtate to the uſe of, and in truſt for Sir H. H. . * 
« for life, remainder to the firſt ſon for 99 years, if he ſo long live, parties, as far 
« remainder. to the heirs male of ſuch firſt ſon, remainder to the 22 u of 
“ Counteſs of Stamford for life, remainder, &c. a conveyance was = : 
directed according to the will, exceptrons were taken to the draught 
H the conveyance; Lord Cnoper declared, that where articles or a 
will were improper or informal, the court was not to direct a con- 
e veyance according to ſuch improper directions, but in a proper 
* and legal manner, which might beſt anſwer the intention of the 


_ © parties, and conceived the intention to be, that the eſtate ſhould 1 
= be ſecured ſo far as the rules of 1 would nit before croſe re- M e 
ce „ N. Ae = 


IC o 12 - lt © - Are . 4 Ho. PP PEO 297, 


; ZE ze 
making a different ſettlement, the order was affirmed upon that prin- / 2 eee 


ciple,. that. a truſt eſtate being. in its nature executory, it ts incumbent_rooforou, Hin Cf. 


on the court to follow, the intention. * the parties, as far as the rules 
ff; law will admit. 

The next is the caſe of hh ts v. Humberſton, 2 Vern. 737, and Where the 
Caſ. in Eg. Abr. 207. There the teſtator had made a whimſical out makes 
will, deviſing b his eſtate to the drapers company and their ſuccel- words pris 
= fors, in truſt to convey to the plaintiff for life, remainder to His n in an 
* firſt and every other ſon for their lives, and to their heirs males for _ A _- 

plies a direc- 
« -life, remainder to about iy other perſons for their lives, and their tion to the 
* ſons for their lives; Lord Cowper declared it a vain attempr to Maſter to 
«cc b h. ] h b have truſtees 
e make a perpetuity, but however that there ought to be a ftri& ,; preſerve 
« ſertlement, which implied a direction to the Maſter to have truſtees contingent re- 
* to preſerve contingent remainders inſerted,” for that is always un- er 
ſerted. 
derſtood by the words Aridt ſettlement. 
It appears by theſe caſes, that however improperly a will is pen- However im- 


ned, the court will take notice whether the teſtator intended a ſtrict properly a will 


* 


d. if 
ſettlepent, and direct accordingly, as far as the rules of law will 5 
rmit. tended a ſtrict 


But a diſtinction was taken between thoſe caſes and the preſent, - the 


that hey were caſes of executory truſts, where the will itſelf directed rea accord- 
7 M „„ 


Upon an appeal to * Das of —_ aging, that this was 2 eee, le ee. „5 7] 
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a conveyatice ; but here is no conveyance directed, but the truſt only 
declared by the will. | | 

All trofts are T admit the court has thrown out ſuch fort of expreſſions, but 1 
executory,and think there is no difference, All trofts are executory, and whether a 
whether a con i 4 . 

veyance be di: conveyance be directed by the will or not, this court muſt decree 
rected or not, one, When aſked at a proper time; but I do not give any concluſive 
the court mult opinion to ouſt that diſtinction. 


decree one, , - g . 3 : 
In this will there is a plain declaration of the teſtator's intention 


F 594 


when aſked at 
a proper time. that this ſhould be an executory truſt, and that there ſhould be in 
due time a ſtrict legal conveyance made by the truſtees. 

The firſt clauſe from which ſuch an intention may be collected, 
is the proviſo relating to the profits before the perſons come into ac- 
tual poſſeſſion, &c. till he or they attain 21, and in the mean time 
the executors to make ſuch handſome allowance for education of ſuch 
perſons, and the overplus to go to ſuch perſon as ſhall be intitled 
thercto. | | 

Here is an intention plainly declared, that the truſtees ſhould con- 
tinue in poſſeſſion of the eſtate and receipt of the rents, till one to 
whom an eſtate for life is limited ſhould be 21, and the truſtees in 
the mean time are to make a handſome allowance for the education 
of ſuch perſons out of the rents, (whether the direction for laying up 
the ſurplus was to be I or not, is immaterial to this queſ- 
tion) and after attaining the age of twenty one, ſuch perſon to have 
the poſſeſſion, (that is) the eflate to be conveyed. 

The next clauſe is directing 300 l. per ann. to James Hopkins, one 
of the truſtees for paſt ſervices, to encourage him in the care of the 
truſt, c. to be paid him half-yearly, till ſome perſon ſhould come 
into poſſeſſion, &c. 

This is ſtill fixing the age of 21 to be the time that ſuch perſon 
ſhould have the poſſeſſion, and conſequently by conſtruction, intitled 
to have a conveyance of the legal eſtate. 

The next clauſe is that where he directs “ the reſidue of his per- 
c ſonal eſtate to be laid out, &c. and conveyed to his truſtees upon 
te the ſame truſts, &c.” ide the clauſe.) 

By which is plainly meant to make as ſtrit a ſettlement as poſſi- 
ble of the lands to be newly purchaſed, and yet he connects them 
both together upon the ſame truſts, 

But be this point as it will, the caſe of Chapman v. Bliſſot, decreed 
by Lord Talbot in 173 5, is a clear authority, © that the legal eſtate 


A. ee. 
E 4F 5 


cc 


The legal eſ- 
tate in truſtees cc 
will ſupport 
contingent re- 

mainders of a 
truſt declared cc 
by a will, 

where no con- 
veyance is di- cc 
rected, - 


cc 


cc 


in truſtees will ſupport contingent remainders, even of a truſt de- 
clared by a will, where no conveyance is direfed.” 
The caſe was, J. Bliſet, © after ſeveral directions and charges 
upon his real eſtate, deviſes all other his real eſtates to truſtees and 
their heirs, in truſt to pay his fon J. B. quarterly, 37/. 105. during 
his life, and if there were any child or children, he gave the reſt 
and reſidue of his real eſtate for the education and benefit of ſuch 


« child or children, and if his ſon married with ſuch conſent as the 


will mentions, 100/, per ann. to his wife; if without, 10 J. per 
ann. and after his ſaid ſon's deceaſe, gave one moiety of the ſaid 
truſt eſtate to ſuch child or children, their reſpective heirs, ex- 

| I | © Ecutors, 
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* ecutors, and aſſigns, the ſurvivor of them, &c. and the other 
*« moiety to the child or children of Joſeph, Cc. and if J. B. died 
« without iſſue, to ſuch child, &c. of my daughter, Cc. with a 
<« remainder over, the teſtator dies. J. B. marrics and has a fon, 
then died; Foſeph (who was the teftator's grandſon) had no ſon 
born at the time of the death of J. B. but had a fon four years 
« after, and upon this a bill was brought by the heir at law, inſiſt- 


ing that theſe limitations were void, particularly to the ſon of Jo- 


« ſeph, not being born till four years after the death of J. B.“ 

The firſt queſtion was, Whether it was to be conſidered as a legal 
eſtate ſubſiſting in the truſtees, or whether it was not a uſe executed 
by the ſtatute? Lord Talbot (and myſelf on a re-hearing) were of 
opinion, “that the legal eſtate in fee was in the truſtees, and all 
e the limitations, in the ſubſequent intereſt, were truſts.” 

The next queſtion was, Whether the limitation to the ſon of J- 
ſeph was good? And if ſo, Whether as an executory deviſe or a con- 
tingent remainder? Lord Talbot © was of opinion, that it might 
be good even as an executory deviſe, in a legal limitation, and 
e the only objection was, that the limitation was in verba de praſent! : 
<< but he ſaid the words were to be conſidered as the teſtator meant 
* them, that he knew Toſeph was an infant and young, and deviſing 
* a moiety to his child, (knowing he had none) muſt neceſſarily in- 
*« tend it future, and therefore it was impoſſible to ſhew an intention 
more clearly of children thereafter to be born But he went on, that 
* when J. B. had a child born, that had a freehold in the truſt during 
< the life of J. B. whether after that, it was to be conſidered as an 
* executory deviſe, or a contingent remainder, the child of FJ. B. 
* having a kind of freehold in the truſt itſelf, he held, that if taken 
* as a remainder, (in caſe of a limitation of legal eſtate) it was clearly 
* void, for the freehold would be in abeyance for 4 years, between 
e the death of the ſon of J. B. and the birth of the fon of Joſeph, but 
* he ſaid, the reaſon of that rule failed in the caſe of truſts, and was 
of opinion, that the firſt eſtate in the truſtees preſerved the whole 
* truſt, and therefore, whether it was to be conſidered as an exe- 
* cutory deviſe, or contingent remainder of a truſt, that it was good, 
* and that the plaintiff was intitled to a moiety.” 

This reſolution comes up to the preſent in all it's points. 

As to the third point, I ſhall not lay much ſtreſs upon it, and I own 
I took it to be clearly otherwiſe, when mentioned at the bar, but on 
conſideration, I think there is more to be ſaid in ſupport thereof than 
I was at firſt aware of. 

The objeQtion is, that the particular eſtate, and remainder muſt 


* 
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= 


be created at one and the ſame time, as making parts of the ſame Where an 


eſtate, and this is undoubtedly the general rule, but it is equally a 


eſtate 1s limi- 
ted to the an- 


rule at law, that in caſes where an eſtate is limited to the anceſtor for ceſtor for life, 


and after- 
wards to the heirs males of his body, the eſtates are connected, and make an eſtate tail in the anceſtor, where 
it is by the ſame conveyance : The ſame has been beld where it did not ariſe by the ſame conveyance, but by 
way of reſulting uſe ; Lord Chancellor inclined to think, that the reſulting truſt of a freehold, to ſupport con- 


tingent remainders of a truſt, might connect in the ſame manner with the limitation in tail, though not crea- 


ted together with it, 


life, 
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being. 
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life, and afterwards to the heirs males of his body, that the eſtates are con- 
nected, and make an eſtate tail in the anceſtor, where it is by the ſame 
conveyance; fo is Shelley's caſe, and it has alſo been held to connect and 
make one eſtate tail, where it did not ariſe by the fame conveyance, but 
by way of reſulting uſe, and ſo reſolved by three judges in the caſe of 
Pybus and Mitford, 1Vent.373. A. covenanted to ſtand ſeiſed of lands, 
to the uſe of the heirs males begotten, or to be begotten on the body of 
his ſecond wife, and died at the time of the deedghe had iſſue by her, a 
ſon R. Hale, Wild, aid Rainsford held, that in this caſe, © The 
** uſe of the freehold returned or reſulted, by operation of law, to 
the covenantor for life, which being conjoined to the eſtate limited 
to the heirs males of his body, made an eſtate tail, and that this 
eſtate for life, ariſing by operation of law, was as ſtrong as if it had 
ce been expreſs,” 

Now, if an eſtate for life, reſulting to the covenantor, which was 
part of the old uſe, and remaining in him, might unite and connect 
with the limitation in tail in the conveyance, why may not the re- 
ſulting truſt of the freehold, to ſupport contingent remainders of a 
truſt, do the fame, though not created together with it? there doth 
not ſeem to me to be any greater objection to the one than the 
other. 

My Lord Chief Juſtice Hale's expreſſion in that caſe, is directly 
applicable, that this is plainly according to the intention of the 
parties, and if we can by any means ſupport it, we ought to do it 
as good expoſitors. 

But however, as I ſaid before, I would not be underſtood to give 
any poſitive opinion, but it deſerves to be better conſidered, by rea- 
fon of it's analogy to the caſe of I ybus and Mztford. 

Another objection taken for the plaintiff was, that it is impoſſible 
to frame ſuch an expreſs limitation, as would ſupport theſe contin- 
gent remainders, 1f this was true, it would be very material : It is ſo, 
as to ſome, but not to all, for as to the ſons of John Hopkins, to be 
born hereafter, the limitation, when the conveyance is to be _ 


cc 


ec 


c 


* 


may be ſupported, ſo as to the ſons of the bodies of ſuch daughters a 
were living at the teſtator's death, tor I make a great diſtinction 


tween that limitation, and the limitation to the ſons of after-born 


daughters: As to John Hopkins's after-born ſons, it may be limited to 
truſtees and their heirs, till he has a ſon born, and ſo after his death, 
till Sarab has a ſon born, and to any other of the daughters that 
were in e at the teſtator's death. 

But it has been objected further, that this is a new invented limi- 
tation to ſupport contingent remainders, and that it was never yet 
carried further than during the liſe of tenant for life of the land, or 
birth of a poſthumous ſon, and that, to be ſure is the common caſe 
of ſettlements, but there have been other limitations, and it is not (in 
my opinion) material to reſtrain it to the life of tenant for lite of the 
land, provided it be reſtrained to the life of a perſon in being. 

It has been alſo objected, that all ſuch truſtees on ſuch limitations 
have hitherto been reſtrained to receive the profits for the benefit on 

3 S the 
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the tenant for life, but this would be to create a new truſt for the be- 
nefit of the heir at law, but this is no more than the common caſe 
of a reſulting truſt, and it is immaterial, whether it be expreſs or im- 
plied, for if it be implied by the will, it muſt be expreſſed in the 


conveyance. 
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And ſo it was allowed in the caſe of Carrick v. Errington, 2 Vins. There may be 


Rep. 361. © Edward Errington had made two ſettlements of his 
* eſtate, one by fine in the life-time of his anceſtor, which (if at all) 


a reſulting 
truſt, under a 
truſt to ap- 


« could only operate by eftoppel ; he afterwards made another ſettle. point contin- 


te tlement to truſtees, to the uſe of himſelf for life, &c. remainder, &c. 


gent remain- 
ders for the 


and by a conveyance executed another day, they (to whom the fee heir at law, 
c was limited) executed a declaration of truſt for Thomas Errington for in the fame 


life, without impeachment of waſte, remainder to truſtees to pre- 


* fon: In the conveyance were unneceflarily made truſtees to pre- 
e ſerve contingent remainders, it being. a truſt eſtate; Edward 
* Errington died without iſſue, and the whole legal eſtate was ad- 
* mitted to be in the truſtees: In the ſecond deed they were only 
* truſtees of the beneficial intereſt, and Thomas, who was to take the 
« firſt eſtate in the truſt was a papiſt, and diſabled by the ſtatute to 
e take any beneficial intereſt ; and it was inſiſted that by the ſtatute, 
e both the truſt and legal eſtate were void, and therefore the eſtate 
ce to go over by that conveyance to the next remainder-man, who 
* ſhould be a proteſtant, and capable of taking. 

« Firſt queſtion, Whether the deed was obtained by fraud? 

* Second queſtion, Whether the legal eſtate in the truſtees (who 
e were only truſtees under the firſt deed) was void, becauſe this 
« remainder-man was a papiſt, and incapable of taking. | 

© Lord King, and afterwards the houſe of Lords held, that the 
e truſt being not only to receive rents, c. but alſo to preſerve con- 
e tingent remainders, and poſſibly a perſon capable of taking might 
«© come in e/e, that, that was a further truſt, which the ſtatute did 
* not make void; it had indeed avoided that for life, but as there 
was another truſt upon the legal eſtate, which might by poſſi- 
e bility be capable of being enjoyed, the eſtate ſhould remain in the 
* truſtees, to ſupport the contingent remainders; and as to the profits 
« in the mean time, (for the remainder-man could not take them, 
* nor the truſtees, they being only meer inſtruments) the heir at law 
* ſhould have them, till ſome perſon came in efſe, capable of taking 
** under the contingent remainders.“ 

This therefore is a very clear authority, that there may be à reſult- 
ing truſt, (under a truſt to ſupport contingent remainders) for the 


heir at law, in the ſame manner as under an executory deviſe : In- 


deed it was inſiſted in that caſe, that the eſtate ſhould in the mean 


time go over; but the court held otherwiſe, for then it would have 
veſted by purchaſe, and could never have come back again. | 

As to the deviſe of the perſonal eſtate, if I am right in what I 
have ſaid with regard to the real eſtate, it will hold ſtronger as to the 
perſonal, that it is a clear executory truſt, and falls within the reaſon 
of the caſe of Papillon v. Voice, which is a ſtrong authority on that _ 
7N 16 


manner 45 un- 
der an exe- 


* ſerve contingent remainders, during the life of Thomas Erring- cutory deviſe. 
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The conſequence of the whole is, that the preſent plaintiff cannot 
have ſuch conveyance as he prays by his bill, nor the ſurplus of the 
profits during the life of Milliam. D 

But it remains to be conſidered, whether he can have any other 
relief. 1 
I think no conveyance ought yet to be made of this eſtate, but it 
muſt remain in the hands of the truſtees to ſee whether John Hopkins, 
or any of his daughters, will have a ſon that ſhall attain the age of 
twenty-one, for ſo long there are truſts to be preſerved, and no ceſ- 
ztuique truſt till then is to come into poſſeſſion. 

If a conveyance was to be now directed, it would be proper to con- 
ſider what eſtate ought to be limited to the plaintiff ; but as I think 
this is not neceſſary, the bill muſt be diſmiſſed, but without prejudice 
as to the plaintiffs applying to the court under the former decree 
for a ſettlement to be made of the truſt eſtate, according to the 
reſervation in that decree. 


C AP. GCIIL 


Rent. 


(aq) Jn what caſes there map be a remedy. 
fo2 rent in equity, When none at law. 


May the 19th 1739. 
Benſon v. Baldwyn. 


Caſe 274. J ORD Chancellor : Where a man is intitled to a rent out of lands, 


Ales be = and thro' proceſs of time the remedy at law is loſt, or become 
we his very difficult, this court has interfered and given relief, upon the 


court where foundation only of payment of the rent for a long time, which bills 
the remedy at are called bills founded upon the ſolet : Nay, the court has gone ſo 


law is loſt, . . 
or becomes Far as to give relief where the nature of the rent (as there are many 


very difficult, kinds at law) has not been known, ſo as to be ſet forth, but then all 


2 28 the terre- tenants of the lands, out of which the rent iſſues, muſt be 


on the foun brought before the court, in order for the court to make a compleat 


dation of pay- decree. 3 
ment for a 


length of 
time. 


* 


C'A P. CIV. 
Reſulting Truſts. 
Vide title Aſets. 
Vide title Creditor and Debtor. 

Vide title Truſt and Truftees, &c. 


. 1 4160 th — 
— — — - — — 


G APT . 
Rule of the Court. 


Pide title Money. 


C AP. CV. 


te Str ivener. + 
April the 2d 1752. 


Ex parte Burchall. 
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Separate Maintenance. 


Eaſter term T997- 


Moore v. Moore. 


Vide title Baron and Ra under the divi ifon, Concerning n and 
ſeparate Maintenance. | 
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iVovember the 24th 1738. 


Dun and ôthers v. Coates and another. 


Vide title Bill, under the diviſion, Bills of Diſcovery; and herein 
| of what things there ſhall be u Diſcovery. 


Vide title Legacy, under the diviſion, Ademption it. 
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Statute relating to Creditozs., 
(A) Rule as to the 13 Eliz. cap. 5. 


November the 6th 1745. 


aller and others v. Burrows. 


Vide title Bankrupt, under the diviſion, Rule as to Aſſignees, 


. 
Statute of Frauds and Perjuries. 


March the 2d 1738. 
Charlewood v. The Duke of Bedford. 


Vide title Landlord and Tenant. 


Vide title Agreements, Articles, and Covenants. 
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CA” p. un 
Tenant by the Curteſy. 
Hillary Vacation 1737. 


Elizabeth and Mary Caſborne, — Plaintiffs. C. Hin. Lt, Goring 
Elizabeth Scarfe, and Alexander Inglis, WE Defendants. F | 


Caſe 27. 
"HE father of the plaintiffs deviſed to Anne his daughter, the & ſeiſed in 
plaintiff's eldeſt ſiſter, all his eſtate, freehold and copyhold, in fee of a free. 
fee, charged with 200/. a-piece to the plaintiffs, Anne, after her — 
father's death, poſſeſſed the ſeveral eſtates, and afterwards intermarried and after- 
with the defendant Inglis, and ſoon after died, leaving iſſue a ſon, Lale; _ 
who died an infant and without iſſue, upon whoſe death the plain- B. 7. dies, 
tiffs, as heirs at law both to the infant and their ſiſter, became in- and the mort- 
titled to the real eſtate. Anne Inglis, before her marriage, mort- AS 6e 
gaged | part of the freehold premiſſes to the defendant Scarfe for 900 l. ring the co-ᷣ A, eee 
The bill is brought againſt the mortgagee and the huſband for an vertere; this is 3 
account, and for the direction of the court. — 72. a | 
The defendant Alexander Inglis inſiſted, that having had iſſue by fix in the wife, << + 


his wife, he was intitled to an eſtate for life, as tenant by the cur- © intitles the 


teſy, in his late wife's freehold premiſſes, ſubject to the mortgage of — by aq 
the defendant Scarfe. curteſy of the 


On the 5th of May 1735, the Maſter of the Rolls*, on hearing the — 


f TAE remiſſes, for 
cauſe, was of opinion, the defendant Inglis was not intitled to a te- 2 


nancy by the curteſy, in the eſtate comprized in the mortgage. — 
The defendant appealed from this decree to Lord Chancellor, and i as a pledge 

the cauſe came on before his Lordſhip on the 28th of January, and or ſecurny tor 

4th of March 1737. _ / vary 4M 


For the plaintiffs it was inſiſted, the equity of redemption was no alter the poſ- 
actual eſtate or intereſt in the wife, but only a power in her to re- ſeſſion of the 
duce the eſtate into her poſſeſſion again, by paying off the mortgage; 22889: 
it was compared to the caſe of a proviſo for a re-entry in a con- Sir 7% 
veyance and no re-entry ever made, and to a condition broken and /" 
no advantage ever taken thereof; that the wife was never ſeiſed in 
fee in law, becauſe the legal eſtate was out of her by virtue of the 
mortgage, but had only a bare poſſeſſion and was in receipt of the rents 
and profits; ſo that the mortgagor had merely a right of action, or 
a ſuit in a court of equity, in order that the eſtate might be re- 
conveyed to her, upon complying with the terms in the mortgage ; 
that it was the laches of the huſband, he did not pay off the mort- 
gage money, which would have re-veſted the eſtate in the wife, but 
not having done that, there is no more reaſon that he ſhould be a 
tenant by the curteſy here, than that he ſhould have the _ a 

I eiſin 


* Sir Toſeph 
Fekyll. 


+ Sir Tc/epb 
JA. 
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ſeiſin in law in the wife, which he cannot have, for there muſt be an 


actual ſeiſin; for the words of Lord Cote in his comment upon the 
35 Sect. of Littleton are, A man ſball not be tenant by the curteſy of a 
bare right, title, uſe, or of a reverſion, or a remainder, expectant 
upon any eflate of freehold, unleſs the particular eſtate be deter- 
mined or ended during the coverture. It was likewiſe ſaid, if it be 
conſidered as an intereſt, it is merely a contingent one, as it is uncertain 
whether the mortgagor will ever take back the eſtate again, for it 
was intirely at her election, and ſuppoſing it to be mortgaged to the 
value, though ſhe had a right to redeem, yet ſhe was under no obli- 
gation to do it; and it does not appear in this caſe the wife ever 
intended it, and if the law ſhould caſt the eſtate on the huſband, he, 
by never paying the intereſt during his life, might load the inheritance 
in ſach a manner, that it would never be of any benefit to the heir. 

The Attorney general cited the caſe of Penville v. Luſcumbe, at 
the Rolls, the 4th of February 1728, where the Maſter. of the Rolls * 
was ſtrongly inclined to think there could be no poſſeſſio fratris of an 
equity of redemption. He likewiſe cited the caſe of Reynolds v. 
Meſjing, at the Rolls, the 2oth of February 1732 +, where it was 
held a wife was not dowable of an equity of redemption in the caſe 
of a mortgage in fee; and in the caſe of Robinſon v. Tongue, Mi- 
chaelmas term 1730, Lord Chancellor King was of the ſame opinion. 

Mr. Fazakerley, e contra, inſiſted, that the huſband's paying off 
the mortgage would have been buying what the law gives him as a 
tenant by the curteſy; that though at law a mortgage in fee is a 
revocation of a will, yet in a court of equity it is otherwiſe ; and here 
a mortgagor is conſidered as having {till the ownerſhip. of the eſtate, 
which is only a pledge or ſecurity for the money of the mortgagee, 
without making any alteration in the property, for the eſtate retains 
all its former qualities as any other not in mortgage. 

That the argument ab inconvenienti falls to the ground, for as a 
tenant for life he will be obliged to keep down the. intereſt. during 
life, ſo that there is no danger of his injuring the inheritance : That 
there is a difference between a tenant by the curteſy, and a tenant 
in dower with regard to a truſt, for there may be a tenancy by the 
curteſy of a truſt, though a woman is not endowable of it; but what 
were the-grounds of this diſtinction he would not take upon. him 
to ſay, for as both by the decrees of this court, and in the houſe of 
Lords, it has been ſo determined without giving any reaſons, he 
would not preſume to offer any. 2 Vern. 585. and 680. 

That in the caſe of Penville v. Luſcombe, nothing was therein 
determined by the Maſter of the Rolls, who was very doubtful in the 
principal point; but Mr. Fazakerley ſaid he had a note of a caſe, with 
the ſame names, determined by Lord Cawper in 1716, who held 
directly the contrary, that there might be a pio fratris of an equity 
of redemption, and if ſo, the rule of æquitas ſequitur legem, in caſes 
of property, is certainly the beſt guide; and if this court upon ni- 


.ceties ſhould relax this rule, it would be a precedent to diſpenſe with 


it in other caſes. He ſaid it was agreed the principal point had 
| never 


2 
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never been determined, though it is at the ſame time admitted there 
are many caſes, where after a recovery at law either of dower or 
tenancy by the curteſy, a truſt term has been laid out of the way for 
the benefit of dowreſs, Sc. 

Mr. Murray of the ſame ſide ſaid, the ſtatute of uſes interpoſes 
only between a ceſtuique truſt and his own feoffee, ſtrictly ſpeaking ; 
that in this court the ceſtuique truſt is conſidered as the owner of the 
land, and the truſtee, like the conuſee of a fine, only the meer in- | 
ſtrument and no more. That the caſe of Lady Radnorv. Jandebendy *, * Show. Part. 
was affirmed in the houſe of Lords for this reaſon, becauſe all con- 9 69. 
veyancers have inſiſted, that where there is a truſt term, it may be 
ſafely purchaſed without an _ of dower, and is one reaſon 


— — — <<.c 


for the diſtinction between a dowreſs and a tenancy by the curteſy. 


gage in fee (though two deſcents caſt, and though more was due upon 
it than the value, and though the mortgagor by his anſwer ſaid he 
would not redeem) ſhould go to the executor, and not to the heir 

of the mortgagee, the equity of redemption not being forecloſed or 
releaſed. The ſeveral caſes following were likewiſe cited by the de- 
fendant's counſel, 1 Vern. 329. Hall v. Dunch, 2 Vern. Amburſt v. 
Dowling, and Strode v. Lady Ruſſel 2 Vern. 625. and Lady Williams 
v. Wray, 8 Co. 96. and Pawlet and the Attorney general, Hard. 467, 
469. . £11 | | 
Aﬀer the point had been argued on both fides, Lord Chancellor 
declared his ſurprize that this matter, as it ſeemed a caſe which muſt 
frequently happen, ſhould never have been brought before the court 
till now, and as it was a queſtion of great conſequence and general 
concern, ſhould take time to give his opinion. 

On the 2 5th of March 1738 the cauſe ſtood for judgment. 

Lord Chancellor: This queſtion depends on two conſiderations. 

Hi, What fort of intereſt an equity of redemption is conſidered 
to be in this court? 1 75 * 0 

Secondly, What is requiſite to intitle the huſband to be tenant by 
the „ thr 2 5 

Firſt, An equity of redemption has always been conſidered as an an equity of 
eſtate" in the land, for it may be deviſed, granted, or entailed with ny Ue desi. 
remainders, and ſuch entail: and remainders may be barred by fine ſed, granted. 
and recovery, and therefore cannot be conſidered as a mere right 9 emailed, 
only, but ſuch an eſtate whereof there may be a ſeiſin; the perſon may be bar- 
therefore intitled to the equity of redemption is conſidered as the red by fine 
owner of the land, and 4 mortgage in fee is conſidered: as perſonal 30 3 
aſſets. | | | | intitled to it is 

the owner of the land; and a mortgage in fee is conſidered as perſonal aſſets. 


| , 4 : e If a teſtator, He 4 $7 
| a = 
By a deviſe of all lands, tenements, and hereditaments, a mortgage . — 22 5. 


in fee ſhall not paſs, unleſs the equity of redemption be forecloſed *; a his lands, 
and if after ſuch deviſe made a forecloſure is had, yet fuch eſtate ſhall tenements,and 
| ereditaments 
forecloſes an equity of redemption on a mortgage in fee, ſuch eſtate will not paſs by theſe general words of 
lands, &c, becaufe a forecloſure is conſidered as a new purcbaſe of the land. * 2 Vern, 625. 


7 * not 
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not paſs by thoſe general words of lands, tenements, and heredita- 
ments, becauſe a forecloſure 1s conſidered as anew purchaſe of the 
land. 

A mortgage The intereſt of the land muſt be ſomewhere, and cannot be in 

in fee, after a abevance; but it is not in the mortgagee, and therefore muſt remain 

m * = in the mortgagor. A. deviſes his eſtate, and after makes a mortgage 

Law aol re- in fee, though that is a total revocation in law, yet in this court it is a 

vocation; in revocation pro tanto only. 

n | It is certain the mortgagee is not barely a truſtee to the mortgagor, 
but to ſome purpoſes, videlicetę with regard to the inheritance hc 
certainly is, till a forecloſure. 
| Secondly, At common law, four things are neceſſary to intitle the 
huſband to the tenancy by the curtely, marriage, iſue, death of the 
wife, ſeiſin in fact. In this caſe the three firſt concur, but it is ob- 
jected, that here is no ſeiſin whatever of the legal eſtate in the wife 
in the conſideration of the law. But that is not the preſent queſtion ; 
the true queſtion is, if there was ſuch ſeiſin or poſſeſſion of the equita- 
ble eſtate in the wife, as in this court is conſidered as equivalent to 
an actual ſeiſin of a freehold eſtate at common law, and I am of 
opinion there was. 

A hutbang Actual poſſeſſion, cloathed with the receipt of the rents and profits, 

ſhall be tenant is the higheſt inſtance of an equitable ſeiſin, both of which there 

32 . was in this caſe, and that a husband ſhall be tenant by the curteſy 

ble eltate of of the equitable eſtate of the wite, has been often determined, as in 

the wife. =Sqweetapple v. Bindon, 2 Vern, 5 36. which was a much ſtronger caſe 
than this, for in that caſe there was neither ſeiſin nor land, and in 
2 Vern. 680, it was held that lands articled for only will paſs by a 

will. 

The principal objections are two. | 

Firſt, Laches and neglect in the husband by not paying — the 
mortgage. 

Secondly, that the rule ought to be equal between dower and, cur- 
teſy, and that dower cannot be of a truſt eſtate. 

As to the firſt, it is not ſimilar to the caſes of laches: i in the huſ- 
band, vigz. as in a caſe where entry is requiſite, becauſe it is nothing 
near ſo eaſy to pay off a mortgage as to make an entry and it holds 
equally ſtrong in the caſe of a truſt eſtate, for a husband may. more 
eaſily get a decree for his truſtees to convey, than a decree to redeem a 
mortgage, which is neceſſarily attended with many delays. 

An beir atlaw The ſecond objection proves too much, if any thing, and intirely 
can oblige a fails by the precedents of this court: If any innovations were to bc 
—_— the made, I am of opinion the neareſt way to right, would be to let in 
keep down in- the with to dower of a truſt eſtate, and not to exclude the huſband 
tereſt, as much from being tenant by the curteſy of it, and there can be no inconve- 
IE = lie Nience to the heir at law, for he would have the ſame remedy in this 
court, to make a tenant by the curteſy, keep down the intereſt as 
againſt any other tenant for life: For theſe reaſons Iam of opinion 
the defendant is intitled to be tenant by the curteſy, and the degree: at 


the Rolls, as to Gas part, muſt be reyerſed, 


13 3 
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\ Direwber the 8th 1 I 7 3 8. 


| 


Keberts v. Dixwell, et e contra. , „ e , « 

= Tam oro a Carte e 2 72 

QIR 3 Sandys, under bis will directs his truſtees to convey Caſe 276. 

a full forth part of all and ſingular the freehold lands, &c. To Sir 7. 8. by 

the uſe of his daughter Priſcilla, for and during the term of her na- wy — 
tural life, and ſo as ſhe alone, or ſuch perſon as ſhe ſhall appoint, * * 
take and receive the rents and profits thereof, and ſo as her huſband is fourth part of 


not to intermeddle therewith, and from and after her deceaſe, in = 1 1 


truſt for the heirs of the body of the ſaid Priſcilla for ever. the uſe of bis 


daughter Pri 

cilla for life, and ſo as ſhe alone, or ſuch perſon as ſhe ſhall appoint, take and receive the rents — profits 

thereof, and ſo as her huſband is not to intermeddle therewith, and from and after her deceaſe, in truſt 

for the heirs of the body of the ſaid Priſcilla for ever: This being an executory truſt, the wife took an eſtate 
for /, for life only, and the 9 Tad not intitled to be tenant * the 3 | 


£ 


The principal queſtion was, Whether this was a truſt executed, 
or executory, for if executed, Priſcilla was then tenant in tail, and 
her huſband intitled to be a tenant by the curteſy; the contrary, if 
executory only. 

Part of the lands deviſed, being of the nature of gavelkind, and 
Priſcilla having left two ſons, another queſtion was made, Whether 
theſe particular lands muſt deſcend in gavelkind, or go according to the 
rule of the Common law. 


g n 1 Tal 


Mr. Fazakerley for the ſans of Priſcilla. We 


The queſtion, Whether the words, heirs of the body, will be con- 
ſtrued to give them an eſtate derived from their anceſtor, or whe- 
ther they take by purchaſe ? 

He inſiſted, that it appears to be the intention of the teſtator, 
that the huſband ſhould have no benefit, and therefore cannot be 
tenant by the curteſy. 

The wife married improvidently, and againſt her father's conſent. 
She might have diſpoſed of the rents and profits by will, there was 
not one moment of time, where the huſband had the leaſt right, or 
ever was in poſſeſſion of any part of the eſtate. 

He ſaid, he did not recolle& any one caſe, where a huſband can 
be.tenant by the curteſy, unleſs he can ſhew ſeiſin in himſelf in right 
of his wife; upon the death of Priſcilla, the huſband here can have 
no 'right at all, for there i is no longer a- continuation of the wite's 
eſtate. 

He cited 0. Lite. fol. 30. a. to ſhew, that a huſband muſt have 
ſome right even in the life-time of the wife, and that it commences 
in her life-time, and not at her death, 

Where the wife has a ſeparate intereſt, the court conſiders her 
Ne as a feme- ſole; if he had nothing during the coverture, how 
could he intitle himſelf to any thing at the time of her death,  _ 
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all her intereſt was gone, and it is expreſly laid down by Lord Coke, 
that a tenancy by the curteſy is initiate in the life-time of the wife, 


Mr. Attorney general for the defendant. 


He inſiſted, where a truſt eſtate is attended with all the ſimilar 
circumſtances, that there could be in a legal eſtate, to give a huſband 
a tenancy by the curteſy, this court will make no difference in the 
conſtruction. 

Lord Chancellor : The queſtion is, how this truſt ought to be cartied 
into execution, and in what manner the truſtees ought to convey. 

Priſcilla herſelf is dead, and yet it muſt be conſidered, what kind 
of eſtate the truſtees ought to have SG to her, if ſhe had. been 


bing. 


Hic, Whether to Priſcilla in tail, or to her for life only? 
If the conveying an eſtate tail would have anſwered the ALLY of 
the teſtator in his will, then this caſe need not have been varied 


from former caſes. 


But I am of opinion, the conveying an eſtate tail here, would have 
defeated the intention of the teſtator. 
To be ſure, where an eſtate has been granted or given by will to 


A. for life, and to the heirs of the body of A. ſuch a deviſe has been 
by the Common law, united ſo in the firſt perſon, as to convey: to 
Him an eſtate tail; the ſame conſtruction too has lege with te- 


ſpect to truſt eſtates. 

But in the preſent caſe here are all ſorts of truſts, as to mörtzäze, 
ſell, Sc. but the latter part of the truſt is merely executory, to be 
carried into execution, after the performance of the antecedent truſts, 
the whole direction therefore falls upon this court, and eye are to 
direct how the parties are to convey. + 

This court have taken much greater liberties i in the conſtrudion of 
executory truſts, than where the truſts are actually executed: As in 
the caſe of the Earl of Stamford v. Sir Jahn Hobart, concerning ſet- 
jeant Maynard's will, which came on upon exceptions to the Maflgr's 
report, Nov. the 19th 1709. and the reſolution affirmed in the houſe 
of Lords. The caſe of Papillon v. Voyce, 2 Wn. 471. and Lord 
Glenarchy v. Boſville, Caſ. in Eg. in Lord Talbot's time 3 

Theſe caſes ſhew that the court have taken a greater latitude,,and 
_ point which has governed them, has been the intention of the 
teitator, 

The words here in truſt for Priſcilla, for and during the term of 
her natural life, and ſo as ſhe alone, &c, have no doubt ſome mean- 
ing, and there is a particularity in the expreſſion, becauſe he has 
given plainly, and expreſly, an eftate tail to his other daughters in 
different parts of his eſtates, but I do not think that this clout would 
have been ſufficient, 

Things muſt not only be conßiſtent i in eobtery truſts, l 
to the intention of the teſtator, but muſt be done according to the 
form and method of conveyancing: Now I do not know any in- 

| 3 ſtance, 
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ſtance, where an eſtate for life conveyed by deed or will to the wife, 
for her ſeparate uſe, has been conftrued an eftate tail in the wife; 
if the teſtator had intended an eftate tail, he would have done it by 
way of remainder. | 

Some ſtreſs has been laid upon the word theremith, as if it rela- 
ted to the laſt antecedent, the rents and profits, but it may be taken 
in a large ſenſe, and refer to the whole fourth part. 

If the wife had been intitled to an eſtate tail, I do not ſee, but 
the huſband muſt have been tenant by the curteſy. 

It is ſaid, this is an executory truſt, and nothing to be conveyed 
till all the other precedent truſts were execated, and conſequently 
the eſtate continued in the truſtees, and there was no ſeiſin in the 
huſband and wife. 


But it has been held in a caſe of a truſt eſtate for payment of In cafe of a 


; | eſtate for 
debts, and in the caſe of an equity of redemption, that a huſband may 2 


be tenant by the curteſy, for in the caſe of a truſt for payment of debts, or in 


debts, it is only a chattel intereſt in the truſtees, and the firſt taker be caſe of an 


equity of re- 
has a freehold over. — a 


husband may 
be tenant by the curteſy of an eſtate deviſed to the wife, for her ſeparate ufe. 


If therefore a truſt eftate is not ſuch a one as is ſufficient to bar Where a truſt 
the huſband of his tenancy by the curteſy. The next queſtion will d 66 be C. 
be, Whether the devife to the wife for her ſeparate uſe, will bar ried into exe- 
him; I am of opinion it will not, becauſe here is a ſort of ſeiſin in 
the wife. | h | will direft a 

My Lord Coke fays, that to make a tenancy by the curteſy, there conveyance of 
ought to be a right in the huſband inchoate in the life of the wiſe, — 
but he does not ſay, that he ſhould be ſeiſed of the rents and they are ge. 

ofits. welkind, to be 


Therefore I think, if this had been an eſtate tail, he would Ron 
have been intitled to be tenant by the curteſy, notwithſtanding this of Common 
court by their authority, might have prevented the husband from . 
intermeddling with the rents and profits, during the life of te 
wife. | a, 

But upon the whole, I am of opinion the wife could not take an 
eſtate in tail, but took an eſtate for life only, and the grounds of thoſe 
caſes which have been mentioned, do not ariſe from the court's ma- 
king a different conſtruction upon a truſt, than upon a legal eſtate, 
but that ſome circumſtance in the will has induced the court to make 
a narrower conſtruction. 

Therefore as it is plainly the intention of the teſtator, that the huſ- 
band ſhould have no manner of benefit from the eſtate, either in the 
life-time of the wife, or after her deceaſe, (for immediately upon the 
death of the wife, it is conveyed in truſt to the heirs of her body 
for ever) the husband of conſequence is abſolutely excluded, for a 
tenancy by the curteſy depends abſolutely upon an eſtate tail, 

As this is my determination on the conſtruction of Sir Thomas 


Sandys's will, the eſtate muſt be conveyed to Mr. Richard Sandvs, 
ST 4. 66 the 
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the eldeſt ſon of Priſcilla, and the heirs of his body, with remainder 
to the ſecond ſon and the heirs of his body, and not according to the 
cuſtom of gavelkind, becauſe agreeable to the opinion I have now 
given, it muſt go according to the rule of Common law, being not a 
truſt executed, but executory, and to be carried into execution by 
this court. 


—_—— 


—_ 


& x3 mn» 
Tithes. f 
(A) Ok a modus. 4 


January the 28th 1737. 


Clifton v. Orchard, clerk. | 
HERE having been two verdicts in this caſe in favour of the 


Caſe 277. 
_ 14 | plaintiff in equity, the modus was now eſtabliſhed with the 


to try a modus, COſts at law, but none were given with regard to the proceedings in 
n_ — equity, for Lord Chancellor ſaid, the ſuit in this court was meerly for 
— the ſecurity of the plaintiff, and to prevent any farther impeachment 


plaintiff in- of his right to an exemption from the payment of tithes in ſpecie, 


titled to his and that this was like the caſe of a bill brought to perpetuate the teſ- 


coſts at law _. . ; : : S | 
addy. nd not timony of witneſſes, wherein coſts are never given againſt the de- 


in equity. fendant: That the plaintiff might have applied for a prohibition, 
and if he had ſucceeded therein at law, he would have had his 
coſts, and he ought to have the ſame advantage with regard 70 the 
proceedings at law directed by this court, but that there was no pte- 

tence for any other coſts. 3 
His Lordſhip decreed the modus to be eſtabliſhed, and ordered the 
defendant to pay coſts to the plaintiff, in reſpect to the proceedings 
at law, to be taxed ; but as to coſts in equity, relating to the - 
duſſes, his Lordſlup did not think fit to award any to be paid by either 

the ſaid parties. SIE 


C A 
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Trade and Merchandize. 
May the 18th 1737. 


Powell, ſenior and junior, 


— Plaintiffs. 


Elizabeth Monnier widow, and executrix of Jobn 
Monmer, 


: Defendant. 


128 plaintiffs who were partners, the 3d of April 1731, re- 
ceived a bill of exchange from Charles Newburgh, then dated 
and drawn on Jobn Monnier for 50 J. to the plaintiffs or order, 30 
days after date, indorſed by the plaintiffs, and negotiated by ſeveral 
perſons; on the 15th of April it came into the cuſtody of Lavington 
and Paul of Exeter merchants, who ſent up to Monnier the bill of ex- 
change, he received it, and kept it for ten days before the ſame be- 


Caſe 278. 


came due, without making any objection, and whilſt he had it in his 


hands, wrote on the left ſide of the top thereof, N“ 84. and at the 
bottom the 6th of May, which the plaintiffs charged were the private 
mark or number of bills by him accepted, and intended to be paid, 
and upon the 6th of May, the time when payable, Monnier on that 
day ſent it back to Lavington and Paul, and refuſed to accept it, cr 
allow it as ſo much received by him on their account, whereupon 
Lavington and Paul demanded and received the 50 J. of the plain- 
tiffs, who can have no ſatisfaction againſt Newburgh, he having 
become a bankrupt and inſolvent, before the return of the bill. 

The bill is therefore brought for 50 J. with intereſt due thereon : 
Monnier died after putting in his anſwer, and the cauſe has been re- 
vived againft his executrix. | 


— 1 | 


It was admitted that Newburgh acquainted Monnier by letter, of 


his having drawn the 50 J. bill, and deſiring him to accept and pay 


the ſame, to which Monnier on the 13th of April wrote a letter in 


anſwer, that the 50 l. bill ſhould be duly honoured and placed to his 
debit. 


It was inſiſted for the plaintiffs, that if Monnier had not intended 


to accept and pay the bill, he ſhould, according to the cuſtom of 
merchants, have returned the fame immediately to Lavington and 
Paul, whereby the plaintiffs might have got the 50. from Newburgh, 
who was then, and ſeveral days after, in good credit, and particularly 


in ſuch credit with the defendant, that after the plaintiff's bill came 


to his hands, Newburgh drew another bill of exchange on him for 


18 J. three days after date, which was duly paid. 


1 | Mr. 
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Mr. Fazakerley who was council for the defendant inſiſted, that 

the ſuit here ought not to be proceeded upon any further, but ſhould 

go off to a trial at law, as It is a mere legal queſtion. 
4 Lord Chancellor : If Monnier had been living, I ſhould have been 
where it s a Of opinion, that the bill ought to have been diſmiſſed, but now he 
legal demand, is dead, and the ſuit is revived againſt his executrix, notwithſtanding 
— on it is a legal queſtion, the — may bring their bill, and by 
the facts te. praying ſatisfaction out of aſſets, and a diſcovery of aſſets, it is made 
_ ” ſuch 4 caſe, of which this court takes cognizance, and if they retain 
mm" bills where it is a legal demand, they muſt judge upon the facts re- 
lating to the legal demand, and unleſs thoſe facts are doubtful, will 

not diſmiſs the bill, and turn it over to a trial at law, 

Mr. Fazakerley then upon the merits alledged, that Jobn Manner 
kept the 50 J. bill till the 6th of May, E in expectation of re- 
ceiving money or effects from Newburgh to anſwer it, and that in 
receiving it from indorſees, he entred it in his bill book, as he con- 
ſtantly did all bills he received, whether good or bad, and that it was 

then entred at or againſt Ne 84, and therefore wrote that figure on 
the top of it, and that it did not denote the number of bills accepted 

or entred to be paid by him, and that writing the 6th of May denoted 
the day the defendant returned the bill, that Newburgh not remitting 
any effects to anſwer it, he returned it to Lavington and Paul, that at 
the time of drawing the bill, Monnier had not, nor hath ſince had 
any effects of Newburgh's in his hands, that when Monnzer returned 
the bill to Lavington and Paul, he wrote to them as follows; Yeu 
remitted me Newburgh's Sill, which I do not pay for reaſons, therefore 
pleaſe to credit me, and nate 50 l. the ſame being due to-day, and let the 
indorſees reimburſe you. . And therefore upon all other circumſtances, 
this is not ſuch an acceptance as will make Monner liable to pay it. 

Lord Chancellor : The principal queſtion is, Whether this is a ſuf- 
ficient acceptance to charge the defendant, and if there: was any 
doubt of it as to the fact, or whether in law, what has been done 
amounts to an acceptance, it might ſtill be neceſſary to ſend the par- 
ties to a trial at law, but I think there is no doubt of either. 

If a perſon on Monnier, when the bill was ſent to him, received it, entred it in his 


whom a bill . . . 
of exchange is book, as his courſe of trade is proved to have been, under a particular 


don, we number, and wrote that number under the bill; now it has been ſaid 
in a letter to 


2 drawer, it to be the cuſtom of merchants, that if a man underwrites any thing, 
Hall be duly let it be what it will, that it amounts to an acceptance, but if there 
— and was no more than this in the caſe, I ſhould think it of little avail to 
moue POE charge the defendant, becauſe that matter has been fully explained ; 


debit, this is an ; ' . 
acceptance, but what determines me, are Monnier's letters, by which it appears 


3 bag very clearly that he has accepted of it, in one particularly mentions 


a parol accept- the 50 J. bill, and ſays, it ſhall be duly honoured, and placed to tae 
ance has been drawer's debit, nor is there in his letters to Newburgh, or the in- 


3 o dor ſees, one expreſſion that ſhews the leaſt ſuſpicion of Newburgd's 
2 in Credit. | 
a e made 


for the opinton of the court of King's Bench, in the time of Lord Hardwicke Chief Juſtice, 
2 I think 
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l I think there can be no doubt, but an acceptance may be by let- 

ter, and has been ſo determined, there have been queſtions too; whe- 

ther a parol acceptance could be good? Lord Chief Juſtice Eyre 

"held it might, Lord Raymond held the contrary ; and there was a like 

point before me at M/ Prius, in the cauſe of Lumley and Palmer, 

and 1 had a caſe made of it for the opinion of the court of King's 

Bench, where it was ſeveral times argued, and at laſt ſolemnly de- 
termined, that ſuch acceptance is good, much more then muſt an ac- 

ceptance by letter be good. 

As to the plaintiff's being intitled to intereſt, I was at firſt doubtſul The payee of 
whether he could demand any; but on reading the ſtatute of the 44 2 note intitled 
and 4th of Queen Arne, ch. g. ſec. 4. I think it a clear caſe that he mo * 
is, though no proteſt for that is made neceſſary by the act, it being cepior, though 
requiſite only to intitle a payee to damages againſt a drawer, but does 9 13 
not mention 7he acceptor of a bill of exchange; and all the damage hat can Shy 
therefore that can be had in ſuch a caſe is the intereſt. had in ſuch a 
© "Lerd Chancellor decreed the defendant to pay to the plaintiffs the ©, We ia. 
ſum of 50/7. together with intercſt for the ſame from the time of 
filing the original bill, at the rate of 4/. per cent. and further ordered 

that ſhe ſhould alſo pay to the plaintiffs their coſts of this ſuit, from 


the time of filing of the bill of revivor, to be taxed. 


hn _ Rs. mm, | 
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(A) What acts ot the truſtees ſhall defeat the truſt, oꝛ be a bꝛeach 
11, Of-truſt in them. 

(B) Ok reſulting truſts and truffs by implication. 

(C) Ok truſts to attend the inheritance. 

(D) Truſtees how to account, and what allowance to have, 
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(A) What acts of the truſtees ſhall defeat the 
"truſt, o2 be a bzeach of truſt in them. 


Trinity Term £737. 
Symancerv. Tattai. 


Bill was brought to compel truſtees to join in a fale which would Cafe 279. 
deſtroy the contingent remainders, and likewiſe the uſes in a 
ſettlement made before marriage; the limitations were to the huſ- 
un 7 R | band 
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band for 99 years, if he ſo long live, to the wife for her life, re- 
mainder to truſtees to preſerve contingent remainders, remainder. to 
the heirs begotten on the body of the wife, remainder to the heirs of 
the husband ; and the firſt declaration under it was, that it was the 
intention of the ſettlement to make a proviſion for the children of 
the marriage, and a covenant on the part of the husband that he will 
not bar the eſtate tail to the wife, but will preſerve the uſes before 
limited and appointed. 

This court Lord Chancellor : There are many caſes in which the court will 

— no! <2" compel the truſtees to join in ſuch a conveyance as will deſtroy con- 

pe truſtees to b , ; 

join in a fale, tingent remainders, but then it muſt be in ſome meaſure to anſwer 

which will not the uſes originally intended by the ſettlement ; and has been uſually 

— done in the caſe of old ſettlements only, as in Winnington v. Foley *, 

mainders, but but I believe no inſtance where they have compelled ſuch truſtees to 

all the uſes in join with the father termor for ninety-nine years, and the ſon to ſell 

a marriage ſet- 

tlement, for the eſtate. 

they are guil- The old notion was, that theſe truſtees were only honorary ; but 

ty of a breach this has been varied ſince, for in the caſe of Piget v. Pigot, Lord 


of truſt in join- 
ing to dettroy Harcourt was of a different opinion, and in Manſell v. Manſell, 2 Wms. 


e re- 610. Lord Chancellor King, affiſted by Lord Chief Juſtice Raymond 
=... ant ou Chief Baron Reynolds, was of opinion, that truſtees Yor ſaup- 


whether the 
ſettlement be Porting contingent remainders, joining to deſtroy them, were guilty of 
voluntary, for 2 breach of truſt, and that there Was no diverſity whether the ſettlement 


luabl 
833 be voluntary, or for a valuable conſiteration, or by will only. But the 


or by will. reaſon of thoſe _caſes turned upon what the court ſhould do, after 


truſtees had actually deſtroyed the remainders; here the caſe is differ- 
ent, for the application to the court is to compel the truſtees to do 
an act which would deſtroy the remainders. 1 

There is another difficulty beſides, which is the husband's aQually 
covenanting in the ſettlement, that he will not bar the eſtate tail to 
the wife, but preſerve the uſes before limited, and even though the 
husband were dead, the wife could not do any a& by which the 
could bar the eſtate tail, notwithſtanding the truſtees ſhould conſent 
to join with her; for ſhe is abſolutely reſtrained from barring it by 
the 11th of Hen. 7. Ch. 20. + 


— 1 


— 


1 W'ms. 536. There, in a marriage ſettlement, the husband was made tenant ſor 
99 years, if he ſo long lived, remainder to truſtees during the life of the husband to pre- 
ſerve contingent remainders, &c. remainder to the firſt, Sc. ſons of that marriage in 
tail male ſucceſſively ; ; a fon was born, and of age, the wife dead, the ſon being in treaty 
for a marriage, which appeared to be a beneficial one for the family ; Lord Chancellor 
Parker decreed the truſtee ſhould join with the father and ſon in barring this, and 
making a new ſettlement, 


+ © If any woman which ſhall hereafter have any eſtate in dower, or for term of 
« life, or in tail, jointly with her husband, or only to herſelf, or to her uſe, in any 
„ manors, lands, &c. of the inheritance, £2, of her husband, and ſhall hereafter being 
« (ole, or with any other after taken husband, diſcontinue, alien, c. or ſuffer a te- 
c covery of the ſame, ſuch recovery, diſcontinuance, alienation, Sc. ſhall be utter!y 
void and of none effect.“ if 
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If it had been an application only to deſtroy the contingent re- 
mainders, I ſhould have taken more time to conſider; but here it 
would overturn all the uſes of a marriage ſettlement, which would 
be aſſuming too much power, and would be making a decree to 
compel a breach of the husband's own covenant. 

The bill was diſmiſſed, 


Eaſter term 1738. 


Tvie v. Vie. 


Vide title Deviſes, under the diviſion, What Words paſs an Eſtate tail. 


February the gth 1739. 


Anne Thayer, widow and executrix of John Thayer, Eſq; — 
deceaſed, | 2 105 MY 5 9 {Plaintiff 


Jane Gould, widow and executrix of Nathaniel Gould, 
Eſq; deceaſed, who was executor of Humphrey Thayer, p Defendants. 
Efq; deceaſed, and Stephen Collins, _ — 
eee Caſe 280. 
98 HE caſe aroſe upon the ſettlement made after the marriage of g, ſenlement 
1 Anne Collins, now the plaintiff Anne Thayer, with John Thayer, before marri- 
the chief intent of which was to ſecure two ſeveral ſums of 1000/7. e it was a- 


one to be advanced by the intended husband, and the other by Mr. won _— 
Callins, the father of the plaintiff. | hands of a 


8 truſtee, ſhould 
be laid out in land, to the uſe of the husband for life, then to the wife for life for her jointure, and to the 
children equally ; and in caſe the husband died without iſſue, to the wife in fee; and if he ſurvived, to him in 
fee. The husband and wife being neceſſitous, the truſtee paid them 600/. on a releaſe, and their joint bond 
of indemnity, and afterwards 400/. more on the like bond, and a new agreement, that the remaining 1000/, 
ſhoald be laid out in the purchaſe of an annuity, for the ſeparate uſe of the wife during the coverture, and in 
fee in caſe of ſurvivorſhip. The truſtee afterwards paid the husband this 1000/. likewiſe ; he is dead without 
iflue, and left the wife deſtitute. Bill brought againſt the repreſentative of the truſtee for this breach of truſt 
in him, and to be paid what ſhould be due to the wife for the 2000. out of his perſonal eſtate. 

In March 1738 the Mafter of the Rells decreed, that the wife ſhould be paid what ſhould be remaining due 
to her for the 2000/7. and intereſt out of the truſtee's perſonal eſtate, in a courſe of adminiſtration. 

Upon appeal to Lord Chancellor, he recommended it to the parties, from hardſhip on one ſide, and dangerous 
conſequences on the other, to find out a third way of moderating the affair, 

The agreement afterwards of the executrix of the truſtee to pay the wife of the e/uique truſt an annuity 
of 100/. quarterly, during her life, free of taxes, from Lady Day 1737, and the coſts of the ſuit, was made 
an order of the court. 


Mr. Thayer's 1000/7. was a ſum he was intitled to under a mort- 
gage, Mr. Collins's loool. was paid in. By the ſettlement it was 
agreed that the 2000/7. which was placed in the hands of Humphrey 
Thayer, one of the truſtees, and brother of the husband, ſhould be 
laid out by him; and the defendant Stephen Collins, the other truſtee, 
and uncle of the plaintiff, in the purchaſe of lands, to the uſe of the 
husband for life, then to the wife for life for her jointure in bar of 


dower, and to the children of the marriage, ſhare and ſhare alike ; 
2 and 
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and in caſe of the husband's dying without iſſue, to the wife in fee; 
and if he ſurvived the wife, to him in fee, with the common ap- 
pointment of paying the intereſt of the 2000/, to the husband till it 
was inveſted in lands. 

Some time after the marriage, the husband and wife joined in an 
application to the truſtee, Humphry Thayer, to raiſe the money to 
aſſiſt them in their neceſſities, and upon his paying them 600/. they 
both gave him a releaſe for ſo much, and likewiſe a joint bond to 
indemnity him; and upon receiving 400/, more from him afterwards, 
another bond of the like nature. The husband and wife came to a new 
agreement, that the remaining 1000/7. ſhould be laid out in the pur- 
chaſe of an annuity, which ſhould be for the ſole and ſeparate uſe of 
the wife during the coverture, and in fee in caſe of ſurvivorſhip ; the 
husband afterwards found means to prevail upon Humphry Thayer to 
pay him this 1000/. likewiſe, The husband died without iſſue, and 
left the plaintiff deſtitute, there being no aſſets. 

The bill was brought againſt the repreſentative of Humphry Thayer 


for this breach of truſt in him, and to be paid what ſhould be due 


to the plaintiff for the ſaid 2000/.- out of his perſonal eſtate, 
The cauſe was firſt heard in March 1738, before Sir Toſeph 
Tekyll, © who referred it to a Maſter to ſee what was due to the 
** plaintiff for the 2000 J. placed in the hands of Humphry Thayer, 
by virtue of the plaintiff's marriage ſettlement, and to 1 7 an ac- 
count of the aſſets of John Thayer come to the hands of his widow, 
and what ſhould appear to have come to her hands, after payment 
of debts of a ſuperior nature, was to go in diminution of what ſhould 
be found due to the plaintiff for the 2000/. and intereſt, and to take 
* an account alſo of the perſonal eſtate of Humphry Thayer come to 
** the hands of the defendant Jane Gould, or of Nathaniel Gould her 
late husband, and the plaintiff was to be paid what fhould be re- 
maining due to her for the ſaid 20001. and intereſt, out of the ſaid 
Humphry Thayer's perſonal eftate in a courſe of adminiſtration.” 
The defendant Gould appealed from this decree, and on the 24th 
of Nevember 1739, it came on before Lord ¶ ancellor. | 
For the plaintiff was cited Mary Portington's caſe, 10 Co. Rep. 42. 6. 
where it is laid down, “ That no feme covert ſhall be barred by 
* her confeſſion of her inheritance or frechold, but when ſhe is 
* examined by due courſe of law; and that is the cauſe that if the 
* husband and wife acknowledge a ſtatute or recognizance, it is void 
* as to the wife, although ſhe ſurvive her husband; ſo if the hub 
* band and wife acknowledge a deed to be enrolled, and it is enrolled, 
it is void as to the wife; and the reaſon is, becauſe no ſuch writ is 
depending againſt the husband and wile, upon which the wife may 
by law be examined,” From hence they argued, that no act, in 
which the plaintiff joined with her husband, could make any altera- 
tion in the uſes of the ſettlement, and that as money to be laid out 
in land is conſidered as land, ſhe is intitled, notwithſtanding her re- 


A 
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cc 


cc 


cc 


cc 


«c 


cc 


leaſe, to have it conveyed to her in fee. The 7th of Edward 4. 
Jol. 14. C. Manſell v. Manſell, 2 Wms. 610. Palmer v. Trevor, 1 Vern. 
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261. Rutland v. Molineaux, 2 Vern. 64. were alſo cited, and it was 


inſiſted by the plaintiff's counſel, that the caſe of Baker v. Child, 
2 Vern. 61, is no authority for the defendant, becauſe falſly reported; 
for though it is ſaid there the court was of opinion, Where a feme 
covert agrees to join with her husband in making a ſurrender, or 
* levying a fine, and he dies before it is done, equity will compel her 
eto perform the agreement; yet it was in fact no more than a 
recommendation by the court (the parties being preſent and conſenting ) 
to Serjeant Rawlinſon, to make an end of the affair between the par- 
ties by his private award, which was to be final, And what makes it 
ſtill a ſtronger caſe againſt Humphry Thayer is, that the co-truſtee, 
Stephen Collins, though the plaintiff's own uncle, was intirely unac- 

uainted with any of theſe tranſactions, and not truſted for fear he 
ſhould refuſe his conſent to this iniquitous ſcheme.. | 

The Attorney general for the defendants infiſted, this was not an 
intereſt in land, becauſe no fine could be levied upon it while it con- 
tinued in money, and that being perſonal, her contract with her 
husband would bind her, though a feme covert, and cited the caſe 
of Theobalds v. Duffoy, Mod. Caf. in Law and Equity, 2d part, 101. 
where it was laid down that the contract of a feme covert, where it 
was with the conſent of her friends, was good. He alſo cited the 
caſe of the Counteſs of Portland v. Progers, 2 Vern. 104. 

Lord Chancellor : I foreſee great hardſhip on the one fide, and dan- 
gerous conſequences on the other, and have very great doubts with 
myſelf what decree I ſhall make ; and therefore recommend it to the 
parties, as it is a caſe of conſiderable difficulty, to find out a third 
way of moderating this affair. | 

As an annuity was originally intended to be purchaſed for the wife 
in the life-time of the husband, by way of compenſation for the 
truſtees paying in of the money, ſome method may be contrived to 
make that effectual; and therefore let the cauſe be adjourned till the 
firſt day of rehearings, to give the parties an opportunity of ſettling it 
among themſelves. [ 

The cauſe ſtanding in the paper to-day, and the plaintiff's counſel 
alledging that the parties had come to an agreement in writing, ſigned 
by the plaintiff and defendant, and praying that the ſame might be 
made an order of court, and a council for defendant conſenting ; 

His Lordſhip ordered the agreement to be made an order of the 
court, and purſuant to thereto decreed the defendant Jane Gorld, 
out of the eſtate of Humphry Thayer, to pay to the plaintiff Are 
Thayer an annuity of 100/, payable quarterly, free of taxes, during 
her life, and that ſhe ſhould alſo forthwith pay to her the arrears of 
the ſaid annuity, from Lady Day 1737, and that ſhe ſhould likewile 
pay the plaintiff the coſts of this ſuit. 
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cuſts and truſts by impli⸗ 
cation. 


(B) Df reſulting t 


Trinity vacation 1937, 
Taylor v. Taylor. 


Vide title Evidence, Witneſſes, and Proof, under the divijion, Where 
Parol or Collateral Evidence vill or will not be admitted to explain, 
confirm, or contradit} what appears on the Face of a Deed or Will, 


Vide title Copybold. 


February the gth 17 38. 


Hill v. the Biſhop of London, Smith, and others. 
Caſe 281. AC. . a>. ALL 1 A u 2. Ar. N. 7, 


R. S. incom- IC HARD Smith, incumbent of the rectory of Buſhey,' in the 


how dz. 1 county of Hertford, by his will dated the firſt of OZober 1713 


deviſes bis deviſed in theſe words: As for my worldly goods with which 
perpetual ad- ( jt hath pleaſed God to bleſs me, after my debts _paid and fu- 


vowſon. dona- (, 


tion and pa- NEral expences diſcharged, I diſpoſe thereof as follows : Firſt, I 
tronage of the give, deviſe, and bequeath my perpetual advowſon, donation, and 


Po 22 ** patronage of the pariſh church of Buſhey, in the county of Hert- 


glebe lands, ford, and all glebe lands, profits, and appurtenances to the ſame 


profits, and ** belonging, unto my honoured mother-in-law, Mrs. Grace Smith, 
appurtenances cc 


töne lame be. Willing and defiring her to fell and diſpoſe of the ſaid perpetual 
longing, to advowſon and patronage, with the appurtenances, as ſoon as ſhe 


3 i conveniently and lawfully may fell and diſpoſe thereof, to the 


her to ſell and fellows of Eton college in the county of Buckingham, and their 
diſpoſe of the ſucceſſors, or to the fellows of Trinity college in Oxford, where 
lame to Eten © T had my education; the fellows of Eton college to have the firſt 


—_ = offer, if they will agree to purchaſe it; and upon their refuſal or 
ſal, to Trinity © diſagreement, to be fold to the fellows of Trinity college in Ox- 
2 * % ford and their ſucceſſors, if they will agree to purchaſe it; and 
che refuſal of *© upon the refuſal or diſagreement of both theſe ſocieties, for the 
both theſe ſo ©, purchaſing of the ſaid perpetual advowſon, with the appurtenants 
Cieties, to any gx ; 

of the colleges thereof, to be ſold to the fellows and ſociety of any one of the 
in Oxford or © colleges in Oxford or Cambridge, who willgbe the beſt purchaſer. 
. « Item I give and bequeath all my freehold lands and tenements in 


the beſt pur © the pariſh of Oldenbam, in the county of Hertford, with the 


lte * appurtenances, unto my ſaid mother-in-law, Mrs. Grace Smitb, 
IS 10 this Caie ' 

no reſulting truſt of the advowſon of B. to the heirs at law of the teſtator, but a deviſe of the be- 
neficial intereſt therein to G. Smith, with an injunRion only to ſell to particular ſocieties, 


3 


Lal 


and 
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e and to her heirs and aſſigns for ever: Tem, I give to Thomas Wood 
% 205, and 20s, to my couſin Mary Wicks, and all the reſt of my 
<< goods and 'chattels, (except a ſilver tankard, which I give to my 
« couſin Jahn Smith), I give and bequeath unto my honoured mo- 
e ther-in-law, Mrs. Grace Smith, whom I make my ſole executrix.” 
The plaintiffs,” the couſins and co-heirefles at law of Richard 
Smith the teſtator, preſented Cleave Greenhill, and Grace Smith pre- 
ſented the defendant James Smith to the living of Buſhey : The pre- 
ſent bill therefore 1s brought in order that the biſhop of London may 
be injoined from accepting James Smith, and that his Lordſhip may 
grant inſtitution to Cave Greenbill; the plaintiffs infiſting that the 
toſtator did not intend the preſent avoidance ſhould go to Grace Smith, 
but that ſhe ought to be conſidered altogether as a truſtee for the 
heirs at law of Richard Smith, and more eſpecially as to the preſent 
avoidance : The defendant Grace Smith infiſted on the other hand, 
that it is not a truſt, but an abſolute deviſe to her. 
On the arguing this queſtion the firſt time, Lord Chancellor was 
of opinion with the plaintiffs, that it was a truſt in the defendant to 


7 truſt as to the ſurplus for the benefit of the heirs at law, 
and that the preſentation was in them as cęſluique truſts. 
But bis Lordſhip a day or two after, doubting, he ordered the caſe 
to be ſpoke to again, by one council of a fide, and then took time to 
give his opinion, and on the 19th of Auguſt 1739 gave judgment. 
The general queſtion on this deviſe is, Whether there be a reſult- The general 


4 X RI . rule, that 
ing truſt, or not? on the firſt hearing I inclined to think, that there berg land- 


was, but I have changed my opinion intirely : The general rule, that are deviſed 
where lands are devifed for a particular purpoſe, what remains after for a particu- 
that particular purpoſe is ſatisfied, reſults, admits of ſeveral exceptions. aH ge 
If J. S. deviſe lands to A. to ſell them to B. for the particular ad- mains after 
vantage of H. that advantage is the only purpoſe to be ſerved, ac- Pat purpoſe ts 
cording to the intent of the teſtator, and to be ſatisfied by the meer Po gs. BAR 
act of ſelling, let the money go where it will, yet there is no prece- of ſeveral ex- 
dent of a reſulting truſt in ſuch a caſe: Nor is there any warrant *P*2 
from the words or intent of the teſtator to ſay, this deviſe ſevers the 
beneficial intereſt, but is only an injunction on the deviſee to enjoy the 

thing deviſed in a particular manner. If A. deviſes lands to J. S. 

to ſell for the beſt price to B. or to leaſe for three years, at ſuch a 

fine," there is no reſulting truſt, ſo that the deviſe here amounts to no 

more than this; the teſtator gives the advowſon to Grace Smitb, 

but if ſuch or fuch a college will buy it, then he lays an injunction 

upon her to ſel], and therefore there are two objects of the teſtator's 
benevolence, Grace Smith, and the colleges. 

Where there is a reſulting truſt, the heir at law, after the parti- There can be 
cular purpoſes are ſatisfied, may by bill compel the truſtee to con- 1 


. k b p tive truſl, but 
vey to him, here he cannot; in all events the heir at law is diſinhe- where the in- 


tent of the 
teſtator is apparent; willing and defiring G. S. to ſell, &. are more properly words of injunQion, than truſt. 


9 
ſell the advowſon under the reſtrictions in the will, and alſo for the : 425 
ment of the debts of the teſtator, and after thoſe were paid; a fe- . 
ultin Jn rl - 


rited 
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rited; or where the heir at law is intitled to a reſulting traſt, he 
| may by bill compel the eſtate to be fold out and out; here he could 
not, if the colleges ſhould refuſe to buy. This circumſtance differs 
the caſe from all the caſes put, the word fruſt is not made uſe of, 
p and if Grace Smith is a truſtee, it muſt be by conſtruction, and then 
the intent of the teſtator muſt be chiefly conſidered as a guide to that 
conſtruction; and tho' many other words will create a truſt, yet that 
muſt be where the intent of the teſtator is apparent, but here, willing 


and defiring are more properly words of injunction than truſt. 

The caſe of Randal v. Bockey, 2 Vern. 425, cited for the plaintiffs, 
is the common caſe of a ſurplus pndiſpoſed of; ſo likewiſe in the 
caſe of the city of London v. Garway, 2 Vern. 571. no expreſs truſt 
'avas declared, and yet the deviſees were in all events to be conſidered 
as meer truſtees, and in the caſe of Hobart and the counteſs of Suffolk, 

\ 2 Vern. 644. the deviſe was, upon the truſts aſter- mentioned. 
' The caſe of Coningbam v. Melliſb, Prec. in Chan, 31. cited for the 
defendants, is a ſtronger caſe for the heir at law, than the preſent, for 
there the words in truſt were uſed, it being a deviſe of lands to hys 
couſin A. and his heirs in truſt to be fold for payment of his debts and le- 
gacies, and the ſurplus held to be no reſulting truſt for the heir, In 
Rogers v. Rogers, June 1733, the words, I leave my wife ſole beireſs 
'and executrix, amount to no more than deviſing the real and per- 
ſonal eſtate; then come the words, To ſell and pay his debts, and if 
this had been ſufficient, to make her a truſtee, it would have been ſo 
upon that inaccurate expreſſion, yet it was there held, ſhe had be 
 .. beneficial intereſt in the eſtate, and the court muſt in all thoſe caſes 
collect, if they can, the intent of the teſtator, from the particular 
circumſtances of the caſe before them; in the caſe of Mallabar v. 
Mallabar, 5th May 1735, there was a clear intent, that the whole 
eſtate ſhould be turned into money, and a truſt expreſly mentioned, 

8 and yet held by Lord Talbot to be no reſulting truſt, 
7 8 No general rule is to be laid down, unleſs where a real eſtate is 
.d to be ſold deviſed to be ſold for payment of debts, and no more is ſaid, there it 
for payment js clearly a reſulting truſt; but if any particular reaſon occurs, why the 
ee, = teſtator ſhould intend a beneficial intereſt to the deviſee, there are no 
there clearly precedents to warrant the court to ſay, it ſhall not be @ beneficial 
it is a reſulting intereſt. . 
3 geviſee . As to the preſentation that happened by the death of the teſtator, 
in this caſe, the heir at law cannot preſent, for the advowſon being deviſed, it 
and not the follows the deviſe, and cannot deſcend. Vide Holt and the biſhop of 
e Wincheſter in Lev. and as the heir cannot take by law, ſo neither 
ſent on the Can he in equity, for the deviſe here takes effect inſtantly, ſo does the 
e ee F avoidance, and it is a deviſe of the beneficial intereſt, accompanied 
by ts with an injunction to ſel-ro particular ſocieties, and no other truſt, 
of the teltator. if ſo, every thing elſe that is beneficial takes effect immediately in the 
deviſee. 5 

His Lordſhip therefore declared, that there is no reſulting truſt 
of the advowſon of Buſhey for the heirs at law, and ordered 

that the plaintiffs bill, ſo far as it ſeeks to have the benefit of any 
2 | reſulting 


Truſt and Truſtees. 627 


reſulting truſt for the plaintiffs, the heirs at law of the teſtator Richard 
Smith, in teſpect of this advowſon, and of the preſentation in the 
avoidance that happened by the teſtator's death, do ſtand diſmiſſed, 
and that the injunction to reſtrain the biſhop of London ſrom accepting 

ames Smith, and granting inſtitution to him of the reQory of 
Buſhey, do alſo ſtand diſſolved. 

But his Lordſhip declared, that the plaintiffs the heirs at law are 
intitled to the copyhold lands deſcended to them, diſincumbered from 
a mortgage, which muſt be paid out of the perſonal eſtate, and if not 
ſufficient, then out of the real eſtate, charged by the will of the 
teſtator with his debts. 


WNevember the 7th 1739. 
Hawkins v. Chappel and others. 


Se fn APC ... . eee. .. 


| Io Oe a 1I0 Fat ee a 3, ky kia | 3 q | 
DJ TEETAM Hawkins being patron and incumbent of Simmons- Caſe 282. A 1 * 
bury, by will dated the 5th of February 1734, deviſes all his . A. by will ./ Zee 237 | 


lands in S. and the perpetual advowſon of S. to Sir William Chappel, 3 


&c. upon truſt in the firſt place to preſent his ſon William to this vowſon of S. 
living, if he ſhould be alive at the time of his deceaſe, if not to ſuch (05 © &c. 
perſon as his wife ſhould nominate, and then he goes on and ſays, . 
That after the church ſhall next after my death be full of an incumbent, fon W. to this 
then to ſell the perpetuity of it, and after ſuch ſale, to apply the profit — A -_ 
ariſing from it, in the firſt place for the payment of his debts, and the church hall 
overplus he difiributes in thirds to his daughters, and to the daughter next after his 
that was of age, be gives an immediate ſhare, and the proportion of thoſe of 2* fall 
under age be direfts to be placed out in government ſecurities, then bent, hen to 
comes this condition, that if any, or either of the daughters die before the d yer. 
age of 21, or marriage, their thirds to go to the ſon, provided he exe-\, pres. 2 


cuted a deed for the confirmation of the will, and in caſe he ſhould re- profit ariſing 


Fuſe, the third or thirds ſo lapſing, ſhould go to the ſurviving daughter on N : * 


or daughters. payment of 
his debts, and 
the overplus he diftributes in thirds to his daughters; the truſtees preſented V. the ſon, who died before the ad- 
vowſon was ſold, leaving a daughter an infant, who by her next friend brings her bill, inſiſting after debts 
and legacies paid, there is of reſulting truſt to the heir at — of the teſtator in the advowſon. 
His Lord hp of opiniop, the whole legal eſtate is deviſed away, and np reſulting truſt for the heir at 


law. * A 2 E. 83 
The truſtees preſented William who died before the advowſon was 

ſold, leaving a daughter an infant, that by her next friend brings this 

bill, as heir at law to the teſtator, for an injunction to reſtrain the 

defendants the truſtees from preſenting any other clerk to the living 

of Simmonſbur y, than a perſon nominated by the plaintiff, upon a 

ſuggeſtion, that after the teſtator's debts and legacies are paid, here 

is a truſt reſulting to the heir at law in this advowſon, and that ſhe 

has the right to nominate. 


7 T Lord 
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Lord Chancellor : Of all the caſes that have born any argument for 
a reſulting truſt, this ſeems to me to be the ſtrongeſt againſt, the 
heir at law, | 1 th 
Firſt queſtion, Whether any reſulting truſt ariſes out of the deviſe 
of this advowſon to the heir at law, or whether the ownerſhip-of it, 
or any ſpark of right is deſcended to the heir at law. ft, 
Secondly, Whether the ownerſhip is not in the daughters, by vir- 
| tue of the deviſe under the will of the father. bod 
At common [Tt muſt be admitted, that at Common law where an eſtate is de- 
e viſed to truſtees and their heirs, the whole is gone from the heir; 
viſed to truſ. then the queſtion will be, Whether in equity there is any beneficial 
tees and their jntereſt remaining to the heir upon the truſt of this advowſon, and 
— — that muſt depend on the declaration of the truſt by the will, whe- 
from the heir, ther the truft of the whole be declared, or whether any part be 
bur in <q"? omitted; and in my opinion the truſt of the whole is plainly declared, 
beneficial F either of my daughters die before 21 or marriage, the ſhare of ber 
intereſt re- dying to be divided among the ſurvivors : An expreſs truſt alſo, to ſell 
2 —— the perpetuity and divide the ſurplus among his daughters. 
the truſt. | | 
A certain rule This is a deviſe of the inheritance clearly to the daughters, ſub- 
in equity, that ject to the charge of the debts, for nothing is more certain in equity 
3 than that (where an eſtate is charged with an incumbrance, ot with 
ged with an the payment of creditors, and after ſuch incumbrance or creditors. are 
OS, diſcharged, the ſurplus is given over) the whole property or owner- 
— . and ſhip of the eſtate veſts in the deviſee, or reſiduary legatee. 70 
after ſuch In the preſent caſe too, the heir at law is abſolutely diſinherited, 
deus P35” according to the intent of the teſtator, which appears by his direction, 
ſarplus is gi- that the heir ſhall confirm his will under the penalty of loſing the 
_ 3 ſmall contingent benefit in the ſurplus, and the true queſtion is, who 
ns a in is the real owner of the advowſon ? now, whoever has the truſt, is in 
the refiduary this court conſidered as having the beneficial intereſt, and therefore the 
legatee. ownerſhip of the eſtate, and that is the founda jon of the caſe. of 
Roper and Radchff ; nor did Lord Harcourt differ with Lord Mac: 
clesfield in this general ground of equity, but in the conſequences; of 
that principle, and how it would operate upon the diſabling ſtatute 
(a) Vid Mod. againſt papiſts, the 11 & 12 Vill. 3. c. 4. (a). 1 
Caf. in Law 


and Eq. 2d part, 167 & 181, and the New Abr. of Law, 3 vol. 795. 


Þ 


The right of In the arguments for the plaintiff it is ſaid, that though the debts 


of 27 wg or legacies ſhould exhauſt the whole eſtate, yet an heir at law may 


demption of come into a court of equity, and compel truſtees to give him the 
an 2 tho" Option of taking the eſtate upon payment o the debts, &r. but the 
ata "rg reaſon of that is, becauſe the court does not take into conſideratibn, 
exhault the whether the eſtate is exhauſted, but the right of the heir to the 
whole, 7 equity of redemption of the eſtate ; nor do they give an election ar- 
Gunda vpon 


bis eleion to Ditrarily, that a perſon thall redeem or ſubmit to the ſale of an eftate, 


redeem, or to 
{ſubmit to a ſele, but upon the ownerſhip he has of the eſtate. 


for 
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for the privilege is not founded upon the election, but upon the pro- 
perty in and ownerſhip he has of the eſtate. | 
If a man ſeiſed of an advowſon be likewiſe incumbent of the If 4. ſeiſed of 


living, and deviſes the advowſon upon his death, the deviſee will be an 2dvowſon 


a, ME . . | be alſo incum - 
intitled to nominate. ; bent, and de- 


Bfft then it is objected, that Sir William Chappel, &c. are mere vites it, the 
traſtees, and that they can do nothing of themſelves, and that ſome- —_— on hie 
. A eath is 1nt1- 
body muſt nominate; why then ſhould not the heir at law, for ted © nomi- 
this plain reaſon, that if the ownerſhip and property of the advow- vate. 

EY | . . "0 If the own- 
ſon is in the daughters, all the reſt is a conſequence of it, for eribip bod 
wherever there is a right given, to ſay the heir is intitled, is to ſay, property of 
that he hath a right to the fruit fallen, without having any right to the denen 


. * . . d 1 es, 
the tree, or the ſoil in which it grows. | Gabber ok 


It has been ſaid likewiſe, that as it is money, and a mere perſonal not the beit 
intereſt, which is given to the daughters, that therefore there is a re- 21 _ 
ſulting truſt for the heir at law; but whether a man has an ad- conſequence 
vowſon in him as a perſonalty, or a realty, it will make no dif- ©! fuchowner- 
ference, for the right ot preſentation will equally belong to him. — = will ic 

Becauſe the daughters have the money ariſing by the ſale, it does make any dif- 
not follow that they have nothing elſe given them; for it giving —_—_ _ 
them ſo much money, gives them the beneficial intereſt in the ad- viſee has the 
vowſon, every thing elſe, thut is a conſequence of ſuch intereſt, will advowſon in 
follow upon it, and therefore as the advowſon is the daughters pro- — * 
Pert the preſentation is a beneficial intereſt, and will likewiſe be- realy. 
ong 


to them. | 

It is objected too, that this intereſt of the daughters is a contin- 
gency, and to ariſe in futuro; but I am clear of opinion, it is a veſted 
intereſt, for the produce of the money ariſing by the ſale, is intended 
for a maintenance for the daughters who are under age, though not 
payable, till they arrived at twenty-one, and this is nothing but a 

regulation and direction for the managing of the eſtate, till they 
come of age; and it has never been held in a court of equity, to alter 
the conſtruction of a will. Os: 

But it is ſaid, the daughters take nothing till the fale, and here the T;ugees pot. 
avoidance is before the ſale, and that the delay of the truſtees, in the pong, or ac- 
file of the advowſon, has made an alteration in the heir's favour, £58 me 

It never was allowed in this court, that truſtees poſtponing or ac- deviſed to 
celeruting a ſale, ſhould make any alteration in the intereſt of the m, as 
ceftutgue truſt, becauſe ſuch an admiſſion would be putting it in the ror rod 
power of truſtees, by fraud or colluſion to deſtroy the whole inten- vour of the 
tion of a teſtator. . 

It has been ſaid, that if the heir at law ſhould nominate, it would ge 

not injure the daughters, becauſe the advowſon may fell after he tai. 
plenarty, for as much as before, and ſo it may, but ſtill it might be 
fold for leſs, and if the daughters diſpoſe of the preſentation, they 
may for prudential reaſons inſert an old life, and then it would cer- 
tainly ſell for more than if there was a young one; and therefore I. 
ſhall not aſſume to myſelf a power of giving away the right of the 


I daughters, 
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daughters, upon a bare poſſibility that the heir at law's preſenting 
will not turn to their diſadvantage. 


I am therefore of opinion, that the legal and equitable eſtate are 
deviſed away by the will, and the ownerſhip in equity veſted in the 
ceſtuique truſts of the ſurplus, and that the nomination to the preſent 
avoidance follows ſuch equitable ownerſhip of the advowſon. 

His Lordſhip therefore ordered the bill to ſtand diſmiſſed, and the 
injunction upon the truſtees to be diſſolved. 


March the 12th 1738. 


Hopkins alias Dare v. Hopkins. 
Vide title Remainder. 


(c) Of trults to attend the inheritance. 
Vide title Creditor and Debtor. | 


(D) Truſtees how to account, and what al- 
lowances to have. 


914 


Eaſter term 1737. 
Fackſen v. Jaciſon. 


vide title Maintenance for Children. 
Nide title Fines and Recoveries, 
Vide title Evidence, Witneſſes and Proof. 


625 


A - aa. 
Uoluntary Deed. 
(A) The effect thereof. 


After Hilary term 1736. 
Oxley v. Lee. 


ORD Chancellor ſaid in this cauſe, he did not remember that Caſe 283. 
this court ever decreed a voluntary conveyance to be delivered The court 
haſ luable conſideration, unleſs i — ce 

up to a purcnaler, upon a valuable conſideration, unleſs it appears ee . volun- 

there are ſome circumſtances of fraud, attendant upon ſuch convey- tary convey- 


ance: A caſe was mentioned to be determined by the late Maſter of auce to be de- 


the Rolls, where a voluntary conveyance was decreed to be delivered aq day 

up, though no circumſtance of fraud appeared, 5 on valuable 
— — 
8 unie 0 n- 

December the 5th 1739. ed by fraud. 

Boughton v. Boughton. 

] ORD Chancellor : The firſt queſtion in this cauſe is, Whether a Caſe 284. 

will can have any effect to revoke a voluntary deed, which was A voluntary 
previous to it in time, and which is formal as to the execution, but _ oY 
very informal as to ſeveral parts of it. never. cancel. 
The caſe which has been cited before Lord Macclesfield, of Naldred wn * 2 


and Gilbam, 1 Vm. 577. is not applicable to every caſe, but was ,, , ſubſe- 
dependant upon particular circumſtances; © There an old woman quent will 
had executed a voluntary deed, which ſhe kept by her, her ne- 
<< phew ſurrepitiouſly got a copy of this deed, the old woman after- 
e wards deſtroyed the original: It was heard firſt at the Rolls, when 
<« the late Maſter decreed, that as the original was loſt, the copy 
* ſhould ſupply the place of it, and be effectual for the purpoſe in- 
* tended by it; an appeal to Lord 1 and he reverſed the 
« decree, for he ſaid he would not eſtabliſh a copy ſurreptitiouſly 
* obtained, but left the party to his remedy at law, and that the 
* keeping the deed by her, implied an intention of revoking.”” 
But in the preſent caſe, here 1s a voluntary deed, without a power 
of revocation, not at all unfair, but only kept by him, and never 
cancelled. 
The will is no more than voluntary, and as there is no caſe where 
a voluntary ſettlement has been ſet aſide by a ſubſequent will, this no 
longer remains a queſtion, 
7U The 
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The next queſtion is, upon the conſtruction of the deed of ſettlement, 
A father by I take-it that the grantor of this deed-imagined that 4000 J. apiece 
ſettlement to his 5 daughters, would exhauſt his whole eſtate," but to provide 


grants to his : . ; 
5 daughters againſt the event of the reſidue's being of a greater value, he binds 


—— _ himſelf in 25,000 J. to ſecure the ſurplus to his daughters, over and 
wide A above the 20, ooo. This is a deed ſolemnly executed, ſigned and 


the event of ſealed, and muſt therefore be looked upon in nature of a bond to the 
the refidue's d hters d wi inly'talc . X 
bake of aughters, and will certainly take place againſt all voluntary claimants; 
greater value, but creditors for a valuable conſideration, would be preferred to it. 
binds himſelf | 
in 25,000 J. to ſecure the ſurplus over and above the 20,000 J. 

This mult be conſidered in the nature of a bond to the daughters, and will take place againſt all voluntary 
claimants ; otherwiſe as to creditors for a valuable conſideration. 


C AP. CxXII. 
Uſury. 


Nide title Catching Bargain. 


June the 4th 1746. 
Ex parte Thompſon. 


Vide title Bankrupt, under the diviſion, Rule as to Drawers and In- 
dorſers of Bills of Exchange. 


c AP. CxXIII. 
Mill. 


(A) Che power of this court over the pꝛerogative office, 
(B) The validity of a pꝛobate, where eraminable, 


(A) The 


Will. | 627 


(4) The power of this court over the pꝛero⸗ 
N gaͤtive office. 


Movember the 23d 173 . 


Frederick v. Aynſcombe. 


PHD IP Aynſcomibe deviſed all his real eſtate to the defendant: Caſe 285. 
in fee, by a will executed at Bullagne; the defendant after the Where a per- 
teſtator's death proved the will in common form, and the original wn x wo 
will was depoſited in the prerogative court of Canterbury: John Hill 3 
one of the witneſſes reſides altogether at Bullagne, and the defendant and one of the 
cannot get him to come from thence, and therefore neceſſury he ug 
ſhould have a commiſſion to be executed there, to examine the ſaid fides akoge- 
witneſs, to prove the will, having brought a bill here to perpetuate er abio.d, 
the teſtimony thereto; at the execution of which commiſſion it will Foo Jan 


: 5 l e * i miſhon graft- 
be likewiſe neceſſary to have the ſaid will; and application having ed uo examine 


been made for the prerogative office to deliver out the original will 8 
to be proved at Beg, the regiſter of that court refuſed to deliver at the fame E 
it upon any ſecurity whatever, for the return of it, but inſiſted to ſend time make an 
a meſſenger of their own, which will put the defendant to a con- regard 

ſiderable expence. 8 7 wil be deli- 


1 vered out by 
the proper officer of e provegative court, to a perſon to be named by the party praying the commiſſion, in 


order to be carried out of the kingdom; he firſt giving ſecurity to be approved by the judge of the pre- 
rogative court, to return the ſame, 


It was therefore moved by Mr. Murray, that a commiſſion might 
go to examine witneſſes at Bullagne in France, and that the regiſter 
of the prerogative court, or the record keeper, may forthwith de- 
liver out to the defendant the original will of Philip Aynſcombe, upon 
the deicndant's giving a reaſonable ſecurity to return the fame, after 
executing the commiſſion upon the ſuggeſtion, that l refided 
wholly there, and is in ſuch circumſtances as will not allow him to 
come to England. 

Lord Chancellor directed that the defendant be at liberty to take 
out a commiſſion to examine his witneſs in Bul/ogne, in order to prove 
the will, and it appearing that the defendant is the only deviſce who 
can claim any real eſtate under the will, ordered the original will to 
be delivered out by the proper officer of the prerogative court to a 
fit perſon to be named by the defendant, in order to be produced at 
the execution of the ſaid commiſſion; ſuch perſon firſt giving ſecu- 
rity to be approved of by the judge of the prerogative court, to re- 
turn the ſame in three months from the delivery of the ſame to 
him. 

His Lordſhip alſo directed (as there have been precedents of wills 
being delivered out of the prerogative court upon trials at e 

where 
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where they were neceſſary to be read at ſuch trials, to ſave the ex- 
pence of the Regiſter of the prerogative office attending) that theſe 
precedents be ſearched, and this order to be drawn conformable to 
them, and if there ſhould be any diſpute as to the ſecurity for the ſafe 
cuſtody and return of the will, that it ſhall be referred to a Maſter 
in Chancery to ſettle and adjuſt the ſame. : 

If the defendant had not been the ſole deviſee of the real eſtate, but 
there had been other perſons under the will intereſted in it, and they 
had refuſed their conſent, he ſhould not have made this order, be- 
cauſe the taking a will out of the kingdom is different from any for- 
mer caſes in this court; they have gone no further than ordering them 
to different parts of England. "i; 

The court of Lord Macclesfield, in a motion of this kind, made an order upon 
Chancery, . the prerogative court to deliver a will to the regiſter office in Symonds 
fary,will make Inn, to lie there till the court of Chancery ſhould have done with it, 
an order upon and ſaid at the ſame time, with ſome warmth, that he thought his 
the prerogative officers of equal credit, and as fit to be intruſted with the cuſtody of 


, to deli- : x 
ra wilde the will as theirs, or any other office whatever. 


eee yup ko he ot coun of Chaney ee van for 
The court of N. B. I was informed, by a gentleman of the bar, that there was 
CIT d. another motion of this kind, in the time of Lord Chancellor Talbot, 
ered tbe pre- in the cauſe of Morſe v. Roach, who ordered the prerogative court to 
rogative of deliver a will, to be proved in Glouceſterſhire, under a commiſſion 
will to be pro- from the court of Chancery; and though it was ſtrongly inſiſted up- 
ved in Glouce/- on, on the behalf of the prerogative office, that one of their officers 
enen under (ould attend the execution of the commiilion, yet he abſolutely 


a commiſſion ; : 
from the court denied it. 


of Chancery, | 
and would not ſuffer an officer of the prerogative office to attend the execution of the commiſſion. 


(B) The validity of a pꝛobate, Where examin⸗ 
able. 


October the 29th 1739. 
8 befrield v. the Dutcheſs of Buckinghamphire. 


Caſe 286. SAO Ate - AG ee. 2 | 
A bill for a HE bill was brought by Mr. Sheffield againſt the defendant 
. * the Dutcheſs of Buckinghamſhire, for a perpetual injunction to 


ſtay proceed · all further proceedings in the ſuit in the prerogative court, for con- 
iogsin the pre troverting or calling in queſtion the will and codicils of Jobn late 
une cout Duke of Buckinghamſhire, after the determinations already had, and 


for contro- . F 
verting the Opinions given by the court. 


will and codi- 
cils of John, Duke of Buckingham/bire, after the determinations already had ; rhe injundicn before grarted 
mad: perpetual, 6 


4 | Lord 


avg Will. 629 
Tuer Chancellor : After hearing the caſe claborately argued, I am 
of the ſame opinion as when I granted the injunction, and the caſe 
ot being altered, the fame reaſons continue for making it perpetual. 

Three queſtions ariſe in this caſe. _ | | 

Fit, If this queſtion has been already determined, or which is 
the ſame thing, whether the Dutcheſs of Buckinghamſhire is con- 
cluded as to this point? | 

"Secondly, If this queſtion has been determined on proceedings in a 
proper court ? " 

i What will be the conſequences of granting or not grant- 
gun it 
The firſt depends on ſeveral facts and proceedings in this court, and 
admiſſions in her Grace 's anſwers. Two bills have been brought by 
the late Duke of Buckinghamſhire, Edmund, and Mr. Sheffield ; both of 
them faggeſt the will and codicil to be duly executed, and both to be 
duly proved, The Dutcheſs was defendant to both the bills, and 
fays in her anſwer ſhe believes them both of the Dake's own hand 
writing, and inſiſts on, and claims legacies under them. | 
The will and codicil have been both proved in this court by wit- 
neſſes examined on the part of the Dutcheſs, the cauſe heard, and 
the-conrt have declared the will and codicil to be well proved, and 
decreed the truſts of them to be performed, and thoſe truſts relate 
as well to perſonal as real eſtate. | | 
be perſonal eſtate has been laid out under the decree of this 
court, and two great purchaſes alſo made under the direction of the 
court, and with the acquieſcence of all proper parties, and a convey- 
ance executed to truſtees, and likewiſe an order pronounced for a 
proving of the purchaſe, and a quiet enjoyment by the Dutcheſs of 
what was given her by the will, to this very time. Ks 

After Duke Edmunds death, there was an appeal to the houſe of 
Lords by the Datcheſs, not only in her own right, but expreſly named 
as executrix of her fon, inſiſting that the court had miſtaken the con- 
ſtruction, but not in the leaſt complaining of the invalidity, or un- 
due execution of the will or codicil. The decree of the court below 
was affirmed by the Lords in 1737. 

I am of opinion therefore that by this ſeries of facts and proceed- 
ings the Dutcheſs is concluded, unleſs new material evidence appears. 
It is objected that this court has preſumed the will and codicil 

to be well proved on the probate only, which has never yet been con- 
teſted in the proper court. 
But it is not ſo, for here the probate has been ſtrengthened by admiſton by 
the admiſſion of the parties concerned; and as to the matters of fact, 2 party con 
am admiſſion by a party concerned, and who is moſt likely to know, r 
is ſtronger than it it had been determined by a jury, and facts are fronger than 
as properly concluded by admiſſion as by a trial; as in writs of er- 8 

ror, the party may admit error in fact, though he cannot admit a jo, and 
error in law; and if this. court was not to conclude on ſuch admiſ- faQts are as 
fions, there would be no end of cauſes here, where there is no jury 64, 
a iſſion, as b 
at the bar 7 X 12 


Ce et ee — — — —ů— 4 
- 


| ily; but if it hold the parties bound by their admiſſion; and if either of the par- 


admiſſion of 


bound. court have determined on, and every thing that comes in by incident 


630 Vill. 
It is objected the admiſſion carries it no further than the e 
would go of itſelf. 
Where parties If the probate merely i is produced, and nothing faid about] it, this 
are diſſatisfied court muſt preſume it good, and proceed on it; but if parties are 
wir 4 P70"; diſſatisſied with the probate, this court will give time to diſpute the 
will ſuſpend validity of it, and ſuſpend their determination, till it has had a trial 
their determi- jn a proper court; as in the caſe of Pain v. Stratton, the court vo- 
ie Js boon luntarily gave time to try the validity, upon ſome apprehenſion of a 
had of the va- difference between the probate and original will. 
— — to- But here the caſe is very different; the party in this caſe, ſo far 
. from being diſſatisfied, that at the time of admitting the probate, the 
original was produced, and theſe raſures appeared on the face of it ; 
and then, when if at any time this objection to the bill ſhould have 
oa. A made, they alloweg the will well proved. 
bd Second queſtion. If it has been determined in a proper court, it is 
— inſiſted that the validity of the probate is only proper to be deter- 
mined in the eccleſiaſtical court, and that nothing done in a er 
cCuourt can conclude. 
This court, It is true, in an adverſary way, this court, or a court of law, can- 
capnor deter. not determine the validity of a probate of a will or codicil ; but if! it 
wine the vali ' comes here on an incident in a cauſe, and that incident is admitted 


di 
oy: 91 by the parties, this court, or a court of law, may determine it, and 


W ties would .afterwards bring a new ſuit to conteſt that — = va 


that W 88 this court would certainly grant a perpetual in junction. 
admitted, they |; 
nnn and hold the parties bound by their admiſſion. 2+ 


' 1 
17 


No difference As to the diſtinction which has ha offered between parties ad- 
— mitting things proper to be determined by the court, in which the 
things proper admiſſion is made, and admiſſion of things cogniſable in another 
to be decermi- court, I can ſee no difference if facts are admitted, and the parties 
— Lale eſtabliſh their own admiſſions. Diſputes about probates may be de- 
the admiſſion termined by a decree in the proper court, yet under the direction of 
15 made, and this court, like the caſe where this court does not direct an _; but 
things cogai- gives liberty to bring a new ejectment. 
ſable in ano- But what properly and effectually gives this court a juriſQion 
— 3 here in the preſent caſe is, the truſt declared in the will, the truſts this 
binds the parties, 

_ This queſtion does not touch or impeach the juriſdiction of the 
eccleſiaſtical court, as in the caſe of a prohibition, where if the court 
proceeds, the judge i is guilty of a contempt ; but the injunction ſtays 
the party from proceeding, and at the ſame time this court ſuppoſes 
the eccleſiaſtical court to have juriſdiction, but does not think proper, 
from ſome collateral circumſtances, to ſuffer the party to apply; and 

take the benefit of that juriſdiction. - 1 
Thirdly,” As to the conſequences of granting the injunction or not. 
It is objected, that this caſe is not a proper one for a perpetual 
injunction ; that here is no vexation or multiplicity of trials, but that 
1s 


Will. 3 
js not the only ground the court proceeds on in granting injunctions, 
though in mere legal titles it is ſo: It was not the ground in the caſe 
of Acherly'v. Vernon, or of Calvert v. Colby, where in each there was 
only one trial. * e 

New matter is the only ſolid ground of conteſting this will, and 
if there had appeared any new material facts and evidence ſince the 
laſt hearing, I ſhould not have granted the perpetual injunction; Gut 
the raſures, &c. objected to now, did appear on the face of the will, 
nor is there any proof that the Dutcheſs had no knowledge of them 
till after the hearing, nor is it diſputed but that the raſures and in- 
terlineations are of the Duke's own hand writing. 
As to a new right accrued to her Grace as executrix of her fon; , Het, vn. 
that makes no alteration with regard to the conſequences of the pre- 4 there # 
ſent queſtion ; he was bound by the decree, unleſs there is new mat- 3 
ter, or fraud and colluſion, an infant is bound by a decree made for , is — 
his benefit, which this decree plainly was; and as to perſonal eſtate, by a decree 
unleſs for the cauſes before mentioned, the parol never demurs, and e 
her Grace cannot be in a better condition than her ſon, for if a de- vich reſpect to 
ctee is for the benefit of an infant, and he dies, his executor ſhall Perſonal eſ- 


never diſpute that decree, though it may be for the advantage of the for the Na 


executor ſo to do. before men 
But here have been acts done by her Grace in this capacity ſince 2 . 


the death of her ſon, which bind her. An appeal to the houſe of mus. 

Lords as executrix of her ſon, and inſiſting on and claiming under Wherethereis 
che will and codieft; . is bent of 
As. to the authorities, Acherley v. Vernon is full for the plaintiff, an infant, and 


unleſs new matter had been ſhewn ; and Calvert v. Colby was a caſe 1 
not ſo ſtrong as the preſent. — for 
The caſe of Montague v. Maxwell, in the houſe of Lords 17 1 5, bis own ad- 
cited for the defendant, does not come up to the preſent ; there was u af ee 
nothing in that caſe but the probate fimply, no admiſſion, no proof diſpute iat 
in this court, nor any acts or judicial proceedings here. In the caſe decree. 

of Crompton v. Crompton, there were only extrajudicial declarations. 

If I was not to grant this injunction, many inconveniencies muſt 
neceſſarily ariſe to the parties; the will made was in 1716, and proved, 

with the privity of the Dutcheſs, in 1721 ; the decree was in the ſame 

year, vaſt ſums laid out, and an acquieſcence of all parties; the de- 

cree affirmed in the houſe of Lords in 1737; then a new ſuit in the 
eccleſiaſtical court, to diſpute the will on the ſame facts on which 

the precedent determinations were had, two witnefles are dead, who 

poſſibly, if living, might eſtabliſh the will; if this was ſuffered, pro- 

perty would never be ſafe. | 
As to the truſtees, actions at law, if the will was overturned, might 
be brought againſt them for acting under the decree of this court, 
nor would it be in the power of this court to help them. 

His Lordſhip therefore decreed, that a perpetual injunction be 
awarded to ſtay the defendant, the Dutcheſs of Buckinghamſhire, from 
proceeding in the prerogative court of Canterbury, or in any other 
eccleſiaſtical court, in the ſuit already brought by her Grace, or in 
i” 4 I . | 


any 
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any other ſuit, to call in or revoke the faid probate of the will and 
codicils-of John late Duke of Buckinghamſhire her late huſband, or to 
have the ſame declared null and void, or that it may be pronounced 
that the ſaid Duke died inteſtate; and as to the coſts of this ſuit, his 
Lordſhip gave none. 


Vide title Legacies, under the diviſion, Ademption of it. 


Vide title Evidence, Witneſſes, and Proof, under the divifion, Where 
parol or collateral Evidence will, or will not be admitted to explain, 
confirm, or contradict what appears on the Face of a Deed or Will. 


Vide title Power, under the divifim, Of the right execution of a Power, 
and where a Defect therein will be ſupphed. " 


C A Þ . 
Witneſs. 


Vide title Evidence, Witneſſes, and Proof. 


C A P. COXXV. 
Mozꝛds of Limitation. 


Vide title Deviſes. 


_ 


C A P. CXXVI. 
Wods. 


Vide title Expoſition of Wards. 


C AP. 


C A P. CXXVII. 
Writ. 


(A) Ok the De Homine Replegiando, and its effects. 
March the 22d 1736-7. 
Treblecock's caſe. 


A to diſcharge an order for ſuperſeding a writ de homine Caſe 28 7. 
replegiandb. The arts 4, 
Lord Chancellor : The writ de homine replegiando is an original bomine replegi- 
writ, and the party may ſue it of right, and granted here on a mo- art isan ori- 
tion or petition, without ſhewing cauſe. py Ws 
It is properly returnable in the courts of law, and may be there may ſue it of 
declared upon; and as it is remedial, the defendant, againſt whom iht. 
it is ſued, is obliged to aſſign ſome cauſe why he does not comply 
with the writ. | | 
Therefore, after it is ſued; I do not know that I can ſuperſede it, 
and if the who ſues out the writ is not intitled to it, it muſt be 
pleaded to below ; in this caſe it is the writ. of the infant, and there 
is no ſuit about the infant here, and therefore the order made to 
ſuperſede the writ muſt be diſcharged. 
It might be otherwiſe, if the infant was in court, by being a party 
to the ſuit here. 
If this writ is brought by an infant againſt his teſtamentary guar- 
dian, or by a villain againſt his lord, I think they may plead the 
ſpecial matter to the writ, and defend themſelves at law. 
His Lordſhip granted the motion. 


Vide title Ne exeat Regno. 


The End of the Fi RST Voluux. 


The Pancipal Matters. 


Abatement and Revivo?. 


Vide Title Bill, under the Diviſion Sup- 
plemental Bill. Page 291 


Account. 
What fhall be a good Bar to a Demand of a 


general one. 


HERE a bill for a general 
account, and defendant in- 
ſiſts on a ſtated account, it is 
prima facie a bar to a general 
one till particular errors are aſſigned to 
the {tated account. I 
It will not ſupport a ſtated account to al- 
ledge there has been adividend made be- 
tween the parties, for a dividend may 
be made ſubject to an account to be at- 
terwards taken. ibid. 


Ademption. Vide Title Legacies, 


Admiſſion. Vide Title Bill, under the 
Diviſion, Bills of Diſcovery, Sc. 288 


Advowſon. Vide Title Truſt and 
Truſtees, under the Diviſion, Reſulting 
Truſts, and Truſts by Implication. 


— — 


Agreements, articles, and Tovenants. 


Agreements and Covenants which ought to be 

performed in Specie. 

A court of equity is very deſirous of lay- 
ing hold of any juſt ground to carry 
agreements into execution, made to 
eſtabliſh the peace of a family, and 
where it appears that ſuch agreements 
are entered into with a view of ſaving 
the honour of a family, and are reaſon- 
able ones, the court will, if poſſible, de- 
cree a performance. From Page 2 to 6 

An infant may have a decree upon any 
matter ariſing on the ſtate of his caſe, 
though not particularly prayed by his 
bill. 6 

Where there is an agreement to ſuffer a 
recovery, and uſes are declared, though 
it is ſuffered at a different time from the 
recovery, covenanted to be ſuffered ; yet 
if no ſubſequent declaration of uſes, it 
will enure to the uſes ſo declared. 

Where there is a deed to lead the uſes of 
a recovery, it is not in the power of te- 
nant in tail alone to declare new uſes ; 
but ſuch ſubſequent declaration muſt 
be by all the parties concerned in in- 
tereſt. ibid. 

A The 


The expreſſion in the counteſs bf Nu, 
land's caſe, 5 Co. that, whilſt it is direc- 
tory only, new uſes may be declared, 
means that as the uſes mult ariſe out of 
the agreement of the parties, th y by 
mutual conſent may change the uſes, 

Page 

Where a court of Jaw or equity find that 

the general and ſubſtantial intent of the 

arties was, that tae eſtate ſhould pals, 
they will conſtrue deeds in iuppurt of 
that intention different trom the formal 
nature of thoſe deeds themſclves. 8 

Where there is a recovery for ſtrengthen- 
ing the title of a purchaſer, with a de- 
claration of the uſes to him and his 
heirs, notwithſtanding a precedent one 
to different uſes, it will not enure to 
make good ſuch former declaration, but 
the uſes of the purchaſe only. ibid. 

If tenant in tail makes a leaſe not warrant- 
ed by the ſtatute, and ſuffers a recove- 
ry, it lets in the leaſe and makes it 
good; the ſame as to a judgment, ſta- 
tute, or bond. ibid. 

The iſſue of tenant in tail by virtue of the 
ſtatute de Donis may avoid a prior leaſe, 
charge or eſtate made by him, but not 


ö 


* 
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mother both dead, leaving two ſons 
more beſides the plaintiff and four 
daughters; the eldeſt ſon now prays by 
his bill chat the ſureties may be aſſign- 
ed to him being tenant in tail, and not 
laid out in land; on the brothers and 
filters appearing in court, and conſent- 
ing, the truſtee was directed to tranſ- 
ter the ſecuritics to the plaintiff, Page 
11 

Though the vendor of an eſtate does not 
produce his deeds, or tender a convey- 
ance within the time limited by the ar- 
ticles, the court does not regard this 
neglect, but will decree a fale. 2 . 


Parol Agreements, or ſuch as are within 
the Statute of frauds and Perjurics. 


A. agrees for the purchaſe of an eſtate, 
but the agreement not reduced into 
writing, though 4. in confidence there- 
of gives orders for conveyances to be 
drawn, and went ſeveral times to view 
the eſtate, this court will not carry ſuch 
agreement into execution, and the ſta- 
tute of frauds may be pleaded to a bill 
brought for that purpoſe 12 

A letter is not ſuffictent evidence of the 


he himſelf; but when by the recovery he 
has gained a fee, the iſſue being barred, 
all the reaſoning for their avoiding 
eſtates, Sc. made by him ceaſes. 9 
Where a tenant in tail ſuffers a recovery, 
he by conſtruction of law is in of the 
old uſe, and the eſtate is diſcharged of 
the ſtatute de Donis. ibid. 
Where there is a valuable conſidaration for 
an agreement on all ſides, there is ſuf- 
ficient ground to come into a court of 
equity, but a mere volunteer not inti- 
tled to come here for an execution of an 
agreement. 10 
An agreement upon a ſuppoſition of a 
right, though it may afterwards come 
out on the other ſide, is binding, and 
ſhall not prevail againſt the agreement 
of the parties. ibid. 
By a ſettlement before marriage ſecurities 
for money belonging to the wife were 
aſſigned to a tryltee, to be laid out in 
the purchaſe of freehold lands, to be 
ſettled among other uſes to the firſt 
{on in tail male, with like remainders 
to the ſecond and other ſons, remain- 
der to the heirs female ; the father and 


— 


agreement unleſs the terms of the agree- 
ment are mentioned therein; but where 
a man takes poſſeſſion, or does any act 
of the like nature in purſuance of an 
agreement, this court will decree an 
execution of it. ibia. 
, 
Voluntary Agreements, in what Caſes to be 
performed. 


A court of equity will not lay down any 
other rule of conſtruction with regard to 
the ſtatute of frauds and perjuries, than 
a court of law does. 13 
A ſettlement being voluntary is not for 
that reaſon fraudulent, but an evidence 
of fraud only, though hardly a caſe 
where the perſon conveying was indebt- 
ed at the time that it has not been 
deemed fraudulent. 15 
A voluntary ſettlement is not fraudulent 
wir: the perſon making is not indebted 
26 tme, nor will ſubſequent debts 
ettlement. ibid. 
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der tenant for life, and ſon 
fe, join in a ſettlement, it is 
ait creditors, for the ſon 
might 


. 


9 
— 


night have diſpoſed of the refiduary 
intereſt without the father's joining, 


| Page 16 
Where a father takes back an annuity to 
the value of the eſtate comprized in the 
ſettlement, it is t to a conti- 
nuance in poſſeſſion, and creditors will 


be relieved again !uch tetilement. ibid. 


Concerning the Manner of performing Agrec- 

ments. 

Where children under a marriage ſettle- 
ment have obtained a contingent ad- 
vantage, the court will not vary it to 

the prejudice of the iſſue after the mar- 
riage. 17 

The Court will not change a mere truſtee 
for a wife under a marriage ſettlement, 
without ſending it firſt to a maſter to 
ſee if the perſon propoſed is a proper 
perſon. 18 


Admintſtratozs. Vide Title Executozs. 


Alien, 

The perſons of foreigners ſubject to the 
authority of this court only while in 
England, but though their perſons are 
out of the reach of proceſs, the proper- 
ty they have here is under its controul. 

19 

The court directed a commiſſion to the 
Eaſt Indies to take the anſwer of the 
defendant, who was of the Gentou re- 
ligion, and impowered two or three of 
the commiſſioners, to adminiſter tuch 
oath in the moſt ſolemn manner, as in 
their diſcretions ſhall ſeem meet, and if 
they adminiſtred any other oath than 
the chriſtian, to certify to the court 
what was done by them, that if there 
ſhould be any doubt, as to the validity, 
the opinion of the judges might be ta- 
ken. ibid. 

The court will not ſtay proceedings in an 
original cauſe until the anſwer comes in 
to the croſs bill, but will only ſtay 
publication. 21 

The depoſitions of witneſſes of the Gentou 
religion, ſworn according to their ce- 
remonies, ought upon the ſpecial cir- 
cumſtances of the caſe to be read as 
Evidence in the cauſe ibid. 

Heathens admitted as witneffes by the ci- 
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| 


| By the policy of all countries oaths ought 


vil law, by the law of nations, and by 
the common-confent of mankind. Page 
27 


A Jew a competent witneſs to prove a 
murder. 42 


to be adminiſtred to perſons according 
to their own opinion, and laying the 
hand on the book, &c. originally bor- 
rowed from the Pagans. ibid. 
That Turks and Infidels are perpetui ini- 
mici, and therefore not to be admitted 
witneſſes here, is a common error found- 
ed on a groundleſs opinion of juſtice 


Brooke. ibid. 


The neceſſity of trade has mollified the too 


rigorous rules of the old law in their re- 
ſtraint of aliens. 43 
The law of England not confined to parti- 
cular caſes, but governed more by rea- 
ſon than any one caſe whatever. ibid. 
If theſe witneſſes were here they would be 
liable to a proſecution for perjury, and 
might be indicted upon a ſpecial in- 
dictment. ibid. 
Tattis ſacris Evangeliis not neceſſary words 
in an indictment of perjury, for ſeveral 
old precedents are that the party was 
Turatus generally. ibid. 
Some Infidels may under ſome circum- 
ſtances be admitted as witneſſes. 761d. 
The Jews before their expulſion from 
England, and ſince their return to it, 
have been conſtantly admitted as wit- 
neſſes. 44 
Oaths are not of the Chriſtian inſtitution, 
but as old as the creation. 45 
If Infidels do not believe a God, or re- 
wards and puniſhments hereafter, they 
ought not to be admitted. ibid 
The rule of evidence is that ſuch ought to 
be admiied as the neceſſity of the caſe 
will allow of, but though admitted, 
mult be lefr to the perſons who try 
the cauſe to give what credit to it they 
leaſe. ibid. 

As the witneſſes here do not believe the 
Chriſtian oath, they muſt out of neceſſity 

be allowed to ſwear according to their 
own notion of an oath. | 46 
Rules of evidence are to be conſidered as 
artificial rules, framed by men, for con- 
venience in courts of juſtice, and found- 

ed upon good reaſon: ibid. 


Hearſay 


A Table of the Principal Matters. 


Hearſay cannot be admitted, nor huſband 
and wife as witneſſes againſt each other, 
and yet from neceſſity have been allow- 
ed. 

The rule as to admitting evidence in fo- 
reign and commercial matters differs 
from other inſtances in courts of juſtice. 


47 
Lord Chief Juſtice Lee of opinion, that if 


the validity of a foreign contract made 

in the preſence of a publick notary was 

in queſtion here, his teſtimony would 

be allowed to authenticate the contract. 
ibid. 

Caſes determined at law upon evidence 
taken from hiſtories of countries. 48 
The eſſence of an oath is an appeal to the 
Supreme Being as thinking him the re- 
warder of truth, and avenger of falſe- 
hood, and Lord Cote the only writer 
who has grafted the word Chriſtian into 
an oath. ibid. 
The outward act not eſſential to the oath, 
for this was always matter of liberty. 
ibid. 

An ahſolute neceſſity the firſt ground for 
departing from ſtrict rules of evidence, 

a preſumed neceſſity the ſecond. 49 
Courts of law here will give credit to the 
ſentence of a foreign court of admiralty, 
and take it to be right without exami- 
ning their proceedings. ibid. 
If a Heathen not an alien enemy brings an 
action, and defendant a bill for an in- 
junction, he ſhall be admitted to an- 
ſwer according to his on form of an 
oath, 50 
Framers of indictments multiply words to 
no purpoſe, therefore the old precedents 
are the beſt, and by them it appears 
ſupra ſandtum Dei Evangelium are not 
neceſſary words in indictments for per- 
Jury. ibid, 
The caſe of the Eaſt India Company and 
Admiral Mathews in the Court of Ex- 
chequer mil-ſ{tated, for there is no ſuch 
thing as ſending one judge out of a 


court to the judges of another upon a 


point of evidence. ibid. 
A bill brought for an account againſt the 
repreſentatives of an Eaſt India Gover- 
nor, who pleaded that the plaintiff was 
an alien born, and an alien Infidel, and 
could have no ſuit here: plea overruled, 


Page 46 


for, being a mere perſonal demand, the 
plaintiff. may bring a bill in this Court. 
Page 51 

Amendment, 


In what Caſe allowed or not. 


After publication is paſt, a plaintiff can- 
not amend without withdrawing his re- 
plication. 1 3¹ 


Anſwers, Pleas, and Demurrers, 


What fhall be a good Plea and well pleaded. 


Lands deviſed to be ſold for payment of 
Debts : Bill brought by a creditor of 
teſtator againſt his widow to diſcover 
her title to lands in her poſſeſſion : She 
pleads a ſettlement and jointure, and 
offers to diſcover if plaintiff will con- 
firm it, but neither ſets out the date 
nor lands contained in the ſettlement: 
The plea over-ruled, for ſhe ought to 
have tet forth both theſe matters. 52 

An inſurer by his bill ſuggeſts the ſhip 
was loſt fraudulently, and in the charg- 
ing part mentions, that inſtead of pro- 
per goods there was only wool on board, 
and 1n the interrogatory part prays de- 
fendant may ſet out what kind of goods 
he had on board; defendant pleads ſeve- 
ral ſtatutes that make it penal to export 
wool in bar to a diſcovery of all kinds 
of goods on board : The plea allowed, 
becauſe no goods, but wool mentioned 
in the charging part; if there had, de- 
fendant muſt have given ſome anſwer 
to it. | ibid. 

A pes may be bad in part, and yet not 
or the whole, 

Where a defendant pleads a decree of 
diſmiſſion of a former cauſe for the ſame 
matter, in bar of the new bill, if the 
plaintiff does not apply that it may be 
referred to a maſter to ſtate whether there 
is ſuch a decree, but ſets down the cauſe 
for hearing, he has waived his right of 
application for ſuch reference, and the 

court will determine it. | ibid. 

The defence proper for a plea muſt be 
ſuch as reduces the cauſe to a particular 
point, and from thence creates a bar to 
the ſuit, and every good defence 1n 
equity is not likewiſe good as a plea. 

| 54 

Apprentice. 
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Appzentice. 
Servant. 


Arreſt. 
Where good though on a Sunday. 


If a bankrupt is liable to be arreſted 
while under ſummons of commiſſioners. 
Page 54 

An arreſt on a Sunday by Lord Chancellor's 
tipſtaff, under a warrant of the court, 
for a contempt in difobeying an order, 


though inſiſted upon to be illegal, as A. by articles previous to his marriage agrees 


being contrary to the ſtatute of 29 Car. 
2. cap. 7. ſec. 6. intitled, An att for 


the better obſervance of the Lord's Day, 


determined by Lerd Chancellor upon con- 
{ideration to be a lawful arreſt. 54 
A man may ſurrender himſelf voluntarily 
to a warrant upon a Sunday. 57 
The order of commitment for a contempt 
differs from a proceſs to ſheriffs, for it is 
that the Party ſhould ſtand committed, and 
if petitioner had been preſent when the 
order was pronounced, he was inſtantly 

a priſoner. ib d. 
The warrant here directed to the goaler to 
take him, and to carry him to priſon, 
but in other courts are directed to ſhe- 
riffs, and other miniſterial officers. ibid. 
This is drawn up like eſcape warrants 
which may be executed on a Sunday. 
ibid. 

Lord Chief Juſtice Holt of opinion, a man 
might be taken up, on a Sunday, upon a 
proceſs of contempt, becauſe in the na- 
ture of a breach of the peace, and an 
exception out of the act of parliament. 
58 

The court of Common Pleas held that a 
man might be taken on a Sunday upon 
an attachment for non-performance of 
an award a contempt for non-perform- 
ance of an order of this court, equally 

a breach of the peace. ibid. 


Aſſets, Vide Title Heir and Anceſ⸗ 
to), alſo Executozs and Admini⸗ 


A. gives ſeveral legacies, and makes B. 
his Executor and reſiduary legatee ; B. 
receives all the aſſets, and buys lands 
with the money, and alſo the equity of 


Vide Title Maſter and 


redemption of another eſtate, on which 
A. had a mortgage, and dies: Bill 
brought by legatees to be paid their 
legacies out of B.'s real and perſonal 
eſtate. The court directed that the aſſets 
laid out in the purchaſes ſhould be 
reſtored to teſtator's perſonal eſtate. 
The equity of redemption held to be 
aſſets. Page 59 


Award and Arbitrament. 
Parties only affected by it. 


to veſt 10001. in truſtees, the intereſt 
thereof to be received by A. and his wife, 
during their lives, and afterwards to be 
divided between their iſſue, and gives 
the truſtees a warrant of attorney to 
contels a judgment tor that ſum which 
was entered up; A. enters into part- 
nerſhip with B. afterwards, and being 
indebted to the partnerſhip eſtate in 
more than his intereſt in that eſtate, 
they ſubmit the difference between 
them to arbitration, and part of the 
ſtock in trade is awarded to be lodged 
in the hands of a third perſon, any 
part to be delivered to either of .the 
parties, on making it appear any bond 
or other debr due from the partnerſhip 
had been paid by either, the quantity 
to be delivered in proportion to the 
money paid: The Truſtees in the mar- 
riage articles bring a ſcire factas on the 
judgment confeſſed to them, and take 
a moiety of the depoſited ſtock in ex- 
ecution as the property of A. 60 
Bill by the partnerſhip creditors to ſet alide 
the execution, and to have the motety 
of the ſtock ſo ſeized appropriated to 
payment of their debts, inſiſting it was 
ſpecifically bound by the award and the 
execution of it, the plaintiſſs being no 
arties to the ſubmiſſion, nor privy at 
all to the tranſaction, nor under an ob- 
ligation of abiding by the award, ought 
not to have the benelit of it, and there- 
fore bill diſmiſſed 61 
A bill will not lie to carry an award into 
execution where the parties to the ſub- 
miſſion do not acquieſce in it, nor a- 
ree afterwards to have it executed, but 
muſt be inforced at law. 62 
B Fer 
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For what Cauſes ſet afide. 


A. and his wife covenant in articles be- 
fore marriage, in conſideration of 2009/7. 
his wife's portion, to releaſe all the 
right that might accrue to them out of 
her father's perſonal eitate by the cu- 
ſtom of London. Page 63 

The huſband is bound by his covenant, 
and though the wife was under age, 
yet it is a matter that accrues to him 
in the right of his wife, and he may 
releaſe it, and his releaſe will bind 
her. 64 

An old law in the city, called 7ud's Law, 
whereby a huſband is authorized to a- 
gree with the father for the wife, though 
ſhe is under age. ibid. 

The huſband's covenanting to releaſe is an 
extinguiſnment of the wite's right to 
the orphanage part, and if fo, leaves the 
eſtate of the father as if it had never 
been charged, and therefore muſt be 
conſidered as a part of his general per- 
ſonal eſtate, and not go wholly to the 
father's executor as a part of the dead 
man's ſhare. ibid. 

Where arbitrators are deceived, or where 
they make their award clandeſtinely, 
without hearing each Party, a court of 
juſtice will interpoſe and avoid ſuch 
award. ibid. 

Though a bill in chancery cannot be re- 
ceived in evidence at law, yet in this 
court it may be read, and has been of- 
ten allowed as evidence. 65 


Bankrupt. 


Concerning the Commiſſion and Commiſſioners. 


Commiſſion of bankruptcy is an action 
A and execution in the firſt place. 67 
Separate creditors may come under a joint 

commiſſion and prove their debts. id. | 
If a bankrupt has his certificate under a 
joint commiſſion it diſcharges him from 
all debts ſeparate as well as joint. 7bid. 
Commiſſioners have no power to admit ſe- | 
arate creditors to prove debts without 

the ſanction of the court. 68 
Commiſſioners upon the day for chuſing 


aſſignecs are not to examine critically 


into the debt, but to admit creditors for 
what they ſwear 1s due to them, as they 
are liable to an account afterwards. 
Page 68 

A creditor by bond, and an open account 
likewiſe, ſhell be admitted to prove the 
bond, becauſe the commiſſioners may 
ſtill take the account, and upon a divi- 
dend he ſhall be intitled to no more 
than 1s due to him on ballance. 70 
A creditor in all caſes of open accounts 
ought not to be excluded till the ac- 
count is taken, becauſe then the choice 
of aſſignees might ariſe from a minor 
part in value of the creditors, but till 

if commiſſioners have juſt grounds to 
doubt the debt, they do right to admit 

it only as a claim. ibid, 
The granting caveats againft commiſſioners 
of bankrupts very inconvenient, as it 
may give perſons againſt whom com- 
miſſions are to be taken out Or- 
tunity of making away with their ef- 
fects. 72 
A note given before an act of bankruptcy, 
though indorſed after, is a debt, upon 
which the indorſee may take out a com- 
million of bankruptcy againſt the drawer. 


73 
Rule as to the Certificate of a Bankrupt. 


Vide 7 ⁰ v. Maſſey under the Diviſion, 
Concerning the Commiſſion and Commiſ- 
ſioners. 


The certificate of a bankrupt being ſtayed 
upon the petition of a claim:.nt under 
the commiſſion, who ſuggeſted fraud 
and colluſion between the bankrupt and 
his ſon: At a meeting of the commillion- 
ers to examine into this matter, ſeveral 
new creditors came 1n and proved their 
debts, but as they did not join in a pe- 
tition to ſet aſide the certificate as frau- 
dulently obtained, the court would not 
delay the allowance thereof, but left the 
claimant to bring a bill if he thought 
proper. ibid. 

Where a bankrupt's eſtate is ſufficient to 
pay all, with a large ſurplus, creditors, 
whoſe debts carried intereſt, ſhall be al- 
lowed intereſt for their reſpective debts, 
from the time the computation of it was 
ſtopped by the commiſſioners ; but ſuch 

as 


penalties. Page 75 
Where bills are brought to ſettle the de- 
mands of creditors in bankrupt caſes, 
the rule of determination is the ſame as 
if heard upon petition. 76 
The proot of a debt betore commiſſioners, 
unleſs an objection made, in a reaſon- 
able time 1s concluſive, and the bank- 
rupt's repreſentatives arc bound by it. 
A certificate in the life-time of the hank. 
rupt, though not confirmed by Lord 
Chancellor until after his death, is good; 
for the operative force of it ariſes from 
the conſent of the creditors, and when 
confirmed has its effect from the begin- 
ning. ibid. 
The ſtatute of the 13 Eliz. gives com- 
miſſioners an equitable as well as legal 
juriſdiction, and ſo conſtrued ever ſince, 
and on petitions before the Chancellor, 
he proceeds as in cauſes by bill upon 
the rules of equity. ibid. 
A certificate diſcharges the perſon of the 
bankrupt, and his eſtate ſubſequently 
accrued, but not the eſtate in the hands 
of the aſſignees. 79 


Where there is mutual credit between a 


bankrupt and a creditor, the commiſ- 
ſioners ought to ſtop intereſt on both 
ſides ar the time of the bankruptcy, or 
compute intereſt on both ſides till the 
ſettling the account. 80 
Where 4 parts in 5 in number and value of 
the creditors have ſigned the certificate, 
the court will not ſtay it on the petition 
of perſons whoſe demands on the bank- 
rupt's eſtate depend upon an account to 
be taken, and where they do not ſwear 
to a balance in their favour. $1 
The bankrupt acts are not adopted in 
Ireland. | 82 
Where a perſon carries on a trade in do- 
minions belonging to the crown of Great 
Britain, and comes over to England, a 
commiſſion may be taken out by a 
creditor, in the place where he then 
happens to be, as he has traded to this 
kingdom, and contracted debts here. 
ibid. 

Certificates are matters of judgment, and 
a mandamus would not lie to compel 
an allowance, for it is diſcretionary 
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as are creditors by bond not beyond their 


in commiſſioners firſt, and in the Lord 
Chancellor afterwards. Page 82 
Where a bankrupt is a trader in Ireland, 
ſigning his certificate in three months 
after the commiſſion iſſues is too precipi- 
tate, and Lord Chancellor ſtopped it on 
account. ibid. 
Unleſs a perſon proves a debt, or ſhews 
a reaſonable ground for a claim, he is 
not within the rule for aſlenting or diſ- 
ſenting to a certificate. 83 
The allowance of a bankrupt's certificate 
will not diſcharge his ſureties, but the 


may be proceeded againſt notwithſtand- 


ing ſuch allowance. 84 
An application by a creditor to ſtay the 


bankrupt's certificate : The commiſſion 
was taken out the 1oth of September, 
and the certificate ſigned the 3oth of 
November following: Such haſty pro- 
cecdings is contrary to the intention of 
the ſtatutes of bankruptcy, which were 
made in favour of creditors, but are 
too often abuſed for the ſervice of in- 
ſolvent perſons ; the certificate therefore 
ordered to be ſtaid. ibid. 
A perſon who has a Debt in his own right, 
and another as executor, cannot ſign a 
certificate in two diſtinct capacities. 85 
The clauſe in the 5 Geerge 2. in which a 
bankrupt is excepted from the benebt of 
this act, who hath upon marriage of any 
of his children given above the value of 
1001. unleſs he hath ſufficient to ſatisfy all 
his creditors, muſt be conſtrued ſtrictly, 
and not extended further than children 
of a bankrupt. 86 
The certificate being ſigned upon the 
ſame day with the bankrupt's laſt exa- 
mination, and two thirds of the credi— 
tors living in Guernſey, the allowance 
of the certificate ſtayed for theſe rea- 
ſons. ibid. 
Formerly the judges had the cognizance 
of certificates, but being found incon- 
venient the Great Seal has taken 1t to 
itſelt. 87 


Rule as to Aſſignees. 


The rule that truſtees Hall not be account- 
able for loſſes, which happen from ne- 
ceſſary acts, docs not extend to their 
agents. 


ibid. 
If 
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If an aTignee under a commiſſion of bank- 
ruptey employs an agent to receive mo- 


ney, and he imbezils it, the aſſignee | 


will be liable to make it good to the 
credirors, unleſs he conſulted the body 


of the creditors in the appointment of 


the agent. Page 88 
All the court can do in a ſummary way 
under a commiſſion of bankruptcy, is in 
tranſactions between the creditors and 
aſſignees, but the court will not on pe- 
tition determine on private agreements 
between aſſignees independant of the 
creditors. ibid. 
Where aſſignees of bankrupts die, or are 
diſcharged, and others are put in their 
room, they cannot revive, but mult 
bring a ſupplemental bill to intitle 
themiclves to the benefit of proceed- 
ings in a former ſuit. ibid. 
A purchaſer pendente lite, on filing a ſup- 
plemental bill, is liable to all the coſts 
from the beginning to the end of the 
ſuit. 89 
Where an aſſignee dies before he has ac- 
counted for what he has received, and 
leaves no perſonal aſſets, the creditors 
have a lien upon his real eſtate. 761d. 
Aſſignees are mere truſtees, and each ſe- 
parately anſwerable only for what they 
receive ibid. 
Where a joint obligor dies, his repreſen- 
tative ſhall be charged pari paſſu with 


the ſurviving obligor in the payment of 


the bond. 90 
Proper to inſert the words jointly and ſeve- 
rally in aſſignments under commiſſions 
of bankrupts. ibid. 
Where aſſignees do not divide a bankrupt's 
effects in a proper time, but are ma- 
king a private advantage to themſelves, 
the court will charge them with Inte- 
reſt. ibid. 
An aſſignee cannot ſtop a perſon's ſhare 
in a dividend, on account of his own 
private debt owing to him from thar 
perſon. ibid. 
Creditors cannot give a general power to 
aſſignces to proſecute Aoits, or ſubmit 
matters to arbitration at their own dif- 
cretion, but there muſt be a diſtinct 
inceting of creditors, upon a notice gi- 
ven in the London Gazette, to conſider 
of each particular ſuit or caſe for ar- 
bitration. 91 


Commiſſioners may order a dividend to be 
advertized, if they think it proper > 
aſſignees to make one. Page 

The court will not ſet aſide the choice of 
aſſignees becauſe ſome of the creditors 
live beyond ſea, and had no opportunity 
of voting. ibid. 

Aſſignees ought not to be removed, unleſs 
it is ſhewn that they are not perſons of 
ſubſtance or integrity. 92 

No precedent to be found of an order tor 
creditors to proceed to a ſecond choice 
upon a bare ſuggeſtion that ſome live 
remote from London, or are out of Eng- 
land. ibid. 

B. in 1718, after marriage, conveys his 
real eſtate to trultees, in conſideration 
of 5 s. and other valuable conſiderations, 
in truſt for himſelf for lite, to his wife 
for life, then to his eldeſt fon if he ſur- 
vived his father and mother, and ſo to 
the next ſon, &c. B. afterwards became 
bankrupt : This is a conveyance which 
falls directly within the clauſe of 1 Fac. 
I. cap. 15. and therefore truſtees de- 
creed to convey to the plaintifts the 
_— under the commiſſion againſt 

Neceſſary to prove on the ſtatute of 7 
Eliz. that at the making of the ſet- 
tlement, the perſon conveying was in- 
debted at the time of che execution of 
the deed. ibid. 

Upon the ſtatute of 27 Eliz. ſubſequent 
purchaſers ſhall prevail to ſet aſide a 
ſettlement that is voluntary, and not for 
a valuable conſideration. 94 

Aſſignees ſtand in the place of a bank- 
rupt, and are bound by all acts fairly 
done by him. ibid. 

The conſideration in a deed of 55s. and 
other valuable conſiderations does not 
oblige the court to hold it to be fora 
valuable conſideration. ibid. 

An aflignee under a commiſſion of bank- 
ruptcy mult ſurrender a copyhold to 
the purchaſer notwithſtanding the lord 
may exact two fines, for no perſon can 
make a common law conveyance of a 
copy hold. 

An aſſignee under a commiſſion of bank- 
ruptcy of a copyhold eſtate 1s a vendee 
within the ſtatute of 13 Elix. cap. 7. 
and not the purchaſer from the aſſignee 
of ſuch eſtate, 


3 Commiſſioners 
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Commiſſioners ought to except copyholds 
out of a deed of t of the bank- 


rupt's eſtate, becauſe it will fave the 
expence of two fines to the lord, as they 
may convey to the Purchaſer thereof in 
the firſt inſtance by bargain and ſale. 
Page 96 

No prejudice will accrue to creditors by 
leaving out copyhold eſtates in a tempo- 
rary aſſignment, for an extent of the 
Crown will not affect it. ibid. 
Several things in the bankrupt laws which 
want reformation. ibid. 
Where an aſſignee becomes a bankrupt, 
and is removed, his aſſi s as well as 
himſelf muſt join with the commiſſioners 
in executing an aſſignment to the new 


aſſignees. 97 
Foint and ſeparate Commiſſion. 


Where there is a joint commiſſion againſt 
two partners each muſt be found bank- 
rupt, and though one die, the commiſ- 
ſion may go on, but if one be dead at 
the time of iſſuing the commiſſion, it 
abates. ibid. 

Where there is both a joint and ſeparate 
commiſſion, a creditor under the joint, 
may come under the ſeparate, and aſſent, 
or diſſent to the certificate. ibid. 


Vide under the Diviſion, Commiſſion and 


Commiſſioners. 


e creditors may come in under a 
joint commiſſion and prove their debts, 
but where there are two perfons who 
have been partners, and yet the com- 
miſffions are taken out againſt them as 
ſeparate traders, there creditors upon the 
joint eſtate cannot prove their debts un- 
der each commiſſion. 98 

A joint commiſſion of bankruptcy taken 
out againſt two perſons, and a ſeparate 
commiſſion againſt one, a creditor upon 
their joint and ſeveral bond is not inti- 
tled to have a full ſatisfaction our of 
both eſtates at the fame time, but muſt 
make his election upon which. of the 
eſtates he will come in the firſt place, 
and ſuch creditor ſhall have time to look 
into the accounts of the bankrupt's joint 


and ſeparate eſtate, before he makes by | 
7 IF 
Doubtful whether a creditor under a fepa- | 


election. 


i 


rate commiſſion againſt A. and debtor 
to a joint commiſſion againſt A. and B. 
can ſet off the debt he owes the latter 
by his demand againſt the former. Page 


100 


Rule as to his Executor, or where be is one 
himſelf 


Executor of a bankrupt, unleſs the com- 
miſſion againſt his teſtator be ſuperſeded, 
cannot take out one for a debt due to 
the teſtator. ibid. 

Petitioning creditor ſhall pay coſts of ſu- 
perſedeas only, where a commiſſion is 
ſuperſeded merely for a defe& in form. 

101 

Where aſſignees have poſſeſſed themſelves 
of effects which belonged to the bank- 
rupt as an executor only, the court up- 
on an application of the teſtator's credi- 
tors will, for the ſecuring his effects, 
appoint a receiver, to whom the aſ- 
ſignees ſhall account for ſo much as 
they have got in of the teſtator's eſtate. 

ibid. 

An executor ſelling off the ſtock of his 
teſtator, though it conſiſts of wines, and 
he buys ſome others to mix with, and 
fine them, will not make him a bank - 
rupt; otherwiſe if he buys wines intire, 
and ſells them to his cuſtomers intire. 

102 

Where a perſon againſt whom a commiſ- 
ſion is taken out has ſurrendered him- 
ſelf, and acquieſced a year and half 
ſince the taking out thereof, the court 
will not direct an iſſue to try the bank- 
ruptcy, but leave him to an action at 
law. ibid. 


Rule as to Landlords. 


Where a bankrupt's goods are ſold by an 
_ aſſignee, a landlord can only come in 
for his rent pro rata, with the other 
creditors. ibid. 
A mortgagee who has paid the arrear of 
tent on a bankrupt's eſtate, unleſs he 
has an order to ſtand in the landlord's 
place, ſhall not be preferred to the cre- 
ditors under the commiſſion. 103 
If the landlord of a bankrupt ſuffers his 
aſſignees to ſell off his goods, he is not 
intitled to his whole rent, but muſt 
come in pro ratã with other creditors 
under the — * 
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rent, even after aſſignment or ſale by the 
aſſignees, if the goods are not removed. 
Page 103 

An aſſignment has a retroſpect ſo as to avoid 
any meſne acts done by the _— 
ibid. 

Commiſſion againſt A. who owed B. twelve 
years rent; B. proves his debt under 
the commiſſion; the aſſignees ſell the 
whole goods of A. to the petitioner, who 
lives in A.'s houſe. B. three years after 
proving his debt, diſtrains upon theſe 
oods as being ſtill upon the premiſſes. 

he vendee of the goods 1s intitled to 
them; and the proceedings of B. upon 
his replevin reſtrained and confined to 
his remedy under the commiſſion. 104 
Notwithſtanding a commiſſion, and a meſ- 
ſenger is in poſſeſſion of the goods, the 
landlord may diſtrain for rent, even af- 
ter an aſſignment, if the goods ate on 
the premiſſes. | ibid. 
A creditor after he has received a dividend 
under a commiſſion, will be allowed to 
bring an action at law for his debt upon 
refunding that dividend. 105 


Rule as to Compoſitions. 
A. being upon an agreement for a compo- 


ſition, gives one of his creditors, who 
would not conſent to it otherwiſe, a 
bond for the reſidue over and above his 
compoſition, ſuch a contract, though 


A Landlord may diſtrain for his whole | 


| 


not void by the expreſs words of 5 Geo. 


2. ſeems to be within the reaſon and 
defign of this act. ibid. 


Rule as to Creditors. 


A bond creditor, to whom the partners 
were jointly and ſeverally bound, may 
make his election to come againſt the 
joint or ſeparate eſtate, but not againſt 


both, except for the deficiency, and af- * 


ter the other creditors are paid. 106 
Where a meeting of creditors is properly 
advertiſed, and ſome do not think pro- 

r to come, the majority in value who 

are preſent have a right to bind thoſe 
who are abſent. ibid, 


Where drawer and indorſer of notes are 


both become bankrupts, and the credi- 
tors have received a dividend of 65. un 


| | 


der the commiſſion againſt the indorſer, 
they can only prove the remaining 14 s. 
under the commiſſion againſt the drawer, 


Page 107 


Vide under the Diviſion, Rule. as to A: 
fignees. 91. 


Vide under the Diviſion, Commiſſion and 
Commiſſioners. 67. 


B. a creditor under a commiſſion, bein 
indebted to K. in 79 l. draws on the af 
ſignees for that ſum, payable to K. or 
order, out of B.'s ſhare of the dividend 
to be made; the aſſignee accepts it by 
parol, but, before any dividend, becomes 
a bankrupt himſelf. K. is intitled to 
the whole 79 J. and is not obliged to 
come in pro rat4 only under the com- 
miſſion againſt the aſſignee. 108 

Where a bankrupt is in execution for one 
debt, and the judgment creditor has 
another againſt him of a diſtinct nature, 
he may prove this under the commiſſion 
notwithſtanding he refuſes to waive his 
execution upon the other. 109 

The petitioner creditor of a bankrupt who 
4 him beſides bills of exchange on 

erchants in Holland, that made them- 
ſelves liable by acceptance. ibid. 

An obligee may have ſeveral actions againſt 
each obligor, but ſhall not levy more 
than one ſatisfaction for his debt. 110 

A creditor 1s intitled to come under a com- 
miſſion of bankrupt againſt all the obli- 
gors, drawers of notes, Sc. till he is 
compleatly ſatisfied. ibid. 

The petitioner was admitted under the com- 
miſſion for his whole debt, and before a 
dividend receives 25. and 64, inthe pound 
under a compoſition of the acceptors of 
the bills. | ibid. 

The aſſignees inſiſt, he ſhall be paid a di- 
vidend on the ſum left only, after de- 
ducting the 25. 64. But as the com- 
poſition was not paid till after the debt 
proved, he ſhall receive a dividend on 
the whole ſum. ibid. 

Cuff had been for ſeveral years a collector 
of the land tax for the pariſh of St. Dun- 
ftan's in the Weſt, and at the iſſuing of 
the commiſſion owed upon'the balance 
9281. 115, to the chamberlain of Lon- 
don, 111 


An 


An inhabitant of the 
creditor by Lord Chancellor, and allowed 
to prove for himſelf and the reſt of the 
pariſhioners, . Page 12 
Where a perſon ſtays till a bankrupt, 
and the aſſignees are dead, and fifteen 
ears after the date of the commiſſion 
applies to be admitted a creditor, the 
court on theſe circumſtances, and in 
conſideration of the length of time, will 
diſmiſs the petition. ibid 


Contingent Debts. 


A huſband by articles previous to marriage | 


covenants to leave his wife 6001. in caſe 
ſhe ſurvives him; he becomes a bank- 
rupt, and dies before any dividend made; 
the wife, as the law now ſtands, cannot 
be admitted a creditor under a commiſ- 
ſton againſt the huſband. . 
A bond payable at inſtallments, the obli- 
gee, _ a breach of payment at the 
rſt inſtallment, gets judgment on the 
whole Penalty; on payment of the mo- 
ney due and coſts, even a court of law 
will a& equitably, and relieve the obli- 
gor. | 118 
The caſe ex parte Caſwell, &c. was an obi- 
ter opinion of lord King's only, and 
not the caſe in judgment. ibid. 
A. a debror to a bankrupt, before his 
bankruptcy, and creditor to him upon 

a contingency that takes place after 
the bankruptcy, ſhall not be at liber- 
ty to ſer off under the clauſe relating to 
mutual credit. 119 
B. M. in purſuance of articles before mar- 
riage with the petitioner, executed a bond 

to T. M. and V. R. truſtees under the 
articles, in the penalty of 1000 J. con- 
ditioned to be void if the heirs, Sc. of 
B. M. ſhould pay to T. M. and V. R. 
500. within three months next after 
the death of B. M. for the uſe of the 


petitioner, or in caſe ſhe ſhould not fur- | 


vive, to the uſe of her child or children, 
if any: A commiſſion of bankruptcy 
iſſued againſt B. M who dies on the iſt 
of April 1749; on the 28th of the ſame 
month a dividend is made of 95. in the 
pound: The petitioner prayed to be 
aid a proportionable dividend; aſſignees 
rs. ſerved with notice, and no counſel 


attending for them, directed ſhe ſhould 


pariſh admitted a a 


A Table of the Principal Matters. 


be admitted a creditor, and receive a 
dividend of 9s. in the pound, not being 
oppoſed. | Page 120 
A judgment would have made it an imme- 
diate debt, and ſhe would have been 
intitled to have come in as a claimant 
before her huſband's death, and the aſ- 
ſignees muſt then have retained ſuffici- 
ent on a dividend day to anſwer a pro- 
portionable dividend to the petitioner 
when the event happened. 122 
Lord Chancellor King's being an obiter 
opinion as to a wife's being admitted to a 
dividend, and Lord Talbot doubting of 
it, and the preſent Chancellor in a caſe 
ex parte Groome, December 1 7 4.1, refuſing 
to admit ſuch a perſon creditor, his 
Lordſhip would not ſuffer the ſecretary 
to draw up the order pronounced at a 
former day of petitions, though not de- 
fended, but recommended it to the aſ- 
ſignees to compromiſe it with the peti- 
tioner, | ibid. 
The petitioner's huſband before marriage 
gave her father a bond in the penalty of 
6001. conditioned for the payment of 
300l. to her in caſe ſhe ſurvived him: he 
has a commiſſion of bankruptcy taken 
out againſt him, and dies in ten days 
after. 113 
The court thinking it a doubtful caſe, 
whether ſhe ſhould or ſhould not be ad- 
mitted a creditor, did not give an abſo- 
lute opinion, but on aſſignees conſenting, 
ſhe ſhould come under the commil- 
ſion. for 150 l. ordered her a dividend 
accordingly. ibid. 
The ſtatute of 7 Geo. 1. cap. 3 1. extends on- 
ly to creditors at a future day certain, 
and not to debts on meer contingencies 
which have not happened at the time of 
the act of bankruptcy committed. ibid. 
All the caſes ſince Tully v. Sparks, 2 Ld. 
Raym. 5 46. have been determined againſt 
a contingent intereſt. 114 


Rule as to Drawers and Indorſers of Bills 
f Exchange, &c. 


IF. draws bills of exchange on H. who had 
no effects of W. in his hands; they are 
tranſmitted to R. and Company, and 
indorſed over by them to ſeveral per- 
ſons; the aſſignees of R. and Com- 
pany admitted as creditors under . “s 

* commiſſion, 


- «commiſſion, for ſo much as they have 
paid to the indorſees of J's bills of 
exchange under K. and company's com- 
miſſion. Page 122 

A. draws a bill on B. who has effects of Als 
in his hands, afterwards it 1s negotiated 

and indorſed over, this will not make 

the indorſers only in nature of ſureties 
to A. but every indorſer will be conſi- 
dered as a new original drawer. 124 

D. being indebted to M. K. in 71/. gave 
him the following note; I promiſe to 
pay to M. K. the ſum of 1511. Witneſs 
my hand, Aug. 28th 1734. E. D. M. X. 
being indebted to B. in 921. 195. od. 
delivers D.'s note to him, that he might 
receive the money in part of his debt, 
who gave the following receipt, Receiv- 
ed 20th Dec. 2734, 4 bill for 711. 
which when paid, will be on account per 
Thomas Byas. M. XK. becomes a 
bankrupt, but not having indorſed or 
aſſigned the note to B. the aſſignees 
apply to D.'s ſolicitor, and receive of 
him the 711. The aſſignees of K.'s 

_ eſtate, conſidered as truſtees for the pe- 
titioner qwith reſpett ta the fum of 
711. . 
A. you a note payable to B. two months 
rom the date for 1000. B. indorſes it 
over to C. but allows a diſcount of 9 J. 
por cent, he proves it under a commil- 

fion againſt 4. for the whole ſum, but 
_ commiſſioners finding out this fact 
afterwards, ſtop his dividend ; Lord 

Chancellor rejected his petition, and or- 

dered an iſſue to try whether a bond 

from the drawer and indorſer to C. for 


uſurious. 
A note given before an act of bankruptcy, 
though indorſed after, is a debt upon 
which the indorſee may take out a 
commiſſion of bankruptcy againft the 
drawer. 126 
Mr. Billon, and one Michel! had various 
tranſactions ther, principally nego- 
tiating bills of exchange from 1742 to 
the 8th of June 1743, and on the 18th 
of April 1743, Michell committed a 
private act of bankruptcy, the ſums 
paid by Adicbhell for theſe tranſactions 

- #9 the plaintiff, amounted to 3000 /. 
The affignees bring an action againſt 

| Sillon, for ſo much money had and re- 
4 


| 


iool. paying only g8 J. 8s. 6d. was | 
125 


| 


N 


| 
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ceived to their uſe, and recovered x 
verdict againft him for 30007, Ballon 
inſiſted on the trial to have 712 1. al- 
lowed him, as paid to and for the 
bankrupt, but being retuſed, brought a 
bill for the 7127. Billon intitled to have 
this allowance, and the verdict not 
concluſive upon him, becauſe it is mat- 
ter of contract, and of account, and in 
that reſpect, a proper ſubject for the 
juriſdiction of the court of Chan- 
cery. Page 126 & 127 
Drawing and redrawing bills of exchange 
for large ſums, and a continuation of 
it, is a trafficking in exchange, and a 
trading which will make a man liable 
to a commiſſion of bankruptcy, tho 
a loſs enſues to the bankrupt by ſo 
doing. 128 
G. drew a number of bills payable 
to V. and A. upon HF. who had no ef- 
fects of G.'s in his hands, but to do 
honour to the bills, accepted them not- 
withſtanding. G. becomes a bankrupt, 
ana H. by means of the great ſums he 
paid on account of ſuch acceptance, be- 
comes a bank a likewiſe : The bill- 
holders prove under both commiſſions, 
and receive drvidends, but not fuffi- 
cient to pay 2059. in the pound: The 
aſſignees of H. petition to ſtand in the 
place of the gilbolders, pro tanto, as 
they had received under H.'s commiſ- 
fion, againſt the eſtate of G. Ordered 
that they ſhould pro tanta, as H.'s eftate 
paid on account of his acceptance 

of the ſaid bills, bur not to receive 
any dividend from G.'s eftate, till the 
Billbolders had received a full fatisfac- 
tion for their debts. 129 & 130 
Watkin of Briftol had large dealings with 
G. of Worceſter, who had Hatton for 
his correſpondent in London. It was 
agreed between G. and Hatton, that the 
latter ſhould anſwer all draughts that 
Watkin ſhould draw upon him on ac- 
count of G. Watkin draws accordingly 
on Hatton for 40001. who accepts it, 
though he had no effects of G.'s in bis 
hands. The payee, on the acceptor's 
non-payment, applies to the drawer 
who pays it: Watkin applies to be ad- 


mitted a creditor under a commiſfion of 
bankruptcy againft Hatton: The agree- 
ment between G. and Hatton, * the 

atter 
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latter to all intents, in the ſame ſitua- 
tion as C. himſelf, and therefore ths? 
he had no effects of G."s in bis hands at 
the time, he has by his agreement 
made himſelf liable, and Watkin has a 
right to come 1n as a creditor under the 
commiſſion againſt Hatton. Page 131 


Where Aſſignees will be charged with In- 


m— tereſt. 
Vide under the Diviſion, Rule as to A, 
N ſignees. 87 
Rule as to Partnerſhip. 
Vide under the Diviſion, Joint and ſeparate 
Commiſhon. 97 
Vide under the Diviſion, Rule as to Cre- 
ditors. 106 


A ſeparate commiſſion taken out againſt 
perſons formerly partners, the joint cre- 
ditors, upon an application to the court, 
were left at liberty to bring their bill for 
any demand on account of the partner- 
ſhip againſt the aſſignees of the ſeparate 
eſtate, who were directed to ſell the 
whole effects, and depoſit the money in 
the bank, but not to make a dividend 


until the ſuit ſhould be determined. 132 | 


The joint creditors allowed to prove 
their debts under the commiſſion in the 
mean time, without prejudice. ibid. 

A commiſſion may iſſue againſt one part- 

ner for a joint debt, though an action 
cannot be maintained againſt one with- 
out joining the other two partners. 133 

Though a majority of creditors agree to 

certify that a commiſſion ought to be 
ſuperſeded at a meeting for that pur- 
poſe, yet if one creditor ſays, I ſhall be 
able to prove in a few days, do not cer- 
tify yet, the court will not ſuperſede 
till ſuch creditor has an opportunity 
of proving his debt. 125 

Where there is a principal and ſurety, and 
ſurety pays off the debt, he is intitled to 
have an aſſignment of the ſecurity to en- 
able him to obtain ſatisfaction for what 

he has paid above his own ſhare. ibid. 

H. a ſilkman, and F. a dealer in coals, 

are partners in both trades, they after- 

wards diſſolve the partnerſhip, and F. 

gives II. a releaſe of all demands, and 


| 


| 


took upon him the payment of the debts 
due from the coal trade, and IH. the 
debts from the ſilk trade, and the re- 
reſpective debts aſſigned accordingly. 

b 5 Page 136 

H. dies, and a commiſſion of bankruptcy 
is taken out againſt F. and the meſſen- 
ger attempting to ſeize the effects of H. 
in the hands of his repreſentative, is op- 
poſed and turned out of poſſeſſion. The 
aſſignee petitions, complaining of the 
force upon the meſſenger. ibid. 
By the releaſe of F. to H. the whole pro- 
perty of the ſilk trade veſted in H. 
and the aſſignees of F. ſtanding in 
no better light than the bankrupt, the 
goods of H. ought not to have been 
ſeized under the commiſſion againſt F. 
and Petition diſmiſſed with Coſts. 136 

5 & 137 
Formerly where there were ſeveral part- 
ners, the cuſtom was to take out ſepa- 
rate commiſſions againſt each partner, 
as well as a joint commiſſion ; but this 
being thought a very unreaſonable prac- 
tice, and occaſioning great confuſion 
with regard to bankrupts effects, has 
been diſcountenanced, and the court 
now keep one commiſſion only on foot, 
and direct diſtinct accounts to be kept 
of the ſeveral eſtates. 138 
Where there is a joint commiſſion, ſeparate 
creditors ought not to take out a ſepa- 
rate one, but apply to be admitted ro 
prove their debts under the joint, as be- 
ing a-means of ſaving expence to the 
creditors. | wid, 
Upon an application of joint creditors to 
be admitted to prove their debts under 

a ſeparate commiſſion ; ordered provi- 
fionally, that they ſhall be admitted cre- 
ditors, and aſſent or diſſent to the bank- 
rupt's certificate, becauſe it would other- 
wiſe clear him of the debts of joint cre- 
ditors as well as ſeparate. ibid. 


Rule as to Coſts. 


Vide under the Diviſion, Rule as to A 
fignees. 87 | 


Vide under the Diviſion, Rule as bo bis Exe- 
cutor, or where he is one himſelf. 100. 


If a whole petition is recited in an affida- 
vit of ſervice, the court will make the 
e's D attorney 
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attorney who drew it pay the coſts out 


of his own pocket. Page 139 
Vide under the Diviſion, Rule as to A 
fignees. 87 


An iſſue had been before directed to try 
the bankruptcy of G, and found no 
bankrupt agreeable to the judges di- 
rections. A Commiſſion of bankruptcy 
is a proceeding at law in the firſt In- 

- ſtance, and if coſts are given there, it 
will follow of courſe in the proceedings 
before this court. ibid. 

Coſts accrued by proteſting bills before a 
commiſſion iſſues, may be proved, but no 

parts of the coſts ariſen afterwards. 140 


The Conſtruction of the Repealing Clauſe in 
**  _ the 10th of Queen Anne. 


The ſtatute of the 10th of Queen Ann. 
. cap. 15: repeals only that part of the 
ſtatute of 21 Fac. 1. cap. 19. which con- 
ſtitutes a bankrupt, but not the deſcrip- 
tion of the trade or occupation of the 
| perſon againſt whom the commiſſion 
iſſues. 141 
A ſcrivener is comprehended in the words 
bankers, brokers and factors, in the ſta- 
tute of 5 Geo. 2. cap. 30. ſec. 39. 142 


Rule as to Dividends. 


Vide under the Diviſion, Rule as to A, 
fignees being charged with Intereſt. 132 


Vide under the Diviſion, Drawers and In- 
dorſers of Bills, &c. 122 


Vide under the Diviſion, Rule as to Allow- 
ance to Bantrupts. 207 


Commiſſion ſuperſeded. 


Vide under the Diviſion, Rule as to his Ex- 
eculcrs, or where he is one bimſelf. 100 


Vide under the Diviſion, Rule as to Cofts. 1 38 


Vide under the Diviſion, Rule as to Part- 
- 12.5 138 | 
On ſuperſeding a commiſſion the court 


may either direct an inquiry before a 
maſter of the damages ſuſtained by the 


bankrupt, or a Quantum damnificatus up- 


on an iſſue at law, and after damages 
are ſettled, may for the better recovery 
thereof, order the bond given by the 
petitioning creditor to Lord Chancellor, 
to be aſſigned to the bankrupt. Page 
144 

After two dividends, the creditors releaſe 
the bankrupt ot all further demands; 
he petitions to ſuperſede the commiſ- 
ſion, and for liberty to collect in the 
debts ſtill due to the eſtate : The bank- 
rupt admitted to ſtand in the place of 
the aſſignees to get in the remainder of 
the debts, but Lord Chancellor would 
not ſuperſede the commiſſion for the 
ſake of the bankrupt, as it would in- 
tirely defeat his certificate, 145 
After a commiſſion of bankruptcy has been 
proceeded upon in the uſual manner, and 
all the creditors have acquieſced in it, 
and the whole compleatly finiſhed, the 
court will not ſuperſede it, though the 
act of bankruptcy committed before the 
petitioning creditor's debt aroſe was of 
a doubtful nature. ibid. 
A commiſſion ſuperſeded becauſe it iſſued 
againſt an infant. 146 
A. treated with H. againſt whom a commiſ- 
ſion of bankruptcy was awarded, for 
the purchaſe of the equity of redemption 
of his eſtate in mortgage to F. 400. 
ſettled for the purchaſe : Articles ſigned, 
and A. pays 2511. 15. to clear off the 
mortgage, and was to pay 130. more 
on the execution of conveyances : On 
H.'s refuſing to compleat the purchaſe, 
or pay off the mortgagee, A. brought 
an Action againſt H. who was carried to 
goal, where he lay two months, and 
upon this was declared a bankrupt: I. 
applies now to ſuperſede the commiſ- 
ſion, on a ſuggeſtion that A.'s debt is 
not of ſuch a nature as intitles him to 
ſue out a commiſſion, 147 
The court doubted whether A. could take 
out a commiſſion on ſuch a contract, 
laying, the remedy ought to have been 

a bill for performance of the contract, 
and no action could be maintained; and 
it appearing that A fince the iſſuing of 
the commiſſion, had taken an aſſign- 
ment of, the mortgage, he was reſtrain- 
ed from proceeding on the. commiſſion ; 
for, as ſtanding in the place of the 
mortgagee, he could hold till redeem- 
ed, and likewiſe compel a „ 
0 


of the contract, or oblige A. to refund 
the 2511. 15. Page 147 


Rule as to Bankrupts Attendance on A, 
fignees. 


The attendance of the bankrupt on the 
aſſignees to aſſiſt them in making out 
the accounts of his eſtate, is confined 
by the 5th of the preſent King to the 

42 days, or the e time at moſt; 

but if the aſſignees will undertake, for 
the creditors under the commiſſion, that 
they ſhall not arreſt him, the court 
will order him to attend, notwithſtand- 


ing any riſque he may run from his 
creditors at large. 148 


Rule as to an Apprentice under a Commiſſion 
of Bankruptcy. 


An « »7ongy where his maſter becomes 
bankrupt, ſhall be admitted as a credi- 
tor only upon the remaining ſum, after 


deducting for the time he lived with the 
bankrupt. 149 


Rule as to diſcounting of Notes. 


Vide under the Diviſion, Rule as to Drawers 
and Indorſers of Bills of Exchange. 


A perſon who takes no more for the diſ- 
count of notes than at the rate of 31. 
per cent. per ann. ſhall prove the whole 

amount of thoſe notes under a commiſ- 
ſion of bankruptcy againſt the drawer, 
without being obliged to deduct whathe 
received of the indorſer for the diſcount. 

| 150 

The rule eſtabliſhed by commiſſioners of 
bankrupts, that nate creditors cannot 
prove intereſt u them, unleſs ex- 
preſſed in the body thereof, is a reaſon- 


able one, and the court will not break 
through it. 


Rule as to à petitioning Creditor. 


Vide under the Diviſion, Rule as to his Ex- 
ec-utor, or where he is one himſelf. 


The clerk of the commiſſion cauſed the 
bankrupt to be arreſted at the ſuit of 7. 
tioning creditor, and aſſignee, in the 
hereiffs court of London, for80Y/. and after- 
wards cauſes another action to be brought 


131 
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in B. R. for the ſame ſum, and kept 
him in cuſtody till F. had an opportu- 
nity of arreſting him on the King's Bench 
action, and afterwards charges him with 
another action at the ſuit of one Waſs , 
bankrupt applies to be diſcharged from 
both actions: J. and V. directed by the 
court reſpectively to diſcharge him out 
of the cuſtody of the marſhal, as the ſame 
attorney was concerned in both actions. 
Page 152 

A petitioning creditor cannot arreſt a 
bankrupt, becauſe a commiſſion is both 
an action, and an execution in the firſt 
inſtance. ibid. 
A petitioning creditor determines his elec- 
tion by taking out the commiſſion, and 
cannot ſue the bankrupt at law, though 
for a debt diſtin? from what he proved. 

| 153 
Where perſons refuſe to prove debts under 
a commiſſion, the barely being aſſignees 
will not determine their election, but 
they may ſtill ſue the bankrupt at — 
ibid. 

A petitioning creditor has not the ſame 
election as a common creditor; for if 
he was to elect to proceed at law, it 
would ſuperſede the commiſſion. 154 


Vide under the Diviſion, Commiſſion ſuper- 
ſeded. 


Rule as to Notes where Intereſt is not ex- 
preſſed. ; 


Vide under the Diviſion, Rule as to diſ- 
counting of Notes. 150 


The Conſtruction of the Statute of 21 Jac. 1. 
cap. 19. with reſpelt to Bankrupts Poſ- 
he of Goods after Aſſignment. . 


Aſſignment of a ſhip at ſea for a valuable 
conſideration may be good againſt aſ- 
ſignees of a bankrupt, though no poſ- 
ſeſſion is taken thereof, but if of goods 
at land otherwiſe. | 154 


| Patnee has only a ſpecial property in 


goods if not redeemed within the time. 

| 156 

An owner of Hoys mo them, and 
after ſo doing, is ſuffered by the mort- 
agee to uſe them tor three years to- 
gether, and has money lent him upon 


the credit of being the owner, they are 
! I - liable 


_— - 
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Aiable to be fold under a commiſſion of 


bankruptcy. 
Where a creditor of a bankrupt has receiv- 
ed money of him, and an action 1s 
brought by the aſſignees to recover back 
ſuch money, they muſt prove ſuch cre- 
ditor had notice of the bankruptcy when 
he received the ſame. ibid. 
Where goods are delivered to a creditor 
after notice of an act of bankruptcy, 
the proper action for the aſſignees is 
trover, becauſe there is a tort in detain- 
ing, though he came rightfully to the 


poſſeſſion of the goods. ibid. 
Marriage without a portion is itſelf a con- 
ſideration for an agreement. 158 


A woman's fortune falling ſhort of the 
huſband's expectations is no reaſon for 
ſetting aſide a marriage agreement. 159 

The clauſe in 21 Fac. 1. which ſays, that 

all goods in the poſſeſſion of a bankrupt, 
whereby he gains a general credit, ſhall be 
liable to bis Creditors, relates to goods the 
bankrupt has in his own right oy 

ibid, 


Ne. W. and his partner gave a bond to H. 


for 1200/. and the ſame day by deed 
aſſigned to H. or order, the goods in 
two ſhips then at ſea, and alſo 13 bills 
of lading, and policies of inſurance con- 
taining the ſaid goods, as a collateral 
ſecurity, the latter indorſed to H. the 
former not: A bill brought by the aſ- 
ſignee of R. V. become a bankrupt for 
theſe goods, inſiſting that R. V. acted 
as the viſible owner of the ſhip and car- 
go, being not put into the poſſeſſion of 
H. and therefore the plaintiff intitled 
thereto for the benefit of the creditors at 
large. 160 
The court of opinion that every thing 
which could ſhew a right to the ſhip 
and cargo being delivered over to H. 
R. V. could no longer be ſaid to have 
the order and diſpoſition of them, and 
therefore not within the meaning of 2 1 
Fac. cap. 19. and conſequently H. has 
a right to retain the ſhip and cargo till 
the principal ſum of 1200. and inte- 
reſt is ſatisfied. 160 
A. being indebted to B. aſſigns over 
barges to B. who ſuffers A. to keep the 
poſſeſſion, this is a fraud on the credi- 
tors at large, and the barges may be 


2 


Page 157 


0 


ſeized under a commiſſion of bank- 
ruptcy taken out afterwards againſt A. 

| Page 161 
Where there is an aſſignment of an out- 
ward bound cargo, it is a compleat con- 
tract, though the cargo is nat delivered 
to the aſſignee. 162 
Indorſing bills of ſale does not amount to 
an aſſignment, unleſs the goods are di- 
rected to be delivered to the aſſignee. 
ibid, 
Aſſignees under commiſſions of bankruptcy 
take ſubject to all equitable liens againſt 
the bankrupt himſelf. ibid. 
Aſſignments of choſes in action for a va- 
luable conſideration, are good againſt 
creditors under a commiſſion of bank- 
ruptcy. ibid. 
If a perſon advances money upon a condi- 
tional ſale of 8, and does not in- 
ſiſt upon a delivery thereof, he confides 
in the credit of the vendor, and not on 
any real or particular ſecurity, and ought 
to come in under a commiſſion of bank- 
ruptcy againſt the vendor, as much as 
any other perſon, that places a confi- 
dence in the bankrupt, and not on any 
other ſecurity. 165 
The general view of the proviſion now in 
queſtion, is to prevent traders from gain- 
ing a deluſive credit from a falſe ap- 
rance of their circumſtances. 183 

The ftatute of 21 Jac. cap. 19. extends to 
conditional as well as abſolute ales 

| ibid. 

A ſhare of the partnerſhip trade, &c. 
mortgaged to a partner, muſt be deli- 
vered, or it is a deluſive credit, and 
falls within the ſtatute of 21 Jac. cop. 
19. ibid, 
The Proviſions in 21 Fac. 1. cap. 19. ſec. 
11. with reſpect to legal intereſts, muſt 
be followed as to equitable ones; choſes 
in action therefore held to be within the 
meaning of the act, and are included 
in the words goods and chattles. ibid. 
How far partnerſhip ſtock is liable to 
the debts of ,partners in the firſt 2 7 

ö 281d. 

Where one partner lends money to another 
partner generally, and it is not entered 
in the partnerſhip books, he does not 
gain a ſpecific lien upon the ſhare of 
the borrower. ibid. 
A perſon 
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A perſon may fet off a Debt under the 
bankrupt acts, though not relative to 
the mutual credit between him and the 
bankrupt. Page 185 
One Matthews ſold to one Fhn and Field 
two-thirds of 300 barrels of tar, at the 
rate of 9s. per barrel, and the other 
third he agreed ſhould go, and be con- 
ſigned to them for ſale, at hs riſque, 
and on his own account, and that he 

| ſhould be at the charge of cartage and 
porterage, and ſhipping of the v_ 
ibid. 

Matthews accordingly cauſed the tar to be 
put into a warehouſe or cellar of his 
own, for the purpoſes of the agreement; 
Flyn and Field at the ſame time paid 
Matthews in London Bills 1507. the a- 
mount of two-thirds; ' and Mattharos 
made them out a bill of parcels : Mat- 
thews afterwards becomes a bankrupt, 
and the aſſignees take poſſeſſion of the 
tar, as they found it remaining in his 
warehouſe, | ibid. 
This was held not to be within the intent 
. of 21 Fac. 1. cap. 19. which meant to 
guard againſt leaving goods in the po/- 
ſeffion, order and diſpoſition of bankrupts, 
but a mere temporary cuſtody, till 
Flyn and Field had an opportunity of 
ſhipping it off to Ireland, and that they 
are intitled to two-thirds of the tar. 


Rule as to Copybolds under a Commiſſion of 
bankruptcy. 


Vide Dry * Man, under the Divifion, 
| Rule as to Aſſignees. 95. 


Where afſignees are liable to the ſame Equity 
N with the Bankrupt. 


Though the court will favour creditors, 
yet it muſt be where they have a ſupe- 
rior right to other perſons. 188 


A ſettlement after marriage good, if it 
be upon payment of money as a por- 


tion, or a new additional ſum, or even 


upon an agreement to pay money, if at- 
terwards paid. 190 
Where creditors can have no remedy at 
law, but muſt come into equity, this 
court will make them do equity. 191 
Though in a conveyance by leaſe and re- 


ibid. 


, 


| 
| 


leaſe the leaſe is miſſing, yet if a con- 
ſideration be proved, the releaſe will 
amount to a covenant to ſtand ſeized. 

| Page 191 

In the caſe of voluntary ſettlements and 
wills, if there is no declaration of the 
truſt of a term, it reſults to the donor ; 
otherwiſe, where it is a ſettlement for a 
valuable conſideration, and in the na- 
ture of a contract for the benefit of a 
wife, and of the iſſue. ibid. 
A limitation in a ſettlement to a huſband 
for life, to truſtees to preſerve, &c. to 
the wife for life for her jointure, and 
after the deceaſe of both, to truſtees 
for ninety-nine years, on ſuch truſts as 
hereafter expreſſed ; and after the deter- 
mination of that eſtate, to the firſt and 
every other ſon in tail : No declaration 
of the uſes of the term. The court 
always takes agreements of this kind 
according to the nature of the agree- 
ment, and therefore conſider it only as 

a truſt term to attend the inheritance 
according to the limitations in this ſet- 
tlement. ibid. 


Vide Walker v. Burrows, under the Divi- 
ſion, Rule as to Afﬀignees. 93. 


Vide Title Baron and Feme, under the. Di- 
viſion, Rule as to the Poſſibility of the 
Wife. 280. 


A bond given to A. in truſt to ſecure the 
payment of an annuity of 401. during 
the joint lives of Sir Edward Smith, and 
peritioner, the bankrupt's wife; he de- 
livers up the bond upon his laſt exami- 
nation; ſhe applies to the court, and 
prays the aſſignee may deliver the bond 
to her truſtee; and that the arrears of 
the annuity, and all future payments 
may be made to her; Lord Chancellor 
ordered it accordingly. 192 

Where a bond is given to a truſtee for 
the benefit of a wife, and the huſband 
becomes a bankrupt, the aſſignees can- 
not bring an action, for by 1 Fac. 1. aſ- 
ſignees can only have the like remedy 
to recover a debt, as the bankrupt him- 
ſelf might have had, the word pariy 
in the act being meant of the bankrupt. 


193 


E The 
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The obiter opinion in Miles v. Villiams 
and his wife, 1 Vs. 255. denied by 
Lord Chancellor to be law. 


IWhat is or is not an A of Bankruptcy. 


Where there is a doubt of the bankruptcy, 
and the bankrupt is out of the king- 
dom, the court will not ſuperſede the 
' » commiſſion upon petition, but ſend it 
to trial: But where the bankrupt is at 
-+home, the court will ſend it back to 
the commiſſioners, to conſider if on the 
evidence they can declare him a bank- 
rupt or not ibid. 
Abſconding to avoid an attachment, upon 
an award for non- delivery of goods pur- 
ſuant to an award, is not an act of bank- 
ruptey within the ſtatute of Jac, 1. 
cap. 15. but it muſt be a departing 
from the dwelling-houſe to avoid the 
payment of a juſt debt, and not the 
delivery of goods, for that is a duty 
only. 01 i 196 
A commiſſion of bankruptcy taken out 
againſt the petitioner, who inſiſts, that 
as he is a cle n, he is not liable to 
become a bankrupt within the intent of 
any of the bankrupt ſtatutes: Lord 
Chancellor would not ſuperſede the com- 
miſſion, or direct an iſſue, but left the 
petitioner to his action at law. ibid. 
The ſtatute of 21 H. 8. will not exempt 
a clergyman from being a bankrupt, 
for he cannot take advantage of the 
breach of one law to excuſe him from 
the breach of another. 199 
Smuggling, though contrary to an act of 
parliament, is ſtill a trading within the 
meaning of the bankrupt acts, and ſuch 
perſons liable to a commiſſion. ibid. 
A bargain or contract made by a parſon 
contrary to the ſtatute of 21 Jen. 8. 
fer. 5. is void, as to himſelf only, and 
he alone is hable to the penalty of the 
act. ibid. 
If a bankrupt has an objection to a queſ- 
tion, he muſt demur to the interroga- 
_ tories, and the court will judge of it, 
upon a Petition; or if he refuſes to an- 
ſwer any queſtion, and the commiſ- 
 Goners commit him, and the Delin- 
quent brings an habeas corpus, the queſ- 
tion muſt be ſet forth particularly in 
the return to the habeas corpus, that the 


Page 193 


it was lawful 


judges may judge whether 
Eccleſiaſtical eſtates may be taken in exe- 
cution, and upon a ſequeſtration like- 
wiſe, and the method which is taken 
in executions and ſequeſtrations may be 
followed upon a commiſſion of bank- 
ruptcy. itt ibid. 
A peer or a member of the houſe of com- 
mon, if they will trade are liable to a 
Commiſſion of bankruptcy, otherwiſe as 
to infants, 1,334 2008 
A perſon's denying himſelf to a creditor 
who calls at eleven o'clock at night; is 
no act of bankruptcy, for it cannot be 
ſaid to be done with an intent to defraud 
his creditors, which is the ingredient 
the acts of e require to make 

a man a bankrupt. ibid. 


Rule as to Sales before Commiſſioners. 


Advertiſements in caſes of ſales before com- 
miſſioners of bankrupts ſhould not be 
eneral only, for a meeting in order to 

Il a bankrupt's eſtate, but ought to 
name the hour as maſters do, and after 
the time expired, if commiſſioners are 
not gone, ſhould admit a better bidder, 
in order to give creditors as great ſa- 
tisf action for their loſs as poſſible. 202 


Rule as to Examinations taten before Com- 
miſſioners. il 


An order had been obtained to read inter 
alia the examinations of Margaret Lin- 
good, taken before the commiſſioners un- 
der Thomas Lingood's bankruptcy. They 
cannot be read unleſs proved in the 
cauſe that there were ſuch examinations 
taken before the commiſſioners ; for the 
proceedings in a commiſſion of bank- 
ruptcy againſt Thomas are, as to Mar- 
garet, res inter aligs ata. 203 

A will cannot be proved by an examina- 
tion of Witneſſes vivd voce, for the de- 
fendant has a right to a croſs examina- 
tion of plaintiffs witneſſes, ibid. 

An order to read the proceedings in one 
cauſe, in another, muſt be between the 
ſame parties. 4 204 

Where one defendant is charged with a 
fraud, his depoſition cannot be read 
for another, as it may tend to excuſe 


him with regard to his own coſts. ibid. 
I Lord 


Lord Chancellor on a former application 
limited the examination of a bankroprt's 
mother before the commiſſioners to her 
ſon's trading only, but upon a ſecond 
application refuſed to reſtrain the com- 
miſſioners from afking her any queſtions, 
or inquiring into any circumſtances 
which may make him a trader. Page 
193 10 204 
His lordſhip would not make an order 
that the mother ſhould have counſel up- 
on her examination, becauſe it might 
be made a precedent in other commiſ- 
ſions, and he thought an inconvenience 
would ariſe if allowed in every caſe. 
| 20 
A perſon, inſtead of attending * 
oners, petitioned that he might be ex- 
amined upon interrogatories, and have 
a copy thereof, and a month's time to 
prepare himſelf, and that the commiſ- 
ſioners may be reſtrained from aſkin 
him particular queſtions in his bulinel 
of a banker. ibid. 
Lord Chancellor will not "reſtrain commiſ- 
ſioners in their examinations, as it 
would be attended with expence, and 
an inconvenience ariſe from applica- 
tions of this kind. ibid. 
The bare exchanging of notes with a 
bankrupt, or giving money for bank 
notes, cannot affect him as a trader with 
that bankrupft. 206 


ibo are liable to Bankruptcy. 


Pawnbrokers within the ſtatutes of bank- 
rapts, and ſeem particularly included 
in the general word Brokers, in the 39th 

ſection of the 5th of Geo. 2. and ſo is a 

publick officer, as an exciſeman, if he 

will trade. ibid. 

The daughter of a freeman of London, if 
ſhe trades ſeparately from her huſband, 

may be a bankrupt. ibid. 


Criſp, under the diviſion, Rule 


Vide ex parte 
A as to Partnerſhip. 


Vide ex parte Meymot, under the Diviſion, 
What is or is not an Att of Bankruptcy. 


Vide” Richardſon v. Bradſhaw, under the 
. Diviſion, What is a Trading to make a 
© Man @ Bankrupt. 


— 
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| Vide ex parte Williamſon, under the Divi- 


. hon,” Rule as to the Certificate of a Bank- 


Rule as to 4 Bankrupt's Allowance, 


A bankrupt is not intitled to his allow- 
ance til] he has had his certificate. Page 
207 

A bankrupt's allowance under the a& of 
2 is a veſted intereſt, and if 
e dies, will go to his repreſentative. 
| 208 

Bankrupts are not intitled to their allow- 
ance under the z;th of the preſent king, 
till a final dividend is made, for it can- 
not be ſeen before whether they will be 
intitled to any allowance at all. ibid. 
Upon an affidavit of a creditor, that he has 
not read the gazette, . he will be admit- 
ted to prove his debt, ſo as not to di- 
ſturb a former dividend ; nor can com- 
miſſioners proceed to make a ſecond till 
he is brought up equal to the creditors 
under the firſt. | 209 
The repreſentative of a bankrupt who had 
in his life-time divided 10s. in the 
pound, is, as ſtanding in his place, in- 
titled to the allowance. ibid. 


Rule as to Solicitors in Bankrupt Caſes. 


The court cannot upon petition make the 
clerk of the commiſſion pay coſts of 
ſuit, for not attending to give evidence 
at a trial, by reaſon of which the bank- 
rupt was acquitted, for the remedy lies 
at law. ibid. 

Where a ſolicitor carries on ſuits for an 
aſſignee without the authority of the ma- 
jority in value of the creditors, the 
eſtate of the bankrupt 1s not liable to 
his bill for ſuch ſuits. 210 


Rule as to the Sale of Offices under a Com- 
miſſion of Bankruptcy. 


One Richardſon in 1746 purchaſed the of- 
fice of the under marſhal of the city of 
London for gool. a ſalary annexed to 
it of 601. half yearly, and a freedom of 
the ſaid city, worth annually 257. his 
effects under a commiſſion of bankrupt- 
cy not amounting to 55. in the pound; 
the aſſignees applied to the Lord * 

a an 
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and court of aldermen for liberty to ſell 
the bankrupt's Office, but he being pre- 
ſent in court, and refuſing to conſent, 
they declared that they could not alie- 
nate it without his conſent. Page 210 
An application to the court here that the 
office may be forthwith fold; and that 
the lord mayor, Sc. may be indemnified 

in accepting ſuch alienation on the aſ- 
ſignees paying the uſual alienation fine: 
Tord Chancellor of opinion, that aſſignees 
might by anticipation ſell this office of 
under marſhal, and that it is not within 
the ſtatute of Edward 6. as it doth not 
concern the adminiſtration of * 
The office of ſerjeant at mace is not ſale- 
able, as it concerns the execution of 
juſtice: The ſame as to a ſworn clerk 
in the ſix clerks office. 212 
The office of under marſhal is clearly 
within the defcription of the 34 & 35 
Hen. 8. cap. 4. and 13 Elz. cap. 7. 

| 1b1d 


An office quam diu ſe bene geſſerit is an of- 
fice for life. 213 
Where a bankrupt is an executor and reſi- 
duary legatee, and has paid the debts, 
and particular es out of part of 
the aſſets, if he refuſes to collect in 
the reſt, notwithſtanding the aſſignees 
have not the legal intereſt veſted in 
them, the court would aſſiſt them to 


get in the remainder, in the name of | 


the executor. ibid. 


If an officer 'of the army ſhould become | 


a bankrupt, the court would lay their 
hands upon his ſalary, for the benefit 
of his creditors. 214 
A bankrupt being under marſhal of the 
city of London, and refuſing to ſurrender 
his office, the aſſignees obtained an or- 
der for diſpoſing of the office. B. agrees 
with the aſſignees for the purchaſe of 
the office at 8507. and on the 17th of 
October 1749, B. was prefented to the 
court of lord mayor, c. who approved 
of- him, and were ready to — 9 the 
bankrupt's ſurrender, but he refuſing, 
was · ordered by Lord Chancellor to be 
committed for his contempt, and there- 
. upon abſconded. 215 
An application to the court to order the 
.court of lord mayor, &c. to admit B. 
in the room of the bankrupt. Lord 


2 


| 


Chancellor would not make an order up- 
on the lord mayor, &c. to admit B. as 
it was intirely diſcretionary in them, 
but recommended it to the lord mayor, 
Sc. upon the bankrupt's non- attendance, 
by which his office was forfeited, to diſ- 
miſs him, and admit B. Page 215 
Where the legal intereſt of a copyhold is in 
one, and the equitable intereſt in another, 
the court can order the truftee to ſur 
render, though ceſtui que truſt refuſes. ibid. 


What ſball or fhall not be ſaid to be a Bank- 


rupt's Eſtate. 


Vide Brown v. Heathcote, under the Divi- 
ſion, The Conftruftion of the Slatute of 
21 Jac. 1. Cap. 19. with reſpełł to bank- 
rupf's poſſeſſion of goods after Aſſignment. 


Vide ex parte Richard Flyn and Richard Field, 
under the ſame Diviſion. 


Where there is @ Truſt for a Bankrupt's 


Wife. 


Vide ex parte Elizabeth Greenaway, and ex 
parte Graeme, and ex parte Elizabeth 

 Michell, under the Diviſion, Contingent 
Debts. 3 


vide Walker v. Birrows, undet the Divi- 
G ſion, Rule as to Aſſignees. 


Vide Grey v. Kentiſh, Title Baron and Fame, 
under the Diviſion, Rule as to a Pofſi- 
bility of the Wife. | 


IWhat is a Trading to make a Man 4 
Baukrupt. 2 


Vide Highmore v. Molloy, and ex parte Car- 
rington, under the Diviſion, Who are 
liable to Bankruptcy. 0373: 950% 


Vide ex parte Meymot, under the Diviſion, 

M bat is or is not an aft of Bank- 
ruptcy. 

Vide Richardſon v. Bradſhaw, & al, un- 


der the Diviſion, Rule as to Drawers 
and Indorſers of Bills, &c. 


Bankers having taken upon them to act as 
{criveners, made it neceſſary for the le- 
ay in the 5th of Geo. 2. to add 
"bankers as being liable ro commiſſipns 
of bankruptcy. 218 

A Perſon 
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A ating as a banker will be con- 


idered as one, though he does not | 


| keep an open ſhop. Pape 218 
A commiſſion of bankruptcy is as much 
ex debito juſtitiæ as a writ, and no in- 
ſtance where the court ſuperſedes it, 
without directing an iſſue, unleſs it ap- 
pears to be taken out fraudulently or 
vexatiouſly. ibid. 


Rule as to Ads of Parliament relating to - 


Bankrupts. 


Vide ex parte Burchell, under the Diviſion, 
The Conſtruction of the repealing Clauſe of 
the 10th of Queen Anne. 


Vide ex parte Lingood, under the Diviſion, 
Rule as to à Certificate from Commiſſioners 


to a judge. 


Vide Walker v. Burrows, under the Divi- 
ſion, Rule as to Aſſignees. 


What is, or is not an Election to abide under 
a Commiſſion. 


4 


b 
An affignee, upon refunding what he had 
received under two dividends, allowed 
to make his election to proceed at law 
againſt the bankrupr. 219 
The old laws conſidered bankrupts as 
fraudulent inſolvents, but the more 
modern as unfortunate ones, and upon 
theſe late ſtatutes have the applications 
been made to compel creditors who 
proceed in a double way to make their 
election. ibid, 
The reaſon why ſuch creditor who elects 
to proceed at law, ſhall ſtill be allowed 
to aſſent or diſſent to the bankrupt's 
certificate, 1s to make the remedy againſt 
the perſon effectual. 220 


Vide ex parte Ward, and ex parte Lewes, 
under the Diviſion, Rule as to à peli- 
toning Creditor. 


Notwithſtanding a creditor under a com- 
miſſion of bankruptcy elects to proceed 
at law, he may ſtill aſſent or diſſent to 
the certificate. 3 ibid. 

Where a perſon chuſes himſelf an aſſignee, 
it is doubtful whether this is not making 
an election to proceed under the com- 
miſſion; but on his electing in court 


to proceed at law, his lordſhip made | 


—_ 


| 


| 


| 


an order that he ſhonld be diſcharged 
as a creditor under the commiſſion. 
Page 221 


Rule as to Proſecutions again a Bankrupt 
for Felony in not furrendering himſelf. 


One Mood applies for an order upon com- 
miſſioners to admit him a creditor for 
21/7, upon a note, and that the clerk 
of the commiſſion may be directed to 
attend at the Old Bailey, with the pro- 
ceedings upon a profecution againſt the 
bankrupt for felony, in not ſurrender- 

ing himſelf according to the directions 
of the act of parliament. ibid. 
As Woed has not yet proved his debt, if 
not made out to the ſatisfaction of the 
commiſſioners, it may be rejected; and 
Lord Chancellor ſaid, that notwithſtand- 
ing ſuch a proſecution may be carried 
on by a perſon who is not a creditor, 
yet by the words of the a& of parlia- 
ment, it looked as if the legiſlature in- 
tended there ſhould be a concurrence 
of the creditors under the commiſſion ; 
and that as this 1s a penal law, a court 
of equity will not lend its aid to ſuch 
a proſecution, by ordering the clerk to 
attend with the proceedings at the. Old 
Bailey, and therefore he would nor 
grant the petition, ibid. 

Where a bankrupt did not ſurrender him- 
ſelf in due time, if there did not ap- 
pear to be any intention of defraudi 
his creditors, Lord Macclesfield, in ſeve- 
ral inſtances, ſuperſeded the commil- 
ſion in order to prevent ſuch a pro- 
ſecution. 222 


Rule as to contingent Creditors in reſpett to 
Dividends. 


Vide ex parte Groome, and ex parte Eliza- 
beth Micbell, under the Diviſion, Con- 
tingent Debts. 


Rule as to mutual Debts and Credits, 


Vide Bromley v. Goodere, under the Divi- 
ſion, Rule as to the Certificate of a bank- 


rupt. 


Vide ex parte Groome, under the Diviſion, 
Contingent Debis. 


F A packer 


A 


* 


packer may retain goods till he is paid 
the price of packing, and if he has an- 
other debt due to him from the ſame 
2 the goods ſhall not be taken 
rom him till he is paid the whole, 
notwithſtanding the debtor is become a 
bankrupt. Page 228 


There have been many caſes to which the 


dlauſe relating to mutual credit has | 


been extended, where neither an action 
of account would lye, nor could the 


court of chancery decree one. 


229 


Mutual credit is not confined to pecuniary 


1 
. 
* 
* o 


demands only, but if a man has goods 
in his hands belonging to a debtor, it 
ſhall be conſidered as ſuch. ibid. 


Vide Billon v. Hide, under the Diviſion, 


Rule as to Drawers and Indorſers of Bills, 


&c. 


A 


creditor againſt the bankrupt for 1001. 
and 101. and a debtor to him upon 


-bond for 3407. payable on the fourth 


of 110/. 


a dividend upon it only. 


of March 1736. with lawful intereſt, 
applies that he may ſet off his demand 
againſt the principal and in- 
tereſt due on the bond as far as it will 
go, and not be obliged to prove his 
debt under the commiſſion, and take 
230 


This is not in ſtriftneſs a mutual debt, 


and yet it is a mutual credit, for the 


. bankrupt gives a credit to the petitioner 


in conſideration of the bond, though 
Payable at a future day, and he gives 
the bankrupt credit for the debt he owes 
him upon ſimple contract, and therefore 
within the equity of 5 Geo. 2. An ac- 
count directed by tne court to be ta- 


ken between the petitioner and the 


A. 


uſe of the partnerſhip trade. 
Where one partner takes out more mo— 


bankrupt, and the balance only to be 
paid to the aſſignees. ibid. 

lends a ſum of money to one partner 
on his own ſecurity, he lends the ſame 
to the partnerſhip trade; a joint com- 
miſſion is taken out; A. ſhall not come 
in as a creditor upon the joint eſtate of 
the bankrupts immediately and direct- 
ly, with the reſt of the partnerſhip cre- 
ditors, but by way of circuity he is in- 
titled, as ſtanding in the place of that 
partner who has paid the money to the 
225 
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ney from the partnerſhip ſtock than his 
ſhare amounted to, the other has a 
right to come upon the ſeparate eſtate 
of that partner pro tanto. Page 225 


Two partners agree to borrow a ſum of 
money, but one only gives a bond, and 


the other only a witneſs to it, the mo- 
ney afterwards entered in the caſh book 
of the partnerſhip; a joint commiſſion 
taken out, obligee is intitled to be ad- 
mitted a creditor. ibid. 


Joint creditors, where there are no ſepa- 


rate, may exhauſt both the joint and 
ſeparate eſtate ; but where there are both 
joint and ſeparate creditors, . the joint 
eſtate ſhall be applied to the ſatisfaction 
of the joint, and the ſeparate eſtate to 
the ſatisfaction of the ſeparate credi- 
tors. 14.227 


2 
If there be a ſurplus of the ſeparate eſtate, 


the joint creditors are intitled to it, for 
a bankrupt has no right to any thing 
till they are fully ſatisfied. 228 


Dumas and others, the petitioners, drew 


bills of exchange on Jullian and ſon for 
for 11151. and undertook to make re- 
mittances to pay the ſame, and at the 
ſame time acquainted them that theſe 
bills were for the proper account of 
the petitioners houſe at Cadiz, and de- 


fired the Jullians would keep a diſtinct 


account, and diſtinguiſh ſuch new ac- 
count by the letter G. being the ini- 
tial letter of the firſt partner's name at 
Cadiz: Bills drawn on Lanneck and 
company in London to the amount of 
11461. 115. 114. remitted accordingly. 
The Jullians by letter acknowledge the 
receipt thereof, and promiſe petitioners 
to give credit in their own account G. 
Jullian the father died the 25th of Fe- 
bruary laſt. The day before the ſon 
ſtopped payment, he got two. of theſe 
remittances diſcounted for 5661, 115. 
11d. 232 


On the 20th of March a commiſſion of 


bankruptcy iſſued againſt Jullian the 
ſon ; Dumas, &c. preter their petition, 
and pray that the aſſignees may be di- 
rected to deliver to them the ſeveral 
bills of 11467. 115: 114. or pay the full 
value. Lord Chancellor of opinion the 
ſpecifick bills amounting to 5801. ought 
to be delivered by the aſſignees of Jul- 
lian to the petitioners: As to thoſe 

which 
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whieh were diſcounted, the petitioners 
waived their claim. 
The rule of equality under commiſſions of 
bankruptcy extends only to his own eſ- 
tate; otherwiſe where the matters in 
queſtion are not relative to his eſtate in 
Jaw or equity. „e 
Where goods conſigned to a factor conti- 
nue in ſpecie, and are found in his hands 
at the time of his bankruptcy, the prin- 
cipal is intitled to them, and not the 
creditors at large. ibid. 
Where goods ſo conſigned are ſold, and the 
factors took notes inſtead of money, the 

- principal intitled to the notes. ibid. 
A perſon who repairs a ſhip, has no ſpeci- 
fick lien if delivered to the bankrupt ; 
if repaired in a foreign port, whiſt out 
upon a voyage, it would have been 
otherwiſe, Directed to prove the debt 
for repairs under the commiſſion. ibid. 
Ia March laſt a commiſſion of bankruptcy 
iſſued againit Mathews; at thg time he 
became a bankrupt he was indebted to 


Mr. Ockenden in 2861. 75. 10d. for grind- 


ing of corn, who had in his cuſtody 36 
loads and 3 buſhels of wheat, belonging 
to the bankrupt, part ground and part 
grinding, beſides a great number of 
ſacks; 161. 5s. due to him for grinding 
the corn, which was in his hands at the 
time Mathews hecame a bankrupt. The 
wheat fold by the aſſignees by agree- 
ment between them and Ockenden, with- 
out prejudice to his claim, who applied 
by petition to be paid his whole debt out 
of the money ariſing by the. ſale. 

Lord Chancellor of opinion Ockenazn had no 
ſpecifick lien upon the corn and ſacks, 
but a particular one only pro tanto as is 
due for grinding the corn in his hands, 
and that the loads of wheat, Fc. be- 
longed to the aſſignees. | 235 


Where A. borrows a ſum of money on the 


pawa of jewels, and further ſums after- 
wards upon his note, the executor of A. 
ſhall not redeem the jewels, without pay- 
ing the money due on the notes. 230 
The caſe between clothiers and dyers, and 
clothiers and packers, are different from 
the preſent, it being always cuſtomary 
for Lobos to make up their accounts by 
giving mutual credit; the dyer, for in- 
ſtance, on one hand for work done, and 
the clothier for his cloth. ibid. 


Page 232 


Courts of equity go no farther than courts 


of law, in the caſes of a ſet-off upon the 
act relating to mutual credit. Page 237 


Whether a Bankrupt during his T ine of Pri- 
vilege may be taken by his Bail. 


Feſcie, a ſheriff's officer, and bail for the 
petitioner, a bankrupt, takes him away 
during the time of his laſt examination, 
and ſurrenders him in diſcharge of his 
bail; he prays to be diſcharged out-cf 
cuſtody, and that Feſcie may be cenſured 
for a contempt of the court. Lord 
Chancellor inclined to think, that the 
bail's taking the principal coming to a 

court of juſtice to be examined, has ne- 
ver been determined to. be a contempt 
of the court, provided they bring him 
to be examined by that court, and there- 
fore diſmiſſed the petition, but without 
prejudice to the bankrupr's application 
to the court of King's Bench. 238 

The taking of a bankrupt by his bail is not 
a contravention of the 5th of the pre- 
ſent King, for the force of the clauſe in 
thaf act is arreſts by creditors; and bail 
are no creditors till damnified, and there- 
fore not within the deſcription. 

In the language of the court, the bail are 
the gaolers of the principal, and upon this 
notion of law may arreſt him on a Sun- 
day, as he has his liberty only by the in- 
dulgence of the bail. 239 


Rule as to a Certificate from Commiſſioners to 
a Judge. 


Lingood being declared a bankrupt, and 
the three fittings at Guildhall advertized, 
the commiſſioners upon the examination 
of witneſſes in the intermediate time, 
finding that he was removing and con- 
cealing his effects, ſummoned him to 
appear before them the next day from 
the date of the ſummons, and on his re- 
fuſing to come, certified this fact to Mr. 
Juſtice Chapple, who committed him to 
Newgate, and on the keeper's ſending 
notice thereof to the commiſſioners, they 
brought him before them upon their 
own warrant, and on his refuſing to be 
examined, re-commuted him to New- 
gate. 
Lingood petitioned to be diſcharged, as be- 
ing illegally committed: The court of 
2 | O] 11201 
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| 


opinion the certificate is purſuant to the 
powers given to commiſſioners under 
the ſtatutes of bankruptcy, and that 
where they have full evidence of his in- 
tention to ſecrete his effects, they may 
examine him in the intermediate time, 
between the declaration of bankruptcy 
and the ſittings at Guildhall. Page 240 


An arbitration bond is a debt at law, and 


binds the parties till fer aſide for cor- 
ruption or partiality, and is alſo a ſuffi- 
cient debt to ſupport a commiſſion of 
bankruptcy. Page 241 
'The court will not ſuperſede a commiſſion, 
or direct an iſſue, upon a general affida- 
vit of the bankrupt that he is not one, 
for he ought to give a particular anſwer 
to the facts charged in the depoſitions 
taken before the commiſſioners, but will 
leave him to bring a habeas corpus, if he 


thinks proper. ibid. 
Where a Lov" apprehends he is aggrieved 
by a commitment of commiſſioners of 
bankrupt, the ready way 1s to ſue out a 
habeas corpus, that the legality thereof 
may be determined by the judgey of the 
common law. I42 
The old acts of parliament conſidered a 
bankrupt as a criminal, and commiſſion- 
ers might at their diſcretion impriſon 
him; but though the rigour of the law 
is taken away as to his perſon, the power 
-of examining ſtill remains, and a greater 
puniſhment is inflifted : If he does not 
ſurrender, it is felony without benefit of 
clergy. ibid. 
The judge, upon the bare certificate of 
commiſſioners that a bankrupt refuſed 
to attend, though the cauſe of ſummon- 
ing was not mentioned, is obliged to 
commit him. | ibid. 


The Effeft of Acquieſcence under a Commiſſion. 


Vide ex parte Deſanthuns, under the divi- 
lion, Commiſſion ſuperſeded. 


Rule as to Debts carrying Intereſt under a 
Commiſſion of Bankruptcy. 


Vide ex parte Marlar, under the diviſion, 
Rule as to diſcounting Notes. 


Vide Bromley v. Goodere, under the diviſion, 
Rule as to the Certificate. | 


4 


| 


On the loch of April 174.4 it was referred 
to a Maſter to ſettle what was due to the 
creditors under the commiſſion of bank- 
ruptcy againſt Rooke, and upon payment 
by the bankrupt, the commiſſion was 
to be ſuperſeded. The bankrupt of- 
fered to pay what was reported due, but 
the creditors inſiſting upon intereſt like- 
wiſe, from the date of the Maſter's re- 
rt, the court ſaid that the creditors 

ere are equally intitled (as if they were 

in the common caſe of a reference to a 
Maſter in a cauſe, to ſtate what is due 
for principal and intereſt) to be paid 
intereſt from the time of the Maſter's 
report, when the ſums due are liqui- 


dated ; and the bankrupt was ordered 


to pay accordingly. Page 244 
Rule as to Principals and their Factors, 


Where agents abroad are in diſburſe for 
their r and upon being doubt- 
ful c his circumſtances, make bills of 
lading to their own order indorſed in 
blank, notwithſtanding theſe bills of la- 
ding come to the principal's hands, yet 
if the agent's partner in London writes 
them word that their principal is be- 
come bankrupt, and defires them to 
ſend the bills of lading, and an order to 
the captain to deliver the s to him, 
he may retain them for himſelf and 
company, againſt the aſſignees under the 
commiſſion till paid, and reimburſed ſo 
much as the partnerſhip is in advance. 
245 

A factor who ſells for a principal, 
may bring an action in the name of the 
rincipal againſt the vendee, and make 
bimſclk a witneſs; or a vendor of goods 
to a factor, for the uſe of his principal, 
may maintain an action againſt the prin- 
cipal, and the factor be a witneſs for the 
vendor. 248 
If goods are delivered to a carrier, &c. to 
be delivered to A. and are loſt by the 
carrier, Sc. the confignee only can bring 
the action; but if before delivery con- 
ſignor hears A. is likely to become a 
bankrupt, or is actually one, and gets 
the goods back, no action will lie for 
A.*s aſſignees, becauſe while in tranſitu 
they might be coumtermanded. ibid. 
Notes or bills indorſed in this manner, Pray 


Pay 


pay the money to my uſe, will prevent 
their being filled up with ſuch an in- 
dorſement as paſſes the intereſt. Page 
2 
The reaſon the law goes upon in 24 
pelling an original proprietor of goods 
after delivery, to come in as a credi- 
tor under a commiſſion, muſt be on 
account of the general credit a bank- 
rupt has gained by having them in his 
cuſtody. ibid, 


Rule as to Annuities under Commiſſicns of 
Bankruptcy. 


C. in 1720. gave 3ool. for an annuity of 


of a perſon's eſtate, who becomes a 
bankrupt in 1738. The commiſſioners 
to ſettle the value of her life, and di- 
rected to be admitted a creditor for ſuch 
valuation, and the arrears of her annui- 
ty, and not for the whole 300 251 
Where a bankrupt is under an agreement 
to pay an annuity, a value muſt be 
put upon it, and proved as a debt un- 
der the commiſſion. ibid. 


Vide ex parte Coyſegame, under the Diviſion, 
Where _ are liable to the ſame 
Equity with the Bankrupt. 


Rule as to taking out a ſecond Commiſſion. 


No ſecond commiſſion can be taken out 
before a bankrupt has his certificate un- 
der the firſt, for till then nothing can 
| paſs to the ſecond, at leaſt of perſonal 
eſtate. | 252 
All future perſonal eſtate is affected by 
the aſſignment, and every new acquiſi- 
tion will veſt in the aſſignees; but as 
to future real eſtate, there muſt be a 
new bargain and ſale. ibid. 
Aſſignees may advertize a meeting upon 
any extraordinary occaſion that concerns 
the creditors, as well as for the particu- 
lar purpoſes directed by the acts of par- 
liament. N 253 


Rule as to an open Account under a Com- 
miſſion. 


ide ex parte Simſon et al', under the Divi- 
ſion, Concerning the commiſſicn and Com- 
aiſſioners. 


3ol. per ann. for her life, payable out | 


1 
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Rule as to Principal and Surety. 


Vide ex parte Criſp, under the Diviſion, 
Rule as to Partnerſhip. 


Vide ex parte Williamſon, under the Divi- 
ſion, Rule as to the Certificate. 


Rule as to the Inſolvent Debtors Att. 


Stephens, formerly a trader in Holland, fails 
there, upon which there was a ceſſio bo- 
norum : He comes to England, and is 
appointed a governor abroad; he ap- 
plies to one Burton to be his ſecurity 
to the company, and to advance him a 
ſum of money, who agreed to it, pro- 
vided Stevens would give him a bond 
that ſhould comprize the remainder of 
an old debt due before the ceſſio bono- 
rum, as well as the further ſum advanced, 
which was done accordingly : Stevens 
afterwards becomes a bankrupt; and 
the commiſſioners doubting if Burton 
ought to be admitted a creditor for the 
whole money, he now petitioned for that 
urpoſe. Page 255 
Lord Chancellor, on the circumſtances of 
the caſe, of opinion, he was intitled to 
be admitted a. creditor for the whole 
money upon his bond. ibid. 


| If a debtor cleared under the inſolvent 


acts afterwards gives a bond for the re- 
ſidue of the old debt, this will be bind- 
ing upon him. 256 
If a bankrupt, after his diſcharge, gets fu- 
ture effects, in point of juſtice, he ought 
to make good the deficiency, though no 
court will compel him. ibid. 
Lord Chancellor ſeemed to think, if a 
bankrupt, after his diſcharge, applies to 
an old creditor to lend him a new 
ſum of money to carry on his trade, or 
to be his ſecurity for any office, this 
would be a good conſideration for his 
giving bond for the remainder of the 
old debt, and the whole may be proved 
under a ſecond commiſſion. ibid. 
The law of Halland with regard to a ceſſio 
bonorum follows the Digeſt, and is no 
diſcharge of the effects, but only of the 
perſon. ibid. 


Where a perſon diſcharged by the inſol- 

vent debtors act becomes a bankrupt 
certificate mult be ſpe- 
clal, 


afterwards, his 
. 
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cial, and will be allowed only as a diſ- 


charge of his perſon, but not of his fu- 
ture eſtate and effects. Page 257 


Rule as to a Bankrupt's future Effects. 


Vide ex parte Proudfoot, under the Divi- | 
ſion, Rule as to taking out a fecond Com- 
miſſſion. f 


Vide ex parte, Burton, and ex parte Green, 


, 


under the Diviſion, Rule as to the In- 


ſolvent Debtors Act. | 


| 


Rule as to a Ceſſio Bonorum. | 


Vide ex parte Burton, under the Diviſion, | 
Rule as to the Tnſolvent Debtors Af. | 


Rule as to Depoſits under Commiſſions of 
Bankruptcy. 


A. intitled to navy bills in 1711, depo- 
fits them with Sir Steven Evans, who 
ve a note to be accountable tor them, 


and in fix months afterwards becomes 


a a bankrupt. The repreſentative of A. 
- petitioned to be admitted before the 


- . maſter to prove both principal and in- 
tereſt to the time of the decree, as navy | 


bills in their nature carry intereſt. Lord 
Chancellor held this to be a ſpecial de- 
fit, - and that a calculation ſhould be 
made of the value of the whole intire 
thing depoſited, both principal and in- 
tereſt, at the time of the depoſit, and 
that intereſt ought not to run on as in 
the caſe of a ſimple debt. 259 


Rule as to Relalion under Commiſſions of Bank- 
ruplcy. 


Where the Act of bankruptcy is lying in 
goal two months, a perſon ſhall be 
deemed a bankrupt from the firit day 
of his ſurrender to priſon by relation, 
ſo as to over-reach all intermediate 
tranlactions. 260 


Rule as to an Extent. of the Crown. 


An extent of the crown is taken out a- 
gainſt a ſurety of a bankrupt, who pays 
the debt, after diſputing it ſome time, 

and being put to an expence thereby : 
He ſhall, notwithſtanding he diſputed 


| 
| 
| 
| 
| 


: 


the payment of a juſt debt, be admit- 
ted to prove the expences of ſuch ſuit 
under the commiſſion againſt the prin- 


cipal. Page 262 


An extent of the crown is an action and 


execution in the firſt inftance. #bid, 
A bankrupt, though he has conformed in 
every reſpect to the acts relating to 
bankruptcy, cannot be diſcharged from 
a commitment under an extent of the 
crown. 88 


Rule as to Creditors aſſenting or diſſenting to 
a Certificate, 


Vide ex parte Turner, under the Diviſion, 
Joint and ſeparate Commiſſion. 


Vide ex parte Lindſey, under the Diviſion, 
What is or is not an eleflion to abide un- 
der a Commiſſion. 


Vide ex parte Williamſon, under the Divi- 
ſion, Rule as to a Certificate. 


Vide In the Matter of the Simpſon's Bank- 
ruptcy, under the Diviſion, Rule as ts 
Partnerſhip. 


Bankruptcy no Abatement, 


An order for diſſolving an injunction 170 
will be made abſolute, notwithſtanding 
the plaintiff is a bankrupt, unleſs he 
ſhews cauſe. 263 

Bankruptcy is no abatement. 264 


Arreſt upon a Sunday fer a Contempt regular. 


Vide ex parte Whitchurch Title Arreſt, un- 
der the Diviſion, I bere good though on 
a Sunday. 


Baron and Feme. 


How far the Huſband ſhall be bound by the 
Wife's Ads before Marriage. 


Widow had two children by a former 
huſband, and no proviſion made for 
them, and theſe two children had each of 
them a child, and being in poſſeſſion in 
her own right of freehold, copyhold, and 
leaſchold eſtates, by articles before her ſe- 
cond marriage, to which her huſband was 
a party, and by his conſent, conveys the 
whole 
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whole to truſtees, that they may divide 
the freehold, copyhold, and leaſehold, 
if no iſſue of the marriage, in moieties, 
one to the plaintiff her grandſon, his 
heirs and aſſigns, the other to her grand- 
daughter in fee, 8 if there ſhould 
be any child or children of the marriage, 
that child or children to have an equal 
ſhare of the ſaid eſtates with the grand- 
ſon and grahdaughter. Page 265 
The huſband and wife afterwards mortgage 
the ſettled eſtates, to perſons who had 
notice of the ſettlement. ibid. 
The ſettlement held to be no voluntary a- 
greement, but a binding one, and ſaid 
the court, there was no inſtance 
where ſuch a limitation has been held 
fraudulent, and void againſt ſubſequent 
purchaſers or creditors, for if it ſhould, 
no widow on her ſecond marriage would 
be able to make any certain proviſion 
for the iſſue of a former. 265 


How far a Feme Covert ſhall be bound by the 
Ads in "which ſhe has joined with ber 
«. buſband. 


Vide Metcalf v. Ives, Title Award and 
Arbitrament, under the Diviſion, For what 


Cauſes ſet afide. 


Concerning #he Wife's Pin-money and Para- 


id. 


phernal, 
A. had 3001. per annum pin-money, the 


huſband for ſeveral years before his | 


death paid her 2001. only, but pro- 
miſed her ſhe ſhould have the whole 
at laſt, 269 
If a wife accepts lefs, or lets her huſband 
receive what ſhe has a right to receive 
to her ſeparate uſe, it implies a conſent 
in her to ſubmit to ſuch a method. Bur 
where the pin- money is paid to her eo 
nomine, her agreement with the huſband 
rolating to her ſeparate eſtate amounts 
not to a new agreement, and his pro- 
miſe ſhe ſhould have it at laſt is an un- 
dertaking to pay the arrears. 269 


How far Gifts between Huſband and Wife 
a, will be ſupported. 


Mary Lucas in her laſt illneſs requeſted of 

her huſband that her wearing apparel, 

gold watch, pearl necklace, rings, &c, 
4 


| 


in her poſſeſſion, and uſed by her, might 
be given to her daughter, and put into 
a friend's hands for her daughter's 
uſe, which the huſband promiſed, and 
after his wife's death, gave the faid 
things to his daughter, and made an 
inventory, and locked them in a ſtrong 
cheſt, and gave the key to his wife's 
friend, and ſent the things therein to 
her for his daughter's uſe. Page 270 
Though the huſband afterwards took ſome 
of the things into his poſſeſſion, again, 
that is not ſufficient to invalidate the 
gift, which was perfe& by the former 
act, ibid. 
Gifts between a huſband and wife will be 
ſupported in this court, though the law 
does not allow the property to pals. 


271 


Concerning Alimony and ſeparate Mainte- 
Aance. 


A. before, and in conſideration of a mar- 
riage and a portion with his intended 
wite, conveys lands to truſtees, upon 
truſt ro pay 100/. per ann. to the lady 
for her ſeparate uſe : She many. years 
after the marriage, upon diſputes be- 
tween her and her huſband, leaves him, 
and goes abroad : The truſtees (there 
being great arrears of the annuity) bring 
an ejectment for recovery of the terms, 
and the huſband his bill for an injunc- 
tion to ſtay the proceedings in eject- 
ment. | 272 
Lord Chancellor of opinion he could not 
relieve againſt the payment of the an- 
nuity notwithſtanding the huſband by 
his bill offered to receive his wife again, 
and pay her the annuity if ſhe would 
live with him. ibid. 
One Juxon, ſome few years after his mar- 
riage, left his wife and two ſmall chil- 
dren, and went abroad, and did not ſee 
her or them in fourteen years; the 
wife's mother, during this time intruſt- 
ed her with millenary and other goods, 
and permitted her to maintain herſelf 
and children out of the profits: The 
huſband upon his return breaks open the 
wife's houſe, and takes away all her 
goods and produce of the ſtock ſo lent 
as aforeſaid, 278 


A bill 
I, 
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A bill (inter alia) was brought for the re- 
delivery of the goods: 1 he court held 
that what the wife has acquired in her 
huſband's abſence to ſubſiſt herſelf and 
family, is her ſeparate property, and 
not hable to the diſpoſition of the hut- 
band ; and that what he has forcibly 
taken he muſt deliver in ſpecie, and if 
diſpoſed of, muſt pay her the value ſet 
by the maſter. Page 278 


Rule as to a Poſſibility of the Wife. 


Where a particular aſſignee took with no- 
tice of an equity in a wife, and the al- 
ſignees under a commiſſion of bank- 
ruptcy againſt the huſband, take ſub- 

| Jet to the ſame equity, the court, as 

it his her property, will direct it to be 
transferred to her. 280 

A huſband cannot in law aſſign a poſſibi- 
lity of the wife, nor a poſſibility of his 
own, but the court of chancery will ſup- 
port ſuch an aſſignment for a valuable 
conſideration. ibid. 


Vide Title Inkant, under the Diviſion, 
How far favoured in Equity. 


Vide Title Dower and Jointure. 
Vide Title Jnjunfion. 
Vide Title Partition, 


Vide Title Evidence, Mitneſſes and 
Pꝛook. 


Bills of Exchange. 


Vide Title Bankrupt, under the Divi- 
ſion, Rule as to Drawers and Indorſers 
of Bills of Exchanges and under the Di- 
viſion, Rule as to Principal and Fac- 
for. 122 & 145: 


Rule as to an Indorſer. 


281 


Every indorler is a new drawer. 


Blll. 
Bill of Peace to prevent Multiplicity of 


Suits. 


Where there has been a poſſeſſion of a 
fiſhery for a conſiderable length of time, 

a perſon who claims a ſole right to it 
may bring a bill to be quieted in the 
poſſeſſion, though he has not eſtabliſhed 
his right at law; and it 1s no objection, 
upon a demurrer to ſuch bill, that the 
defendants have diſtin&t rights, for 
upon an iſſue to try the general right, 
they may at law take advantage of their 
leveral exemptions and diſtinct rights 
Page 282 

A bill of peace, praying an injunction to 
ſtay the defendants, who have an intereſt 

in the manor of Tunbridge, from pro- 
ceeding at law againſt the plaintiff for 
building houſes on the manor without 
leave, and that they may accept of ſuch 

a compenſation as the court ſhall think 
reaſonable. ibid. 


The court diſſolved the injunction, as 


they cannot be applied to as an arbi- 
trator, nor have any legiſlative autho- 
tity, but act in a judicial capacity only. 
285 

A bill of peace may as well be brought 
by tenants againſt a lord, as by a lord 
againſt tenants. ibid. 


Bills of Diſcovery, and herein of what Things 
there ſhall be a Diſcovery. 


Whilſt a ſuit is depending in the eccleſiaſ- 
tical court for an adminiſtration, a bill 
may be brought here for an account of 
the perſonal eſtate. 286 

The reaſon why a bill is allowed to be 
brought before probate, 1s, that the ec- 
cleſiaſtical court have no way of ſecuring 
the effects in the mean time. ibid. 

A devile of perſonal eſtate to A. and the 
heirs of her body, Lord Chancellor ſaid, 
it has never been ſolemnly determined 
that where money is fo entailed, the 
whole ſhall go to the firſt taker. sid. 

Where a bill is for a diſcovery merely, you 
cannot move to diſmiſs it for want of 
proſecution, but pray an order only on 
the plaintiff to pay the defendant the 
coſts of the ſuit to be taxed. ibid. 

3 One 
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One Farr gave Mary Atkins a bond in the 


pory of 1000/1. on condition that if 
e did not marry her within a twelve 
month after date, he would pay her 
500. ſoon after, under pretence of 
reading it, he took it againſt her con- 
ſent, and carried it away with him; 
whereupon ſhe brought a bill for the 
delivery of the old bond, or if cancel- 
led, that he might execute a new one. 
Page 287 

Mary Atkin's dying inteſtate, her mother, 
as her adminiſtratrix, and thereby inti- 
tled to the 5ool. revived againſt the 

. defendant Farr. ibid, 
The plaintiff's equity, ſaid the court, was 
the bond's being gone by the default of 
the defendant, and therefore intitled not 


. only to adiſcovery here, but relief by pay- - 


ment of the money; and Farr was ac- 
cordingly decreed to pay what was due 
for the principal ſum of 500. in the 
Condition of the bond, with intereſt for 
the ſame at the rate of 41. per cent. 
from the day of filing the original bill. 

| ibid. 
The court of chancery will not admit a 
bill of diſcovery in aid of the juriſdic- 
tion of the eccleſiaſtical court, becauſe 
they are capable of coming at that diſ- 
covery themſelves. 288 
Where there is a cuſtom pleaded to a ſuit 
in the eccleſiaſtical court for a church 
rate, and the plea admitted, they may 
proceed to try the cuſtom, but if deni- 
ed it 1s a ground for a prohibition. 289 
Where a bill is brought for diſcovery of 
concealments of a bankrupt's eſtate, the 
court will not allow the defendants to 
look into their depoſitions taken by the 
commiſſioners before they put in their 
anſwers. ibid, 


ho are to be Parties to it. 


A huſband tenant for life, remainder to 
his wife for life, brings a bill alone for 
the opinion of the court upon the ſet- 
tlement ; objection for want of making 
the wife a party allowed. 290 


Bills of Review. 


On arguing the demurrer to a bill of review, 


wihat evidence appears on the face of the | 


| 


decree can be read only, but after de- 


murrer over-ruled ; they may read ary 
evidence as at a re-hearing. Page 290 


Croſs Bills. ; 
Where a defendant in a croſs bill, but 


plaintiff in the original, is in contempt 
for not putting in an anſwer ; the proper 
motion is to enlarge publication in the 
original to a fortnight after the anſwer is 
come in to the croſs bill. 29.1 


Supplemental Bills. 


It 1s a conſtant rule that matter ſubſequent 
to the original bill muſt come by way 
of ſupplemental bill and revivor. bd. 
Though by the 8 VV. 3. a ſuit ſhall not 
abate upon the death of one Defendanr, 
yet it mult be taken with this reſtriction, 
that the ſubje& matter of the bill is not 
hurt thereby. ibid. 


Bill to perpetuate Teſtimony of Witneſſes. 


Vide Tide Evidence, Witneſſes, and 
Pꝛoot. | 


Vide Title Award, 


Vide Title Anſwers, Pleas, and De- 
murrers. 


Vide Title Amendment. 
Bonds and Obligations. 


A voluntary bond in equity ſhall be poſt- 


poned to debts on ſimple contract, if 
claimed for money lent, and the perſon 
fails in proving his conſideration, it 
cannot be ſet up afterwards as à volun- 
tary bond, 294. 
If an executor pleads non eſt faclum to a 
bond, and not plene adminiſtravit like- 
wiſe, he cannot after verdict take ad- 
vantage of what might have been plead- 
ed to the action. ibid. 


The plea of non et fadtum only is an ad- 
miſſion of aſſets, and held the ſame as 


in caſe of a judgment by default againſt 


an executor. ibid. 
An executor can be relieved only againſt 


the penalty of a bond, by paying prin- 
cipal and intereſt, without regard to his 


having aſſets or not. ibid. 


H A releaſe 
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A releaſe - to one obligor is a releaſe to 
both, in equity as well as in law. Page 
294 

Where there is an aſſignment of a bond, 
in truſt for others, precedent to a re- 

_ leaſe, though without conſideration, it 
is - doubtful whether the obligee could 
releaſe, or if it could operate to the 
releaſee, as he is a truſtee in the aſſign- 
ment. ibid. 
Every man is ſuppoſed to be conuſant of 
a deed, to which he himſelf is a party. 


ibid. 
WBottomree Bonds, 
Vide Title Catching Bargain. 341. 


t 


:Canon Law. 


A H E court of chivalry proceed accord- 
ing to the rules of the civil law, ex- 
cept in caſes omitted, and there they go 
according to the courſe and cuſtom of 
chivalry and arms. 296 
By the canon law an appeal is admitted 
from all grievances in general. ibid. 
As the court of chivalry is governed by 
the civil law, this court will not grant 


a commiſſion of delegates, upon an ap- 


peal from any interlocutory order of that 
court, but only where there is a defini- 
tive ſentence, or ſuch a one as is term- 
ed in the civil law gravamen irrepara- 
bile ibid. 
A perſon aggrieved by or intereſted in a 
ſentence in the eccleſiaſtical court, may 
have a commiſſion of Delegates though 
he was no party to the orignal ſuit. 


298 
Carrier. 


Vide Title Bankrupt, under the Divi- 
ſion, Rule as to Principal and Fatior. 


245. 
Caſes. 


Where they are miſreported. 


Jide Title Portion Boycot v. Cotton, where | 
the Caſe of Cave v. Cave, 2 Ver. 508. is 
mentioned. 


4 


An Anomalous Caſe. 


Vide Title Portion, Beycot v. Cotton, where 
the Caſe of Jackſon v. Farrand 2 Vern. 
424. is mentioned. 


Caſes imperfect, or denied to. be Law. 


Vide Title Banktupt, ex parte Cœyſegame. 


The caſe of Pope v. Onflow 2 Vern. 286. 
the court ſaid was very imperfect, and 
ordered it not to be cited for the future 
till it had-been.compared with the Re- 
giſter. Page 300 


Catching Bargain. 


{| The 195th of May 1738, Sir Abrabam 


Fanſſen advanced 50001. to Mr. Spencer, 
and the ſame day took a bond from 
him in the penalty of 20,0007. condi- 
tioned for the payment of 10,000/. 
to Fanſſen, at or within ſome ſhort time 
after the dutcheſs of Mariborowgh*s death, 
in caſe Mr. Spencer ſhould ſurvive her, 
but not otherwiſe. 301 
The Dutcheſs died 18 OFober 1744, and in 
the month of December following, on 
Fanſſen's delivering to Mr. cer the 
bond to be cancelled, he executed a new 
one in the penalty of 20,0007. condi- 
tioned for payment to Janſſen of 10,000/. 
with lawful intereſt, on the mineteenth 
of April next, and at the fame time ex- 
ecuted a warrant of attorney to i er 
judgment to be re- entered up againſt him 
in B. K. for 20, oo0 l. which was done 
accordingly. . _ ibid. 
In December 1745. Mr. Spencer paid Jan/- 
| ;ſen 1000). in part, and on the 21ſt of 
March 10001. more: On the 19th of 
Zune 1746. Mr. Spencer died, but before 
his death made his will, and after pay- 
ment of debts, c. gave the reſidue of 
his perſonal eſtate to his ſon, and ap- 
pointed Lord Cheſterfield and others 
his guardians, and alſo executors in 
truſt during his minority, who brought 
a bill to be relieved againſt Janſſen's de- 
mand as an unconſcionable bargain and 
uſurious contract. 302 
The court relieved only againſt the penalty 
and Judgment, by directing Sir Abraham 
Janſſen to deliver up the bond to be 2 
| cc 
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celled, and to acknowledge ſatisfaction 


on the judgment, upon being paid by 


the executors what ſhould be due at | 


law, but would not give him coſts, as 
there was probabilis cauſa litigandi, and 
Janſſen's caſe far from being a favour- 
able one. Page 302 
Nothing is legally uſurious but what is 
prohibited by the ſtatutes, and to make 

a contract fo, it muſt be within the ex- 
preſs words, or an evaſion or ſhift to 
eep out of them. 340 

If a bargain was really for an annuity, 
though bought at ever ſo under a price, 

it is no 14 if on the foot of bor- 
rowing and lending money, 3 
ibid. 

Where there is a borrowing of money, 
and a communication for intereſt, a de- 
vice to have more than the legal rate of 
intereſt, is within the ſtatutes of uſury. 
ibid. 

The rule that governs the court in bot- 
tomree bonds, is the riſque of the prin- 
cipal, but may be ſo contrived as to be 
conſtrued an evaſion of the ſtatute, as 
well as any other contract. 341 
The court, not being under a neceſſity of 
doing it in Janſſen's caſe, would not 
.determine whether a perſon advancing 
money to an heir or expectant, ſhould 
have an extraordinary premium for an 
extraordinary riſque, becauſe it might be 
made an ill uſe of out of the court. 
342 

Though the court might have relieved 
upon an original contract, yet they will 
not relieve againſt the confirmation of 
it, if fairly obtained. 344 
The contingency here, 4 wager, whether 
Mr. Spencer or the Dutcheſs of Marlbo- 
rough died firſt. +. G48 
Where a bond is loſt, no action can be 
maintained, becauſe not pleaded with 

a profert hic in curia. ibid. 
The intent of the agreement, and not the 
expreſſion determines whether a con- 
tract be a loan or riſque. 346 
Bottomree bonds are not uſurious, becauſe 
the whole money is in hazard. ibid. 
There may be caſes where the court will 
interpoſe to prevent improvident per- 
ſons boo ruining themſelves, though no 
expreſs fraud appears. ibid. 


| Agreements of this ſort muſt depend on 


their particular circumſtances. Page 


j 346 
Poſt abiis in general, not to be countenanced 
in a court of equity. 347 


The idea of uſury in this country fully fix- 
ed, by the premium for forbearance 
of money being ſettled. 348 

Bottomree bonds are not uſurious, becauſe 
not within the ſtatutes of uſury. ibid. 

Where the profit the lender is to have, is 
for the hazard, and not for the forbear- 
ance, the contract is not uſurious. 1bid. 

Lord Chief Juſtice Lee recommended it to 
courts of equity to conſider how to 
prevent bargains, where a lender runs 
away with double what he advanced. 

ibid. 

By the Macedonian decree, all obligations 
of ſons (living under the paternal ju- 
riſdiction) contraſted by the loan of 


diſtinction, except the creditor advanced 
it for a cauſe that was juſt and reaſon- 
able. 349 
Lord Chief Juſtice Willes being ill, ſigni- 
nified his concurrence in the ſame opi- 
nion, by letter to Lord Chancellor. ibid. 
This contract a plain fair wager, and not 
within the ſtatutes of uſury, becauſe 1t 
is no loan. 350 
If there be a loan of money, and a con- 
tingency inſerted which gives more than 
the legal intereſt, though real and not 
colourable, and à hazard, yet it is uſu- 
rious. ibid. 
If a caſualty Yoes to the intereſt only, it 
is uſury, if principal and intereſt both 
in hazard, otherwiſe. ibid, 
The ſound and fundamental reaſon for ad- 
mitting bottomree bargains is their being 
out of the ſtatute of uſury. 351 
Loans upon a real and fair contingency 
are no more uſurious than bottomree 
bonds. ibid. 
Contracts of this kind vitia temporis. ibid. 
Fraud muſt be proved at law, but equity 
relieves againſt preſumptive fraud. 352 
Political arguments, as they concern the 
government of a nation, are of great 
weight in the conſideration of this _ 
ibid, 

Law-makers in Rome thought it neceſſary 
to put a prodigal under the care of a 

' curator, 353 


Brokers 


money, are declared null without any 
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Brokers for poſt obit bargains, and junctim 
annuities ought to be diſcouraged in 
equity. Page 353 

New agreements and new terms may con- 
firm what was at firſt a doubtful bar- 


gain. 354 
2 Charity. 
The Power of this Court with reſpe# 
W thereto. 


Vide Title Deviſe, Attorney General v. 
Pile, under the Diviſion, Of Things 
perſonal, and by what Deſcription, and 


to whom good. 


The court of chancery will give a proper 


direction as to a charity, without any re- 


gard to impropriety in the prayer of 
an information, and differs from all 


other caſes, wherein the decree muſt be 


founded on the prayer. 355 
V. leaves money to be diſtributed in cha- 
- rity at the diſcretion. of his executors, 

three named, one of whom died before 
the information filed. This is not a bare 
authority, but coupled with an intereſt, 

and the nominating, who were to par- 
take of the charity, ſurvived to the 

other two executors. 356 
The court has a particular extenſive juriſ- 

diction in the caſe of a charity, and not 

tyed down to the ordinary methods 
of proceedings in other caſes. ibid. 
An information diſmiſſed with coſts againſt 
the relators, and ſaid to be the firſt in- 
ſtance of it. 
On a legacy to a charity, intereſt is pay- 
able from the teſtator's death. ibid. 


Choſe in Aﬀion. 


Vide Title 1Sankrupt. Brown v. Heath- 
cote, under the Diviſion, The Conſtruc- 
tion of the Statute of 21 Jac. 1. cap. 19, 

with reſpeft to a Bankrupt's Poſſeſſion of 
Goods after Aſſignment. 


Church Leaſe. 
Vide Title Occupant. 


Comiſſion of Delegates. 
Vid: Title Canon Law. 


ibid. 


Conditions and Limttations. 


In what Caſes the Breach of a Condition 
will be relieved againſt. | 


A. having been elected under doctor Rat. 
cliff*s donation, received a ſalary for 3 
years, and then inſtead of travelling be- 
yond ſea for 5 years more, as the will 
requires, upon ill health reſigns, and 
the truſtees accept the reſignation, and 
put another in his room: This is a dif 
penſation of the condition; if they had 
ſaid when A. offered to ſurrender, we 
will not accept of your reſignation, but 
you mult comply with the terms, or 
refund, it would have been otherwiſe. 
Page 358 

Whether a fellow of a college has a power 
to let his chambers, is not the object 
of the court of chancery's juriſdiction, 
bur. ought to be determined by the 
viſitor ; 360 


In what Caſes a Gift or Deviſe upon Con- 
dition not to marry without Conſent ſhall 
be good and binding, or void being only 1n 
terrorem. 


The truſt of a term under a ſettlement 
was, that if there ſhould be two'or 
more daughters of the marriage ; then 
the truſtees were to raiſe and pay to 
each the ſum of 2000. if ſhe marry 
with the conſent of her mother, if living, 
and a widow; if not, then with the con- 
ſent of the truſtees, or the ſurvivor of 
them, his executors, adminiſtrators, or aj- 

ins: And in cale any of the daughters 
die before the portion was paid, that it 
ſhould not go to the executor, but the 
eſtate ſhould be exonerated thereof, or 
if raiſed ſhould go to him, on whom 
the reverſion of the premiſſes is limited 
to deſcend. 362 

The father afterwards by his will gives 
the farther ſum of 2000 J. to each of 
his daughters, as and for an augmenta- 
tion of their portions, ſubject to the ſame 
conditions, proviſoes, and limitations, 
as their original portions: And if any 
of the daughters die before the original 
portions become payable, then he wills 
that this 20000. ſhould not be paid to 


her executor, but that his lady and, 
1 executrix 


A Table of the Principal Matters. 


executrix ſhould have the re/dunm of 
this money, and makes her reſiduary 
legatee: The plaintiff, Mr. Harvey, 
married one of the daughters without 
conſent, and one Clulton another with- 
out conſent : They are not intitled to the 
por tions either under the ſettlement or 
will. Page 362 
Where any act is to be done previous to 
any eſtate or truſt, and that act conſiſts of 
ſeveral particulars, every particular muſt 
be performed before the eſtate or truſt 
can veſt or take effect. 374 
It is now ſettled, that if a pecuniary legacy 
1s given on condition of marriage with 
conſent, and there is no deviſe over, 
that ſuch condition is void. 375 
Where a condition has been performed 
to a reaſonable intent, the court will 
diſpenſe with the want of circumſtances; 
as where the major part of the truſtees 
conſent, or where they give an implied, 
not an expreſs conſent. ibid. 
Pecuniary legacies being ſueable for in the 
ſpiritual court, is the reaſon why that 
law, in ſome reſpects governs as to them; 
but this court does not follow it uni- 
verſally in this point, for where there 
is a deviſe over, it ſhall take effect. 
370 

Where an eſtate is to ariſe on a condition 
precedent, it cannot veſt till that con- 
dition is performed, even though it 15 
become impoſſible. ibid. 
Though the civil law has no ſuch term 
as condition precedent, yet the rule in 
that law conditio ſuſpendit legatum is the 
thing in effect. ibid, 
It has been held ever ſince the caſe of 
Amos v Horner, that the deviſe ef the 
ſurplus of the perſonal eſtate, is a de- 
viſe over. ibid. 
In the caſe of a condition ſubſequent, the 
thing is veſted, and it becomes a pe- 
nalty, and the intent mult be plain, by 
an expreſs deviſe over to deveſt it; in 

a condition precedent otherwiſe, for 
diſpenſing with the condition would be 
giving an eſtate againſt the intent of 
the donor; the particular penning of 
this ſettlement makes it a condition 
precedent, and veſts nothing in the 
daughters till a marriage with con- 
ſent. 378 


A condition to marry with conſent is 2 
lawful condition, and à condition prect- 
dent, and being annexed to theſe por- 
tions, nothing can velt till that con- 
dition 1s performed. Page 379 

It 15 the eſtabliſhed rule ſince the caſe of 
Powlet v. Powlet, that portions charged 
on lands do not veſt till the time of 
payment comes. ibid, 

The rule that a condition to marry with 
conſent is in terrorem only, where there 
1s no deviſe over, will not hold in all 
caſes, but muſt be underſtood of lega- 
cies only, and not of portions. ibid. 

Portions ariſing out of land are ſubject 
to the rules of the common law only. 

ibid. 

If the daughter of a freeman of London 
marry againſt his conſent, unleſs he be 
reconciled to her before his death, 
ſhe loſes her orphanage ſhare. ibid. 

Where the party dies before a portion 
becomes payable, if iſſuing out of land, 


legacy, and legatee dies before the time 
of payment, it ſhall go to the executor ; 
the ground of this diſtinction is, that 
in one caſe the court for uniformity 
follows the ecclgſiaſtical court, and the 
common law in the other. ibid, 
The word augmentation, in the will of Sir 
Thomas Aſton, ſhewed the additional 
were to attend the original portions, 
80 

P. D. deviſes to 7. G. daughter of 75 G. 
2001. provided ſhe marries with the con- 
ſent of her father and mother,. or the ſur- 
vivor of thei. 381 
J. G. before marriage, and during the 
lives of her father and mother, brings 
her bill againſt the executor, to have: this 
legacy paid, the father and mother by 
their anſwers conſenting: Marriage here, 
ſaid the court, is a condition precedent, 
the plaintiff's application therefore too 
early, and her bill diſmiſſed. 381 
If the words had ſtopped at provided ſhe 
marries, it would not have veſted till 
then, and the circumſtances of conſent 


ibid, 


it ſhall not be raiſed ; but if a perſonal - 


will not vitiate the whole condition. 
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ſole 


| 


will be prejudiced by it. 382. 


. WW. deviſes Lands to his Garond fon | 


'Thomas, upon condition that Thomas, or 
bis heirs, ſhall pay to my grand- children, 
(the children of the ad 2 Thomas) gol. 
to be equally divided among them, and 
* — default of , a clauſe of en- 
ry and diſtreſs: Thomas died in the 

Pd hs ve life-time, the ſon of the-el- 
Aieſt ſon of the teſtator entered on the 
Hands as heir at law, and fold them: 
The legacy to the children of Thomas, 
the teſtator's ſecond fon, is a continu- 
ing charge on the lands in the hands of 


the purchaſer, and they are intitled to 


be latisfied for the ſame with intereſt. 
Page 382 

A. deviſes lands to B. on condition to pay 
C. a ſum of money, and no clauſe of 
entry on default of payment; the lega- 
tee at law has no hen on the lands, but 
the heir of teſtator ſhall enter, and take 
advantage of the breach of the condi- 
tion, and yet in this court the heir is con- 
ſidered only as & truſtee for the legatee. 
383 

A man by will may make an equitable as 


well as a legal charge on his eſtate, and 


this court will maintain it againſt the 
heir at law. ibid. 
Though. a purchaſer did not know of an 
incumbrance before he paid his money, 
yet as he knew it before the deed was 
executed, it affects him, with notice. 


384 
Contra. 


Vide Tule Catching Bargain. 


| 
i 


Copyhotd. 


+ what Caſes a defective Surrender, or the 
want of it will be ſupplied in equity, 385. 


A. buys a copyhold eſtate for his own, 
and two lives, in the manor of 
where the cuſtom was, that whoever 
purchaſes in it, the eſtate ſnould go in 


ſucceſſion, and by his will deviſes all 


his eſtate real and perſonal to his wife: 
Though the legal intereſt be according 
to the cuſtom of the manor, yet A. has 


Who are to noe We of 4 e, or | 


— 


Where there is no ſurrender 


purchaſer, and | hall be conſtrued 
us a truſt for him. he i. advanced 
the w | Hage 38 5 


Where a man  devides al his eftateobabend 
perſonal to a wife or child, and has no 
other real eſtate but the copyhold, it 


ſhall paſs by thoſe 


general words. 386 


Where a copybold is deviſed to the wife, 


the court will ſupply the want of adur- 
render, even though ſhe has a provi- 
ſion under a ſettlement. i614. 


The rule that the court will not ſopply a 


ſurrender againft an heir, muſt be ap- 
plied folely to an heir in blood, and not 
to a heres fatlus. ibid. 


A father purchaſes land in his ſon's name, 


His ſon being then 18 years of age, the 
father continued in n till his 
death: This ſhall be conſidered as an 


advancement for the fon, and not a truſt 


for the father. ibid. 


Parol evidence, though improper, when 


offered againſt the legal operation of 
a will, or an implied truſt, ſhall be ad- 
mitted where it is in ſupport of law 
and equity too. . thid. 


A. ou all his lands unſettled; and all 


his goods and chattles to his wife for 


life, and afterwards to his younger chil- 


dren, in ſuch manner as ſhe ſhould 
think fit to diſpoſe of the ſame: The 
teſtator died feized of frechold lands 
and cuſtomary meſſuages, which were 
7225 ettled, and not ſurrendered to the uſe 

his will: The lands: ſettled being only 
frerhoſd, naturally the lands — 2 
muſt be the fame, and therefore the 
copyhold lands did not paſs. 387 
of copybold 
lands to the uſe of a will, will-not 
pals by a general deviſe of lands. 388 


Though there ſhould be no ſurrender to 


the uſe of a will, yet it is ſufficient 
to paſs an equity in copyhold _ 
101 

This court will not ſupply the defect 
of a ee of copyhold eſtates in fa- 
vour of a wife or younger child 

2 diſinheriſon of an heir voproviaed 
or. 


Diſinheriſon is not confined to diſcent, 75 


if an heir is provided for by ſettlement, 
or any other way, he cannot be ſald to 
be diſinherited. ibid. 


N. S. by will deviſes to his wife and her 
an equitable intereſt from being the | 


heirs, all his freehold a. J copy hold 
lands, 


her deceaſe, diſpoſe 


conduct ſhould deſerve it, Page 389 
The wife deviſes all the freehold and co- 
pyhold lands, except the 
Hampton, to her daughter, and her 
theirs; and that copybold to the heir at 
daw of the teſtator, and his heirs. The 
cteſtatrix directions for ſurrenders 
of the reſpective copyhold eſtates to the 
uſe of the will, but died before they 
were : The heir not being 20. 
rally unprovided for, the court ſupplied 
the ſurrender. ibid. 
The word ſ#ch gave the wife the power 
to deviſe the whole to ene child if the 


had thought fit. ibid. 
The truſt of a copyhkold not neceſſary to 
be ſurrendered. 390 


Hide Title Power, under the Diviſion, 

M the right Execution of a Power, and 
avhere. 4 Defett therein will be ſup- 

Plied. 

Vid Title Bankrupt, under the Divi- 

ſion, Rule as to Copybolds under Commi/- 
ſions of Bankrupts. 


Crepitoz and Debtoz. 


What Conveyance or Diſpoſition ſhall be 

** © fraudulent as to Creditors. 

Vide Title Agreements, Articles and 
Covenants, Ne v. Hammond, under 

the Diviſion, Voluntary Agreements, in 

. © what caſes to be performed. 


; * ade Title Baukrupt. Walker v. Burrows, 
under the Diviſion, Rule as to A 
What Conveyance or Diſpoſition Hall be £00d 


againſt Creditors. 


Vide Title Bankrupt, Brown v. Jones, 


- © under the Diviſion, The Conflruftion of 


4 49 of 21 Jac. 1. cap. 19. with re- 
elt to 4 Bankrap!'s Poſſeſſion of Goods 
er Afenment. 


' General Cafes of Creditors and Debtors. 


A father, by articles previous to the mar- | 
| vis ſon, covenancs at the end of | 


klage of 
Ap 1 | 


copyhold in | 


| 
| 
ö 


| 
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 JanUs; being well affured ſhe would at 
of the lands amongſt | 
all, -or\/ucb of his children, as by their | 


three years after the ſolemnization 
thereof, to pay to truſtees, their, exe- 
cutors, Sc. 12,0004, to be ſettled to 
the huſband for life, to the wife for 
life, then to the uſe of the rſt and 
other ſons in tail male, remainder to the 
dawghter and daughters in tail _, 
remainder to the right heirs of the huſ- 
band. Page 392 
Provided if there ſhould be but one 
dangter, and no other child, and the 
heirs, &c. of the huſband ſhould, with- 
in three calendar months after his death, 
pay to the truſtees 40001. then all the 
uſes limited 10 ſuch daughter, and the 
heirs of her body in the 12, 000. ſhould 
ceaſe and be void, and from thenceforth 
ſhould be to the uſe of the heirs and 
aſſigns of the huſband. | ibid. 
The huſband dies, leaving no child t a 
daughter, and by kis will had deviſed 
the 12,0001. and all his property in 
the ſame, and in the lands to be pur- 
chaſed therewith, ſubject to the truſts, 
to his father, his heirs, &c. and appoint- 
ed him executor: He lets the three 
months lapſe without paying the 4000 /. 
as he had not perſonal aſſets ſufficient 

to pay it ibid. 
Mr. Frederict, a ju creditor of the 
huſband, brought his bill to be paid 
principal, intereſt and coſts out of the 
perſonal aſſets of the teſtator, and if 
not ſufficient, it was inſiſted that the 
huſband's reverſionary intereſt in the 
12,0001, ought to be deemed real aſ- 
ſers, and applied in payment of his de- 
mand. ibid. 
The reverſionary intereſt in the 12,000/7, 
together with the benefit of diſcharg- 
ing the. ſame from the eſtate tail limited 
to the daughter, was conſidered by 
Lord Chancellor as real aſſets, and the 
plaintiff, Mr. Frederick, notwithſtanding 
the three months were without 
payment of the 40007. the court held, 
ought not to be prejudiced, but Jet 
into the benefit of the ny] 
ibid. 

The huſband, ſaid Lord Chancellor, by 
purchaſe from his father, was made 
owner of the fee in the eſtate to be 
bought with the 12,0000. and was there- 
fore in nature of a right of redemption 
in the ſon, and not a mere naked 
power. | 394 
Where 
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Where an heir or {executor have omitted! 


to do an act within a limited time, it 
mall never be to the prejudice of a 


* creditor, but he ſhall be admitted to | 


do It himſelt. Page 394 


Vide Title Bankrupt e parle Grove un- 
der the Diviſion, Keule as to Landlords. 


Vide Title Trade and Merchandize. 6 
Vide Title Executozs and Adminiſtra⸗ 


tozs, under the Diviſion, bat ſhall | 


Je Aﬀets. 


Vi de Title Deviſe, under the Diviſion, 
Deviſe of Lands for Payment of Debts. 


Vide Title Bankrupt, under the Diviſion, 
; N as to Parinerſpip. 


Coſts, 


Eon payment of 205. coſts, a bill may 
be amended after an anſwer put in, but 
Lord Chancellor ſaid he would conſider 


how to make a more adequate compen- 


 fation to a defendant for the future, 
after a long anſwer, and other neceſſary 
proceedings had on the part of the de- 
.tendant. 396 


Jide Title Bankrupt, under the Divi- 
ſion, Rule as to Cofts. 


vide Tide Evidence, Witneſſes and 
| Pꝛook. 


Courts and their Jurisdiction. 


How far Chancery will er will not exert a 
Furiſdifion, in Matters cognizable in in- 
ferior Courts. | 


Vide Title Bankrupt, ex parte Butler | 


and Purnell, under the Diviſion, Rule 
as to the Sale of Offices under a Commi/- 


ſion of Bankruptcy. 


Court of Chivalty. 
Vid Title Canon Law. 


| Agreements of this kind he ſaid 4 not 


Cute. en 
Vide Title Tenant by the ny. 


Cuſtom of London, 


Concerning the Cuſtom with reſpe8 td be 
Children of a Freeman, and bert, of Ad. 
vancement, bringing into Hotehpot, Fur- 
vrvorſhip and Forfeiture. © | 


Vide Title Award and arbſtrement, 
Metcalf v. Ives, under the Diviſion,” Far 
what Cauſes ſet aſide. 


What Diſpoſition made by a Freeman of 5 
Eſtate ſhall be good, or ny — in 
Fraud of the Cuſtom. | 


A father having ve children, three of 
age, and two infants, enters into an 
agreement with them, that he would 
come to London and take up his frec- 
dom, provided they would releafe any 
right or demand they may be be inti- 
tled to in reſpect of the father's perſo- 
nal eſtate, by Þ virtue 'of the Cuſtom of 
the city of London: Ah agreement drawn 
up accordingly, and executed by the 
— and the three children ho were 
of age Page 3 

A bill brought by the plaintiff, p by 
wife, one of the daughters who'was of 
age at the time of the agreement, for 
her cuſtomary ſhare of the father's eſtate, 
he having in his life-time taken up his 
freedom. | ibid. 

A court of equity will not interpoſe in vo- 
luntary agreements, Where they ph 
been entered into without fraud. 

The agreement, Lord Chancellor held, Gould 
not operate as a releaſe, for wanb ef an 
intereſt in the children for it to operate 
upon; for they had neither J i e, 
nor ad rem, the whole being in the fa- 
ther during his life. ibid. 


to receive any encouragement, and 
founded manifeſtly on a miſtake of the 
father. It is a known rule in equity, 
to reheve againſt ſuch agreements as 
are founded on miltakes. © 402 


"hs 
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The cuftom of London admits of no ſuch } 


bar, for nothing but. an actual advance- 
ment of a child will have that effect: 
But if a daughter, who has a portion 
given by a father on marriage, agrees to 
take it in ſatisfaction of any demand 
ſhe may afterwards have on his eſtate, 
this amounts to a bar. Page 402 
A farthet's preferring a child in marriage, 
or advancing money to ſet up a ſon in 
trade, may amount to a bar of his cu- 
ſtomary ſhare; but in all thoſe inſtances 
there muſt be a valuable conſideration 
moving from him, and an actual bene- 
fit accruing to the child. 403 
A. on his marriage with one of the daugh- 
ters of Jobn Burrows, had an eſtate in 
land ſettled on him, and the uſes of the 
ſettlement purchaſed with the father's 
money, but greg a note to the father 
as a receipt for ſo much more money 


advanced for. his wife's fortune, this 


muſt be conſidered as money, and 
brought into hotchpot. ibid. 
Where a wife is compounded with on 
marriage, by having a jointure, ſettled 
on her in lieu of her cuſtomary ſhare, 
the huſband ſhall not be conſidered as 
.a_ purchaſer of her third, but the or- 


phanage ſhare ſhall then pe + ou of 


Vhere money is expreſſed to be given in 
part of à portion, though of ſmall a- 
et it is an advancement, and 
ght into hotchpot. ibid. 
An agreement muſt depend on the cir- 
cumſtances at the time, and cannot be 
made better or worſe by ſubſequent 

| facts. 404 
A proviſion by will that a legatee contro- 
verting the diſpoſition of the eſtate 


muſt be 


ſhall forfeit his 
only, and though 


conteſts, it does 
not forfeit. | 
A perſon cannot take by the cuſtom, and 
under the will in any inſtance what- 

Ever. ibid. 


What is, or is not an Advancement. 


Af a child or children of a freeman of 
London are advanced in the father's life- 
time, they ſhall be ſaid to be fully ad- 
vanced, ualeſs the guantum of the ad- 


acy, is in terrorem 


ibid. 


* 


| 
| 


| 


vancement appears in writing under his 
hand. 218 Page 406 
This cuſtom will hold equally with regard 
to an only child, as where there are 
many children. 407 
Parol evidence of a father's declatation, 
will not be allowed to debar a. child of 
her orphanage ſhare; but proofs of de- 
clarations by the huſband, in regard to 
an advancement in marriage with the 
daughter of a freeman, will be admit- 
ted as evidence, becauſe they are de- 
clarations againſt his own intereſt. 565d. 
Proofs alſo of declarations of the wife, 
made during the coverture .of her firſt 
huſband, may be read againſt the ſe- 
cond, and will bind as much as if made 
after the death of the firſt, and before 
marriage with the ſecond huſband. 

| ibid. 

Unleſs what a freeman has advanced to 
a child appears by ſome book, written 
with the freeman's own hand, the court 
will not direct an inquiry whether it 
was a full advancement. 408 
Where father or mother are in low cir- 
cumſtances, the child ought to be main- 
tained out of a proviſion left by a col. 
lateral relation. ibid, 


Decree. 


N __ independent decree may be 
had in the court of chancery, where 
all the facts are ſtated by the bill, not- 
withſtanding there was a former decree 
for the ſame matter in Wales. ibid. 


Deeds and other Writings. 


Deeds and Inftruments entered into by Fraud, 
in what Caſes to be relieved againſt. 
Though a man is arreſted by due proceſs, 
yet if he is obliged to execute a con- 
veyance whilſt under arteſt, this court 


will conftrue it a dureſs and relieve a- 
gainſt ſuch conveyance. 


Vide Title Peit and Anceſfoz, 
Vide Title Cloluntary Deed and it's 
Ettetts, 


© Deviſles 


— 


409 


K 


A * 


* 


& ig ©: 1 — 25 N 
155115 - Deviſes. 
*: en „ n l 
Of poid, Neviſes b Uncertainly in be De- 
ſeription 4. the Perſon to Ar 


Ia a deviſe: any. thing that amounts to a 
defignatio per ſonæ is ſufficient, and tho' 
pattards ſtrictly are not ſons, yet it they 
r acquired that name by reputation, 
ein common parlance they are. Page 
410 

Fhongh a perſon” s name is miſtaken in a 
i devite, yet if made out by averment to 
be the on meant, and can be ap- 
plied to no other, the deviſe to him is 
good. ibid. 
R. L. deviſes to R. M. eldeſt ſon of his 
nephew . M. and the firſt heirs male 


of his body, and in default of ſuch iſſue, 


10 the ſecond ſon of the ſaid R. M. and 
the heirs male of his body, and their 
iſſues; remainder over Sc. Theſe 
words, the ſecond ſon of te fai R. M. 
do not mean the ſecond ſon of the de- 
viſee, but Jabn the {ſecond ſon of the 
;teftator's nephew R. M. 411 
A court never conſtrues a deviſe void, un- 
leſs it is ſo abſolutely dark chat they 
cannot find out the teſtator's meaning. 
412 

Words, of limitation ſuper-added to pre- 
ceding words -of limitation, will not 
make tbe firff words of purchaſe, but 
the ſubſequent ought to be rejected as 
redundant. 413 
Subſequent words of limitation affect not 
the legal operation of the preceding 
words of limitation, unleſs the word 
heir is uſed in che ſingular number, or 
an expreſs eſtate for life limited to the 
firſt taker. ibid. 
No ſtreſs to be laid upon the word firſt, 
means only that they ſhould take in 
ſucceſſion according to priority of birth. 
414 

R. 2 es to his niece A. S. 5000. in 
S. S. annuity-ſtock of the S. S. 
— and to his nephew KR. P. 
5000. in the old S. S. annuity- ſtock of 
the S. S. company. At the time of 
making his will, and at his death, teſ- 
tator had only 5000. in old F. 8. an- 
. - ibid. 


4 


9 „* g 1 


$ 
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| ay» Chancc!loy ſaid, they are to beſ con- 


ſidered as two diſtin legacies}; and.. 
Ss. and R. P. ate intitled to Have:them 
made out of the teſtator's aſſete, 
and the executor was directed to pur- 
Chaſe out of the perſonal eſtate 5000/. 
old S. S. annuity-ſtock, and transfer 
one moiety to A. 8. and the other 
moiety to his own uſe, and the 5000 . 
old S. S. annuities, which the teſtator 
died poſſeſſed of, ro be applied: pro- 
portionably towards 1 of the le- 
gacies to A. S. and R. P. Page 114 
Mistakes in making wills are never to 
be ſuppoſed, if any conſtruction that 
is agreeable to reaſon can be found 
out. "Mc AB #85 
Every clauſe-in a will ſhall bi conftrued ſo 
as to take effect according to the teſta- 
tor's intent, if it is conſiſtent: with the 
rules of law. 416 
Where a particular chattel is f yecifically 
deſcribed - and diſtinguiſhed from all 
other things of the ſame kind, and is 
not found among the teſtator's effects, 
it fails; or if given firſt to A. and then 
to B. they muſt divide it; or if diſpo- 
ſed of in teſtator's ife-timez' it is an 
ademption of ſuch legacy. ' 1 417 
In our law, ſaid Lord atolls; particu- 
lar legatees are always preferred before 
the reſiduary legatees, (though other- 
wiſe 1 in the Roman law) the refiduimm: be- 
ing conſidered by us as cop 4 ogy. 0 of 
the teſtator's eſtate. a: "418 


'3 


Of Deviſes | Lands for Payment of Debt, 


A. by his will, firſt gives an eſtate for lite 
to his wife, and in the latter part creates 
a truſt term for payment of debts to 
take place from kw day of his death : 
The term, though ſubſequent, ſhall take . 
place of the wite's * — for life, eſpe- 
cially as it is a truſt term for Filing 
money. :41.9 
Imwaterial how a teſtator places, the ſe- 
veral deviſes in a will, becauſe rhe whole 
muſt be conſtrued together, ſo as, to 
make it conſiſtent. ibid. 
A teſtator deviſes all his real and perſonal 
eſtate to be ſold for payment of his 
_ debts, and appoints the defendant exe- 
cutor ; the perſonal eſtate not being ſuf- 


ficient, a bill was brought by bonds 
an 


nand <hote credjtots bf: the teſtator;” to 
. terpaje>theiw! demands out of the real 
(eſtate. he queſtion whether the exe- 
, eittor-'can ſell the fame, as the teſtator 

had given it generally to be fold, with- 
aut directing wit ſhould ſell. Page 


420 


Lord Chancellor was of opinion the money 
ariſing from the ſale would be legal ai- 
fets in the hands of the exccutor, and 
-therefore- thought it a reaſonable con- 
ſtruction that he ſhould be the perſon 
to make the ſale, and decreed accord- 
inen ibid. 
Where lands are deviſed to truſtee to be 
fold for payment of debts, and the heir 
is an infant, he has no day to ſhew 
cauſe when he comes of age; but if the 
lands are not deviſed to any particular 
perſon it is otherwiſe. 421 
A proviſo in the will of R. B. that if his 
perſonal eſtate, and houſe and lands at 
V. ſhould not pay his debts, then his 
executors to raiſe the ſame out of his co- 
pyhold premiſſes. ibid. 
The rents not being ſufficient to diſcharge 
4eſtacor's debts, theſe words will give 
tlie truſtees a power to fell the copy- 
hold lands to fatisfy his intention of 
paying his debts. ibid. 
. H. by will, gave rool. to his daughter 
Frunces, and 4501. between two other 
daughters, and then deviſes his land 
in truſt for a term of ninety-nine years, 
with a power to raiſe a leſs term upon 
trult, that if his wife ſhould within tour 
years pay off the 550. then he gives 
the lands to her for life, and after her 


death to V. II. his ſon and his heirs | 


male and female, and for want of ſuch 


Iſſue, to. him and his heirs for ever. | 


1891 422 
This, faid the court, is a conditional li- 
mitation in the wife, taking place as 
an executory deviſe, and if fo, the free- 
hold deſcended to the ſon as heir at law 
to the teſtator, till the four years were 
elapſed, or his wife had performed the 
condition, as a part of the inheritance un- 
difpoſed of, and by this deviſe the ſon 
had a good eſtate tail in the inheritance, 

_ expeRant on the determination of the 
term of ninety-nine years. ibid. 
Wherever there is a limitation with remain- 
der over, made in the words of a con- 


, 


; 
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dition, which would be conſtrued as: 
condition, if they could take effect, 
ought to be conflrued as a limitation if 
they cannot. Page 434 


Where a Deviſe ſcall or ſhall not be in ſaiſ 


fattion of a thing due. 


A. gives an annuity of 20/. to his daugh- 
ter, and the heirs of her body, quar- 
terly, without any abatement. B. the 
ſurviving executor of A. gives to the 
daughter of A. and her daughter, an 
annuity of 201. by his will, to be paid 
quarterly without any abatement, out 
of his freehold houſes in Holborn, and if 
they die without iſſue, then to return to 
the plaintiff his heir, and by indorſe- 
ment upon the will, with a pencil, 
ſays, I hope this 201. will not be ta- 
ken for another 200. annuity, but to 
confirm the 200. per am: her father 
left her and her daughter. 425 

The indorſement of no weight, as nothing 
can either inlarge or diminiſh what at- 
fects real eſtate, unleſs: it be executed 
according to the ſtatute of frauds and 
perjuries. ibid. 

In conſtruing one legacy to be a ſatisfac - 
tion for another, regard muſt be always 
had, ſaid Lord Chancellor, to the parti- 


cular circumſtances, limitations, and 


funds, out of which the two ſeveral 
legacies are to ariſe: The daughter of 
A. not intitled to both annuities, for 
his ſurviving executor who was alone 
chargeable by way of perſonal demand, 
might by way of exoneration of the fa- 
ther's perſonal eſtate, direct that if ſhe 


took the annuity under his will, the . 


ſhould not have it out of his father's 
perſonal eſtate. 426 
R. B. on his marriage in 1713. ſettled 
exchequer annuities for 99 years, a- 
mounting to 3oo/. per ann. in truſt for 
himſelf for life, remainder to his wife for 


life, remainder to his children, in ſuch. . 


manner as he ſhould appoint.: By the 
marriage, only one child, a daughter, 
In 1720. R. B. deviſed all his real and 
erſonal eſtate to his wife, and her 
— charged with 10,0007. a sa por- 
tion for his daughter, payable at 18. 
After the death of R. B. his wife makes 


her will, and gives all her real and 
perſonal 
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elne! eſtate to her daughter and her 
eits, But if ſhe die before ſhe was of | 


ge to diſpoſe, then to truſtees to raiſe 
© 6000). for a charity, the reſidue thereof, 


- 1t her daughter dies unmarried, to the | 


-lifters of the teſtatrix: The daughter, 
after the mother's death,, marrics Mr. 
. Bailafis,, has iſſue a daughter, and dies 
about the age of twenty. Page 426 & 

. 427 
Beliaks, as repreſentative of his wife, and 


in his own right, brings a bill for an 


account of the real and perſonal eſtate 
of R. B. and his wife; the daughter, 
laid the court, is intitled under the ſet- 
tlement to the exchequer annuities, as 
an intereſt veſted in her, and the father 
had only a power of diſpoſing 75 
— his children as he thou ught e 
per, and there being only one child, 1 
18 i intizled to the whole. 
The 10,000 J. deviſed by the will Pr * 
father to the daughter, ſhall not be ta- 
ken to be in ſatisfaction of the annui- 
ties; though this court leans againſt 
double portions, yet regard muſt be 
had to circumſtances; as where there is 
an eldeſt ſon, or more children, and the 
demand would be to their prejudice, 
but here it is an only child. 427 
oa, thing given in ſatisfaction muſt be 
> wy — nature, and attended with 
= ſame certainty, as that in lieu of 


which it is given, and land is no ſatiſ- 


faction for money, nor vice verſa, mo- 
ney for land; and though they are both 
of the ſame nature here, yet the legacy 
of 10, ooo. is ſubject to a contingency 
of her arriving at 18, and a mere con- 
tingency ſhall not take away a portion 
abſolutely veſted, eſpecially in the caſe 
of an only child. 428 
As ꝗ perſon at the age of 14 may diſpoſe 

perſonal eſtate, as the law now ſtands, 
the daughter intitled at that age to all 
the perſonal eſtate deviſed to her by her 
mother; and as ſhe made no diſpoſition, 
will go to the huſband. ibid. 
The word thereof muſt be conſtrued red- 
- dendo ſingula fingulis, as applied to per- 


{onal or real eſtate. ibid. 


after the charity, ſhall go to the daugh- 
ter, and fo to the huſband, as the con- 


tingency on which it is Over har 
never happened) and in doubt- 
ful caſes, the heir is bento al to be pre- 
ferret. 6 " " Page . 


Vide Title Dower and Tointure. 


What Words paſs wn eftate Tail, 


4 by his will deviſes to his eldeſt fon 
Jonat hem a real eſtate for life, zemain- 
det to his ſons in tail male, remainder 
to teſtator's ſecond ſon Jo] for life, 

remainder to his ſons in tail male, re- 
mainder to plaintiff's father George {vie 
for life, remainder to his ſons in tail 
male, remainder over. And alſo gave 
to three truſtees two long annuities of 
100. each, in truſt as to one for the 
plaintiff's father for life, and then to 
the plaintiff for life, remainder to the 

iſſue male of his body, remainder over; 
and as to the other, in truſt for teſta- 
tor's ſon Robert for life, and in default 
of iſſue male, remainder to John Tvie for 
life, remainder to his iſſue male in tail 
male, remainder to George for life, re- 
mainder to plaintiffs for life, with di- 
vers remainders over, and a ted 
Fohn his executor, who poſſeſſed him- 
ſelf of the title deeds of the real eſtate, 


The reſidue of the mother's real eſtate, | 


and tallies belonging to the annuiries. 
Fonathan Tvie is dead without iſſue, No- 
bert likewiſe without iſſue male, and 
the ſon of Jobn Tvie, born after teſtator's 
death, is ſince dead, and his father has 
adminiſtred. In 2720 Jobn joined with 
George in the ſale of the annuity deviſed 
to George for 32 50. and the purchaſe 
mo id to Ge & 4.30 
The Planet, the 0 bf of We brings 
his bill to have the deeds and writings 
relating to the real eſtate depoſited in 
court; and as to the annuity deviſed to 


obn and to plaintiff in remainder, to 
ave ſecurity given for the p of 
it, when his intereſt therem take 


effect in poſſeſſion. And a to the 
other annuity, to have a ſutisfuction 
againſt Fohy for the breach of truſt, in 
concutring in the ſale thereof to che 
plaintiff's prejudice, and for an equi- 
valent upon the death of his father 
George Nie. ibid. 


Lord 


Lord*Chanceliar of opinion, as to the an- 


nuity deviſed to Robert, and afterwards | 


to Jobn for lite, Sc. that there being 
words of limitation annexed, ſuch as 
would create an eſtate tail in the caſe 
of a real eſtate upon the birth of a fon 
of John, the whole intereſt in remain- 
der veſted in ſuch ſon; and that Jhn, 
as adminiſtrator to his ſon, is abſolutely 
intitled to it, and as to this demand, 
diſmiſſed the bill. Page 430 
Where a truſtee has been corruptly guilty 
of a breach of truſt, the court will com- 
pel ſuch truſtee to make ſatisfaction to 
the utmoſt; but as to the annuity fold 
by John, as it was at the inſtance of 
.- George, and the money received by 
George, he would not charge 7ohn with 
the price the annuity was ſold at, but 
decreed that George and John, or one of 
them, do, at their own charge, purchaſe 
an exchequer annuity of 100. a year, 
for 99 years, and aſſign the ſame to 
truſtees, to be approved of by the ma- 
ſter, and the truſts thereof to be declared 
according to the limitations in the 
Will. ibid. 
His Lordſnip refuſed to direct the deeds, 
and writings to be depoſited in court, 
becauſe the plaintiffs intereſt in the 
real eſtate was too remote to warrant 
it, and is never done, but in the caſe 
- of a remainder man, whoſe eſtate is 
expeclant on a mere tenancy for life. 


MIS 431 
N. W. by his will deviſed to his wife Eli 
.- :2abeth all his lands, Sc. not ſettled in 
jointure, and then ſays, if it ſhall hap- 
that ſhe ſhall have no ſon nor 
daughter by me, for want of ſuch iſſue, 
the ſaid premiſſes to return to my bro- 
ther (the plaintiff) if he ſhall be then 
avi 
— and B. 150l. within a year after 
Elizabeth's death: Decreed to be an 
eſtate tail in Elizabeth, becauſe where 
ing words are proper to create 
an eſtate tail, the legal operation of 
them cannot be controlled by ſubſequent 
| * proviſions. | 432 
The words if Elizabeth has no ſon nor 
daughter, muſt be underſtood having no 
iſſue, and the words, for want of /uch 
iſſue amount to the ſame as if the tel- 


= 
© =o ka 0 


A Table of the Principal Matters. 


and his heirs. for ever, paying | 


tator had ſaid for want of iſſue gene- 
rally. Page 434 


Of things perſonal, as Goods and Chattels, 
MT by what Deſcription, and to whons 


A. deviſes a freehold meſſuage at Rumferd. 
to a charity ſchool there, and directs 
the rents and profits to be applied for 
the benefit of the ſchool, /o long as it 
ſhall be continued to be endowed with cha- 
rity: And by the ſame will reciting a 
debt of 1000/. to be owing to him, 
gives the ſaid ſum to the Coopers com- 
pany to build almshouſes: The debt 
deviſed by the will, inſtead of 10007. 
amounted to 365 J. 165. 74. only: The 
freehold eſtate being deviſed to a chari- 
ty, ſo long as it continues to be endow- 

ed with charity, is only quouſque, and 
when 1t ceaſes, as it is a pift of real 
eſtate, it ſhall revert for the benefit of 
the heir of the teſtator. 435 

Though the debt deviſed by the will a- 
mounts only to 365 J. 165. 74. yet 
the wrong deſcription, and fallin 
ſnort, will not defeat the leg ie 

Where a perſon gives a debt by his will 
to a corporation, they may recover it 
in the eccleſiaſtical court, ibid. 


What Wirds paſs a Fee in a Will. 


T. C. by will gives to the Latin ſchool of 
Yeovill, if any man is poſſeſſed of it 
that teacheth boys, and is richly ground- 
ed in the Latin tongue, five pounds, to 
be paid him yearly, for teaching and 

inſtructing three boys: As it is not to 
a particular ſchool-maſter, but to the 
ſchool itſelf, it is a perpetuity, and the 
general words for inſtructing tee boys, 
mean three in ſucceſſion, one after an- 
other. 456 

A gift to the pariſh church of A. has been 
conſtrued a gift to the parſon and pa- 
riſhioners of A. and their Succeſſors for 
ever. 437 

Item in a will is a conjunctive in the ſenſe 
of and or alſo, and is only made uſe of 
to diſtinguiſh the clauſes. £11: 438 

Where a vill directs payments out of land 
yearly, at a Fe time, it — 
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payments. 


be altered to half yearly 
| | Page 438 
Fer more of Deviſes. 


Tide Title Bill, under the Diviſion, Bills 
of Diſcovery. 


Vide Title Expoſition of Mozds. 
Vide Title Dower and Jointure. 


Vide Title Legacy, under the Diviſion, 
Ademption of it. 


Vide Title Conditions and 
tat tions. 
Dower and Jointure. 


What ſhall be a good Satisfaftien, or good 
Bar of Dower, and how far a Dowreſs 
will be favoured in equity. 


Limita- 


A proviſion for a wife, in articles before 
marriage, thereby declared to be in full 

ſatisfaction of dower, or any claim or 
right by common law, cuſtom of the 
_ City, or any other uſage, law or cuſtom 
Notwithſtanding : The wife ſurvived the 
huſband, and accepted of the terms 


mentioned in the articles: This demand 


of the wife, ſaid the court, may be ex- 
tinguiſned by agreement, and as ſhe was 
an infant when the articles were ſigned, 
and had her election at her huſband's 
death, which ſhe has made by accept- 
ing what was deſigned as a ſatisfaction 
for dower, ſhe has barred herſelf there- 
of. | —_ 
The words in the articles, any law, uſage, 
or cuſtom notwithſtanding, extend to the 
huſband's perſonal eſtate, and bar the 
wife of her ſhare, under the ſtatute of 
diſtributions. 440 


Of making good a Deficiency out of a buſ- 
band's Aſſets. 


A widow brings her bill to have the de- 
ficiency of her jointure made good out 
of the aſſets of her huſband, and his 
father, and alſo for 1000 J. left her by 
her hufband, payable with intereſt from 
three months after his death, and for 
her paraphernalia. ibid. 


— — 


The father and ſon having covenanted 
that the lands ſettled upon her for her 
jointure were worth goo J. per ann. and 
being both parties to the marriage con- 
tract, it was held, ſhe had alien upon the 
eſtate of the. father and ſon; and an 
account of aſſets was decreed, and that 
the deficiency ſhould be made good out 
of the ſon's eſtate, it appearing that 
he had received mbſt of the fortune. 

Page 440 

The 10001. given by the will to the wife, 
ſaid Lord Chancellor, cannot be confider- 
ed as a ſatisfaction for the deficiency of 
her jointure, for as the jointure lands 
are covenanted to be worth ſo much 
clear of all reprizes, the teſtator intend- 
ed the 1000). as a bounty. 441 

If a perſon in the execution ſufficiently de- 
ſcribes the eſtate, he had @ power to 
charge, the eſtate is bound though there 
is no reference to the deed out of which 
the power ariſes. ibid. 


Where there are real eſtates deſcended, the 


wife may be intitled to her paraphernalia, 
but otherwiſe in this caſe, where the 
real eſtates came by the huſband. ibid. 


Of what eſtate of the Huſband's with re- 
ſpect to the nature and quality thereef, 
ſhall a Woman be endowed. 


Ralph Sneyd, being ſeized in tail male cf ſe- 
veral manors and lands, and in poſſeſ- 
ſion of great part thereof, and having 

urchaſed ſeveral others, intermarried 
with the defendant the plaintiffs mother, 
and in O#eber 1733 died inteftate : The 
plaintiff, as his eldeſt fon and heir in 
tail, brings a bill to ſer aſide the aſſign- 
ment of dower for partiality, upon a 
ſuggeſtion that part of the eſtate was 
copyhold, and not hable thereto. 442 

If the huſband became intitled to the 
copyhold eſtates by copy of court roll, 
and granted them out again by copy of 
court roll, his wife is not intitled to 
dower ; but if he became intitled other- 
wiſe than by copy of court roll, and did 
not grant them out again by copy of 
court roll, ſhe is intitled to dower out 
of thoſe eſtates. ibid. 

A wife is not intitled to dower out of, an 
inſtantaneous ſeizin. 433 


The 
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The conuſee of a fine is not ſo ſeized as to 


give the wife a title to dower; nor in | 


the caſe of a 'uſe has the widow of a 
truſtee any claim of dower from ſuch 
a momentary ſeizin in the huſband. 


Page 443 
Hide Title Power, under the Diviſion, 
.Of the right Execution of a Power, and 


<where a Defeft therein will be ſupplied. 
Hervey v. Hervey. 


— 


W 


Ejetment. 


Vide Title Jofntenants and Tenants. 


in Common. 


Cate Tail. 


Vide Title Deviſe, under the Diviſion, 
What Words paſs an Eſtate Tail. 


Evidence, Witneſſes, and Pꝛook. 


What will or will not be admitted as Evi- 
dence, and will amount to ſufficient Proof. 


HE court will allow the proving of ex- 
hibits vivd voce at the hearing, but 


not to let in other examinations, and this 


only at the application of the party who 
is to make uſe of the exhibits, but no 
inſtance where it is allowed at the ap- 
pPlwication of the contrary party. 444 
Where a perſon has been examined here, 
his depoſition may be read at law bete ẽr˙n 
the ſame parties, if proved to be dead, 
or ſack, or out of the kingdom. 445 
Where an original note is loſt, and a copy 
of it is offered in evidence, you mult 
ſhew the original note was genuine, 
before you will be allowed to read the 


copy. 446 


vid: Title Award and Arbitrement. 
Metcalf v. Ives, under the Diviſion, For 


' what Cauſes ſet aſide. * 63 
Vide Title Alien. 21 


Vide Title Bankrupt, Eade v. Lingood, 
under the Diviſion, Rule as to Exami- 
nations taken before Commiſſioners. 203 


4 


1 


Vide Title Power. 


Vide Title Bill, under the Diviſion, Bills 
of Diſcovery, &c. 285 | 


Where Parol or collateral Evidence will or 
will not be admitted to explain, confirm, 


or contraditt what appears on the face o 
a Deed or Will. RY 


Vide Title Copphold, Taylor v. Taylor. 
386 


A bill brought to ſer aſide an aſſignment 
of a leaſehold eſtate, Sc. upon ſug- 
geſtion that it was not intended as an 
abſolute aſſignment, but ſubject to a 
truſt for the plaintiff's benefit: Tho? no 
expreſs truſt in the deed, yet as it might 
be collected from circumſtances ariſin 
out of the aſſignment itſelf, inconſiſtent 
with an abſolute diſpoſition ; and other 
circumſtances creating a ſtrong pre- 
ſumption of a truſt ; Lord Chancellor ad- 
mitted parol evidence to explain this 
tranſaction. Page 447 

Though there can be no parol declaration 
of a truſt ſince 29 Car. 2. yet parol 
evidence is proper here in avoidance of 
fraud intended to be put upon the 
plaintiff. 448 

A perſon left 4. 207. per ann. by a codi- 
cil to his will, and after talking of ma- 
king another codicil and leaving him 
151. more, the attorney told him, that 
if B. C. and D. whom he had made de- 
viſees of his eſtate, would give him a 
bond to pay him 151. per ann. it would 
be ſufficient; B. being preſent, pro- 
miſed that he and the deviſees would, 
and a draught was prepared, but not 
executed; teſtator lived five weeks at- 
ter, and A. remained nine years without 
demanding the performance of the pro- 
miſe or draught to be perfected, and 
then brings his bill, diſmiſſed at the 
rolls, and upon appeal decree of diſ- 
miſſion affirmed. ibid. 

The court will not add a legacy to a will 
upon parol proof, though it concerns 
the perſonal eſtate only; @ fortiort 
where it tends to charge lands. 449 


It 
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It is not in the power of the court to re- 
heve againſt accidents, which prevent 
voluntary diſpoſitions of eſtates. Page 
449 


Of examining Witneſſes de bene eſſe, and 
"oe their Teſtimony 1n perpetuam 
Rei Memoriam. 450 


Bill brought to perpetuate the teſtimony 
of witneſſes to a bond charged to be 
uſuridus, and alledging that the de- 
fendant, one Green, whom the plaintiff 

Wanted to examine, was very aged and 

infirm; Green, who was a nominee only 

in the bond, demurred, as the bill ſought 
to ſubject him to a penalty, and alſo as 
the plaintiff does not offer to pay what 

1s really due. 450 

If the demurrer had ſtopped at the firit 
part, it would have been good, but as 
it goes to the perpetuating the teſtimo- 
ny, it is bad, and over- ruled, but with- 
out prejudice to Green's inſiſting on the 
ſame thing by way of anſwer. ibid. 

A truſtee has as much the benefit of the 
pleading of this court, as he that has 
the equitable intereſt, and ceſtuique truſt 
is intitled to have the privilege main- 

tained by the truſtee. ibid. 

A plaintiff 15 intitled to perpetuate the 


teſtimony of witneſſes to an uſurious | 


contract, notwithſtanding his not offer- 
ing by the bill to pay. 451 

A man may bring a bill to perpetuate the 
teſtimony in many caſes, where he can- 
not bring a bill for relief without wa- 
ving the penalty as in caſes in waſte, 


c. | ibid. 
A demurrer bad in part, is void in toto, 
otherwiſe as to a plea. ibid. 


Vide Title Purchaſe, under the Diviſion, 
Of Purchaſers without Notice. 


Of the Sufficiency or Diſability of a Wit- 
| neſs. 


Though a wife is a defendant, and charg- 
ed with fraud and mal- practices, yet 
the evidence of the huſband ſhall be 
admitted, where the intereſt of a third 
perſon ſhall be concerned. ibid. 

A perſon who at law is put into a ſimul- 
cam may be admitted as a witneſs, that 


he may not be made' a defendant, only 
to take off his evidence, but if there 
is ſtrong proof that he is particeps cri- 
min's, he will be excluded trom being a 
witneſs. . Pape 452 
Where a feme covert has been guilty of a 
fraud ſolely without the huſhand, there 
1s no precedent of the court's making 
him pay coſts. 453 


Rules the ſame in Equity as at Law 


The rules as to evidence are the ſame in 
equity as at law. 151d. 
Where two leaſes are ſet up, you cannot 
read one of them, till you have prov- 
ed poſſeſſion under that leaſe. ibid. 
To ſhew a title in the leſior, he muſt 
prove actual payment of rent, receipts 
alone will not do. 101d. 
Bailiffs rentals, are evidence of payments. 
ibid. 

Maſters in chancery in reports are only 
to ſtate bare matters of fact. 454 


Exccutozs and Adminiſtratozs. 
Who are intitled to a Diſtribution. 


Aunts and Nephews are in the ſame degree 
of relation to an inteſtate, and equally 
intitled under the ſtatute of diſtributions : 
No right of repreſentation here, but 
mult take per capita, and nor per . 

. ibid. 

William Stanley, and Anne his wife, had 
two ſons, George and Hoy, who feve- 
rally married in their father's life-time ; 
William the father dies, Anne his wife 
ſurvives him: George afterwards. dies, 
and leaves ſeveral children, who are ſtill 
living; then Hoby dies inteſtate, and 
without iſſue, leaving Philippa his wife 
poſſeſſed of a very large perſonal eſtate: 
The children of George brought à bill 
againſt Philippa, who had adminiſtred 
to her huſband, and alſo againſt Anne 
their grandmother, inſiſting, that as ihe 
repreſentatives of their father, they were 
intitled with their grandmother to one 
half of the moiety of the inteſtate's 
eſtate, the wife being intitled to the 
other moiety, by 22 & 23 Car. 2. cap. 
10. | * 4 55 


Lhe 
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The reſidue of the inteſtate's eſtate, after - 
ſatisfaction of debts, was, by Lord Chan- 


cellor, directed to be divided into four 
equal parts, two-fourths thereof to be 
retained by Philippa the inteſtate's wi- 
dow, one other fourth part to be paid 
to Anne Stanley the inteſtate's mother, 
and the remaining fourth part to be 
laid out in South Sea annuities, in the 
name of the accomptant general, ſubject 
to the order of the court, for the bene- 
fit of the children of George, equally to 
be divided. Page 455 
Where an inteſtate leaves brothers or ſiſ- 
ters children, and no brother or ſiſter, 
they take per capita, as next of kin, and 
not by repreſentation: So if he died, 
leaving aunts and nieces, and no brother 
or ſiſter, they would all take per capita; 
but if the father of the nieces had been 
living, he would have taken the whole. 
456 

The ſtatute of diſtributions, and the ſta- 
tute of Jac. 2. are very incorrectly pen- 
ned, and therefore the latter is to be 
conſtrued according to the intent of the 
legiſlature. 457 
The word and in the ſeventh ſection of 
1 Jac. cap. 16. immediately preceding 
the words the repreſentatives, muſt be 
conſtrued in the disjunctive. ibid. 
The proviſo in the ſtatute of James, is to 
be incorporated into the ſtature of 
\Charles, where it ſays, that repreſenta- 


tions ſhall not be carried beyond bro- - 


thers and ſiſters children: The rule is, 
that ſtatutes made par! materia, ſhall 
be conſtrued into one another. 


Of Adminiſtration, to whom to be granted. 


4. ſarvives her firſt huſband, who left 
her a legacy; ſhe dies, the legacy be- 
ing unreceived by the ſecond huſband 
during her life, after her death he ad- 
miniſters, and dies before the legacy 
came to his hands; his adminiſtrator 
gets it in, and the adminiſtrator de 
"$onis non of the wife brings this bill 
for the legacy. 458 
A court of equity conſiders the admini- 
ſtrator de bonis non as a truſtee for the 
adminiſtrator of the huſband, who 
having an abſolute right by ſurviving 


* 
bo . 
a : 
a 


ibid. 


ll 


his wife, his adminiſtrator ought to have 
the benefit of it. Page 458 
During the coverture, huſband and wife 
are but one perſon z but when ſhe dies, 
he has a right to adminiſter excluſive 
of all other perſons. ibid. 


| Of remedies by one Executor or Adminiftra- 


tor againſt another, and how far one ſhall 
be anſwerable for the other. 


The plaintiff and V. H. adminiſtrators to 
J. H. empower the defendants by let- 
ters of attorney to get in the inteſtate's 
effects in Flanders. V. H. afterwards 
ſettles the account with them, receives 
the balance, gives a general releaſe, and 
then dies : The plaintiff, as ſurviving 
adminiſtrator, prays the ſtated accounts 
and releaſes may be fer aſide, as being 
ſettled without his privity. 460 

One adminiſtrator, ſaid the court, cannot 
releaſe a debt fo as to bind his fellow, 
otherwiſe as to an executor, for each 
intirely repreſents the teſtator; but the 
releaſe of one adminiſtrator may bar 
both, if the releaſee is accountable to 
them in their own right, and not as ad- 
minittrators. The releaſes here being 

unfairly obtained, though effectual in 
law, were ſet aſide in equity. ibid. 

The intereſt of an executor ariſes not from 
the probate, but from the teſtator, there- 
fore he may releaſe a debt, or aſſign a 
term before probate. 46 

If a debtor be made executor, the debt is 
totally extinguiſhed, otherwiſe if he be 
appointed adminiſtrator, for it is no 
extinguiſhment of the debt, but a ſuſ- 
penſion of the action, and his repreſen- 
tative is chargeable at the ſuit of the 
adminiſtrator de bonis non, Sc. of the 
firſt inteſtate. ibid. 

The rights of executors and adminiſtra- 
tors depend on different foundations, 
the latter ariſing from the ordinary, the 
former from the teſtator. ibid. 

An adminiſtration properly defined, a pri- 
vate office of truſt, for it is more than 
a bare authority, and yet leſs than the 
intereſt of an executor. ibid. 

A perſon acting under a letter of attor- 
ney from adminiſtrators may be ſued 
by them in their _ right as a bailiff 

| Or 


* teceiyer, and need not name them- 
ſelves, adminiſtrators. Page 462 
though adminiſtrators in an action of tro- 
ver may name themlelves ſo, yet they 
need not do it, for they may ſue in their 
own. right. ibid. 
Where one adminiſtrator dies, the right 
-ſurvives without new letters of admini- 


ſtration. ibid. 


2 ſhall be Aﬀets. 


A... mortgaged his eſtate to B. who paid 
no money, but gave a bond for 130/. 
A. afterwards makes B. his execu- 
tor: Though at law making the obli- 
gor executor extinguiſhes the debt, yet 
here the bond is a affers i in the hands of 
B. and ſhall be applied in exeneration 
of the real eſtate. 463 

An executor aſſigns over a mortgage term 
of his teſtator to A. as a ſatisfaction 
of a debt due to A. from the execu- 


tor, this is a good alienation, and A. 


' ſhall have the benefit of it againſt the 
daughters of the teſtator, who were 
creditors under a marriage ſettlement. 
ibid. 

At law an executor may alien the aſſets of 
a teſtator, and when aliened, no credi- 
tor can follow them, and where the 
alienation is for a valuable conſideration, 
this court ſuffers it as well as at law. 
ibid. 

No difference in this court between the 
power of an executor to diſpoſe of equi- 
table and legal aſſets. 464 
An aſſignment by an executor of a teſta- 
tor's aſſets to a perſon who has a ſum 
of money bona fide due, is as valuable 
a conſideration as for money paid down. 
ibid. 

Before the marriage of Edward Toye with 
Mary Broughton, it was agreed that 3oo!. 
till it could be laid out in the purchaſe 
of lands, ſhould be ſettled in truſt to 
Edward Toye for life, to Mary Brough- 
ton for life, and in default of iſſue, to 
the uſe of ſuch perſon, and for ſuch 
eſtate as ſhe ſhould by any deed direct 


or appoint, and for want of ſuch ap- 


pointment, to her right heirs for ever. 
465 

Mary by deed poll appoints the 3000. to 
be paid to her huſband to be employ- 


| 
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ed by him to ſuch charitable uſes, or 
other intents or purpoſes as he ſhould 
think fit: Edward Toe by will de- 
viſes to the defendants Milliam, Sarab, 
and Anne Broughton, 1901. apiece, be- 
ing the money charged on the eſtate 
of the wife's father, and declared, in 
his will, that ſuch diſpoſition was in 
purſuance ot her directions. Page 465 
The creditors of Edward Teye bring their 
bill to have the 3ool. applied to the 
payment of his debrs, as a part of -his 
aſſets: This, ſaid the court, is not a 
naked power only to convey to chari- 
table ules, but ought to be conſidered 
as a part of the aſſets of Edward Toye, 
and applied in payment of his debts. 
ibid. 

There are only three ways of property, 
enjoying in one's own right, transfer- 
ring that right to another, and the right 
of repreſentation. 466 
A man cannot by an expreſſion in "his 
will alter the nature of his eſtate, and 
diſappoint his creditors. ibid. 
No inſtance of a conſtruction in favour 
of legatees to the prejudice of creditors, 
unleſs the creditors found their right 
under the will itſelf. ibid. 
Rule where a huſband is left ſole execu- 
tor. 467 
Rule as to ſurvivorſhip. ibid. 
Rule 5 a deviſe for life, without im- 
peachment of waſte ibid. 
Rule as to payment of intereſt. ibid. 


Vide Title Alete. 


Rule where a Bill is brought againſt an Exe- 
cutor of an Execulor. 


The plaintiff's father died inteſtate, the 
mother adminiſtred; forty years after 
the father's death, the ſon, who had 
accepted of a legacy under the will of 
the mother, equal to two thirds of what 
his father left, brings his bill againſt 
the mother's executor, to account for 
the father's perſonal eſtate come to ber 
hands: To deter others from ſuch fri- 
volous ſuits, his lordſhip ditmiſſed the 
bill with coſts. ibid. 

The rule in relation to coſts to be paid by 
an executor defendant, is the ſame, in 
the court of chancery as at law. $00 

de 
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Vide Title Jointenants and Tenants 
„ Ws in Common, 


vid: Tide Bonds and Obligations. 
Vid: Title Credito2 and Debtoz. 
| Vide. Title Bankrupt, 


Erxpolition of Wows, 


N. H. by will gives to Elizabeth his wife 
all his eſtate, leaſes, and intereſt in his 
houſe in Hatton Garden, and all the goods 
and furniture therein at the time of his 
death, and alſo all. his plate, jewels, 
Sc. but deſired her, at or before her death, 
to give ſuch leaſes, houſe furniture, goods, 
Plate, and jewels, inte and amongſt ſuch 
of bis own relations, as ſhe ſhould think 
moſt deſerving and approve of, and made 
her executrix. Page 469 
Elizabeth, by her will gave all her eſtate 
and intereſt to H. S. in the ſaid houſe 
in Hatton Garden, and after ſeveral lega- 
cies, the reſidue of her perſonal eſtate 
to the defendant, and two other perſons, 
and made them executors z but neither 
gave, at or before her death, the goods 
in the ſaid houſe, or her huſband's jewels 
to his ſaid relations. zbid. 
The Maſter of the Rolls was of opinion 
that Elizabeth, under the will of N. H. 
took only beneficially during her life, 
and that ſo much of the houſehold goods 
in Hatton Garden, as were not diſpoſed 
of by her according to the power given 
her by the will of N. H. in caſe the 
lame remain in ſpecie, or the value 
thereof, ought to be divided equally 
among ſuch of the relations, as were, 
Sc. at the time of her death. ibid, 
The words willing or deſiring in a will have 
been frequently conſtrued to amount to 

a truſt, | 470 
Where the uncertainty is ſuch that the 
court cannot poſſibly determine who are 
meant in a will, it may be conſtrued 
only as a recommendation to the firſt 
deviſee, and make it an abſolute gift 
to him, ibid. 
Where there is a deviſe to relations in a 
will, the ſtatute of diſtributions a good 


4 


I. 


4 


——_— 


— 


| 


rule to go by, in conſtruing who are 
meant by that word. Page 470 
Sir 7. L. gives, by a codicil to his will, 
to E. M. during her natural life, his 
houſe in Greenwich, with all the houſe- 
hold goods that ſhall be found therein 


at the time of his diſceaſe : The word 


with ſo conjoins the deviſe of the houſe 
and houſhold goods, that the deviſee 


can have no larger intereſt in the lat- 


ter than was limited as to the for- 


mer. ibid. 
The word cui would have had the ſame 
effect in the caſe of a grant. ibid. 


A tenant for life of goods, 1s not obliged 
to give ſecurity for the goods, but to 
ſign an inventory only to the perſon in 
remainder, 471 

A. deviſes ſeveral leaſehold eſtates to two 
truſtees, in truſt; if his grandaugh- 
ter married withour their conſent, to 
convey the premiſſes to two other tru- 
ſtees, in truſt for her ſeparate uſe du- 
ring the huſband's life, and after her 
death, for the uſe and benefit of her 
iſſue : Though ſhe has no children by 
the firſt huſband, ſhe has only a right 


for her life, for the iſſue by any hut- 


band are provided for by this ſettlement. 
472 


Vide Title Deviſes, under the Diviſion, 
What words paſs a Fee in a Will. 


Vide Title Remainder. 
Vide Title Jointenants. 


Vide Title Bankrupt. under the Diviſion, 
Rule as to Aſſignees. 87 


Vide Title Dower and Jointure. 


Extent of the Crown. 


Vide Title Bankrupt, under the Diviſion, 
Rule as to an Extent of the Crown, 262 


Fines and Recoveries, 


What Eſtate or Intereſt may be barred or 
transferred by a Fine or Recovery. 


A limitation in a will to C. and his heirs, 
to the uſe of him and his heirs, in 


truſt to pay debts, and after in * 
| x 


for D. Ad che beits of bis body, and 


in default of heirs of the body of D. te- 
mainder to C. and his heirs: The reco- 


very of D. barred the remainder to C. 


a8 SEG. A remainder of a truſt, for a 
remai 


r of a legal eſtate cannot be 
barred by the recovery of a ceſtuigue 
truft only. Page 473 
A common recovery ſuffered in the Com- 
mon Pleas will not paſs copyhold lands; 
otherwile as to cuſtomary freeholds. 

4,4 474 


N hat Eſtate or Intereſt is not barred by a 
Fine or Recovery. 


7. B. by proviſo in a marriage ſettlement, 
gives his wife a power to diſpoſe of 
100/. by will to ſuch perſon as ſhe 
ſhall appoint, to be pad to the wife 
within one year after his death, and in 
default of ſuch payment, J. M. is im- 
powered to make a leaſe of particular 
lands to raiſe this ſum; the wife makes 
an appointment of the 1001. but never 
received it while living; the heirs of the 
huſband mortgaged the eſtate to B. who 
then had no nocice of this power: Af- 
terwards, on B.'s purchaling the eſtate, 
the heirs of the huſband levy a fine to 
him, and convey the equity of redemp- 
tion as a collateral ſecurity, who then 
had notice of the power, five years in- 
curred after levying of the fine, and no 
claim made on the part of the appoin- 
tees of 100. but they now bring their 
bill to be paid this ſum. 474 
Lerd Chancellor held, that the plaintiffs 
were intitled to 1000. and intereſt from 
the end of one year after the death of 
Anne Brickley the wife of T. B. ibid. 
A bare naked power is not barred by any 
of the ſtatutes of fines, otherwiſe as to 


an intereſſe termini. 476 


Vide Title Agreements, cc. under the 
Diviſion, Mbich ought to be performed 


in Specie. 2. 


Fide Title Forfeiture. 


A 
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Fixtures. 
What ſhall be deemed ſuch, 
Mortgage of a brewhouſe with the 
appurtenances, will not carry the 


utenſils, but the rhings only belonging 
to the out-houſes. Page 477 


An executor cannot enter to take away 


fixtures, without being a treſpaſ er. 
ibid, 


A tenant during the term may take away 


chimney pieces, and even wainſcot z if 
after, he 1s a treſpaſſer. ibid. 


| By the ſale of a brewhouſe, the utenſils 


will not pals. 478 


| Beds faſtened to the cieling with ropes, 


or even nailed, are not fixtures, but 
may be removed. ibid. 


Foxfefture 


Vide Title Purchaſe. Brandling v. Ord, 


under the Diviſion, Of Purchaſers with- 
out Notice. 


Vide Title Cuſtom of London. 
Freeman of London. 


Vide Title Battkrupt, ex parte Carring- 


ton, under the Divition, Who are liable 
to Bankruptcy. 


Fraud. 


Vide Title Deeds and other VUritings. 


Vide Title Bill. 


Guardian. 


What Afts of his with Regard to the In- 


A. 


fant's Eſtate ſhall be good. 


Who had a biſhop's leaſe to her and 

her heirs during three lives, deviſes 
the ſame to her daughter an infant, and 
directs the guardian and truſtees to 
make purchaſes for the infant's bene- 
fit: The guardian upon the deceaſe of 
one of the three lives, took a new 
leaſe for three new lives: The infant 
digs, 480 


4 


The leaſe ſhall go to the heirs ex parte 
Paternd; for the new leaſe is to be 
conſidered as a new acquiſition, and to 
veſt in the infant as a purchaſe. Page 

80 

The reaſon why an infant's perſonal eſtite 
turned into real, is {till conſidered as per- 
ſonal, is on account of the different ages 
at which the infant may diſpoſe of his 
perſonal and his real eſtate, and not in 
favour to one repreſentative more than 
another. ibid. 

The act of a guardian, where a reaſonable 
one, will have the ſame conſequence 
as if done by the infant at full age; 
otherwiſe if wantonly done by the guar- 
dian, without any real benefit to the 
infant. + 


Habeas Copus. 


Fide Title Bankrupt, ex parte Lingood, 
under the Diviſion, Rale as to a Certi- 
ficate from Commiſſioners to a TFuage. 


240. 
---Þeir and Anceffo!, 


Where Charges and Incumbrances on the 
Lands ſhall be raiſed, or ſhall fink in the 
Inheritance for the Benefit of the heir. 


Vide Title Conditions and Limita- 
tions. Harvey v. Afton, under the 
Diviſion, In what Caſes a Gift or De- 
wiſe, upon Condition not to marry without 
Canſent, ſhall be good and binding, or 


void, being only in terrorem. 361 


T C. deviſed all his lands to F. C. and 

J. P. and their heirs in ruſt, that 
they ſhould ſell his lands in M. and P. 
and out of the purchaſe money pay 
his debts, and as to the reſt in truſt, 
ro receive the rents, and to make leaſes 
for 99 years, determinable, &c. and 
therewith to pay his debts and legacies, 
then to the uſe of J. A. wife of C. A. 
for life, remainder to the iſſue male 
and female of her body, and makes 
the truſtees executors: He likewiſe 
gives a legacy of 300 J. to his nephew 
Tbomas  Prowſe, to be paid at 21, or 
marriage, who died before 21: The 


; . 
— eſtate of the value of 700 | 
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| A bill brought 


the lands in M. and P. not ſufficient to 
pay the debts. Dae 482 
by the adminiſtrator of 
Thomas Prowſe, to have the legutcy of 
500. raiſed : Lord Chancellor of opinion, 
as it was charged upon the real as well 
as the perſonal eſtate, it could not be 
raiſed, as the legatee died before” the 
time of payment, and diſmiſſed the bill. 
| ibid. 
Money ariſing from the ſale of a real eſtate 
is legal aſſets only, where it is ſold un- 
der a bare power given to ſell, not 
where the intereſt in the eſtate paſſes by 
the will to the deviſees; and making 
the truſtees executors does not alter 
the caſe. 484 
A deviſe to A. and B. and their heirs till 
ſuch a ſum be raiſed for payment of 
debts, does not create a fund of legal 
aſſets, but is proper only to give the do- 
viſee an intereſt in the lands ſpecifically, 
and not to turn them into perſonal 
eſtate. ibid. 
The reſolutions are ſo ſtrong that there 
is no difference between a charge on 
the real eſtate only, and a charge on the 
real and perſonal eſtate too, they are 
not to be ſhaken now. 485 
Whether a charge on land be'created by 
deed or will, whether given by way of 
portion for a child, or merely as a le- 
gacy by collateral relations, or others, 
if the party dies before the day of pay- 
ment 1t cannot be raiſed. ibid. 
The Authority of Fackſen v. Farrand, 2 
Vern. 424. much weakened by the ſub- 
ſequent reſolution in Carter v. Bletſoe, 
2 Vern. 617. 436 
The true reaſon why legacies, &c. charg- 
ed on land, payable at a future day, 
ſhall not be raiſed, if legatee dies before 
the day of payment, is, that this court 
governs itſelf by the rules of the com 
mon law; for there if A. covenants to 
pay money to B, at a future day, and 
B. dies before the day, the money is 
not due to his repreſentative. oo ibid. 


Where the Heir ſhall have the Aid and Bene- 
fit of the perſonal Eftate. 


A. deviſes lands to R. M. in tail then in 
mortgage for 1300/7. and deviſed other 
lands to T. M. 1 to the * 


af his debts, in caſe his perſonal eſtate 
mould not prove ſufficient : The 1.3007. 
muſt be paid as a debt out of the teſta- 
tor's perſonal eſtate, and if deficient, 
dut of the real eſtate ſo deviſed to T. M. 
d nete $5145; * Page 487 
Where a mortgage is made by a perſon 
hb is owner of the eſtate, that mort- 
igage is looked upon as a general debt, 
and the land only as a ſecurity; and 
therefore perſonal eſtate ſhall be appli- 
_ ed in diſcharge; but if the conteſt lay 
between R. M. and the creditors of the 
-teſtator, it would be otherwiſe. ibid. 


Nia Tale Real Eſtate. 
___ Vide Title Reſulting Truſts. 


Fide Title Conditions and Limita⸗ 
tions. 382 


2 Title Legacies, under the Diviſion, 
of a lapſed Legacy by the Legatees dying, 

| Vide Tide Credito2 and Debto?. 
uus Tide Catching Bargain. 

ns, vide Title Papiſt. 
Vid: Tidle Tenant by the Curteſy. 

Husband and Mike. 
Vide Title Baron and Feme, 


Tr 


Infants. 
How far favoured in Equity. 


HERE any perſon enters upon 

an infant's eſtate, and continues 
the poſſeſſion, the court of chancery 
conſiders him as a guardian, and will 
. decree an account, and to be carried 
on after the infancy is determined, un- 
leſs the infant after being of age waived 
{uch account. 489 

The court will not appoint a receiver of 
an infant's eſtate where there is no bil 
filed. ibid. 
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What Afs of Infants are good, void, or 


voidable. 


R. T. deviſed ſome land and houſes built 
thereon to his ſix children; the mother 
as guardian to the children, who were 

all infants, demiſed the premiſſes on a 
building leaſe for 41 years: The eldeſt 
ſon joined in making the leaſe, and co- 
venanted that the reſt of the children 
when of age ſhould confirm it: They 
all attained 21, and accepted the rent 
for above 10 years after the youngeſt 
came of age, and then brought their 
ejectment againſt the leſſee, who by his 
bill prays to have his leaſe eſtabliſhed. 
Page 489 

Under the circumſtances of the cate, and 

22 the acceptance of the rent 
or ſo long continuance, the court de- 
creed the leaſe to be eſtabliſhed during 
the reſidue of the term. ibid. 

Where a perſon 1s of age when he makes 

a leaſey and has nothing in the premiſ- 
ſes, but they after deſcend to him, the 
leaſe ſhall enure by way of eſtoppel, 
otherwiſe if he had been an infant. 

ibid. 

An infant is bound in-this court by a,mar- 
riage contract, eſpecially if ſhe accepts 
of pin-money, or after the huſband's 
death, a jointure under the contract. 

490 

Whatever is ſufficient to. put a party * 
an inquiry, is good notice in equity to 

that Party. ibid. 


Vide Title Guardian. _ 


vide Title Deuiles, under the Diviſion, 


Of Deviſes of Lands 
Debts. 419. 


Vide Title COLI. 
Vide Title Plantations, : 
Vide Title artiage. 
Vide Title Jnjunition. 


for Payment of 


b 


A Table of the Principal Matters. 
An ejectment not maintainable by one te- 
nant in common againſt another, with- 


Injunffton. 
Tn what-Caſes, and when to be granted. 


Where there is a truſt, or any thing in 
the nature of a truſt, notwithſtanding 
the eccleſiaſtical court have an original 
juriſdiction in legacies, yet this court 
will grant an injunction. Page 491 
The rule of the court now witk regard 
to legatees is, that they are not obliged 
to give ſecurity to refund on a deficiency 
of aſſets. ibid. 
Where the huſband of an infant inſtitutes 
a ſuit in the eccleſiaſtical court for her 
legacy, upon the executors bringing a 

F bill, and ſuggeſting this matter ro the 
court of chancery, an injunction will 
be continued to the hearing. ibid. 


Rule as to Injunions where Plaintiff is a 
| Bankrupt. 


vide Title Bankrupt. Aon. under the 
Diviſion, Bankruptcy no Abatement 263. 


vide Title Till, under the Diviſion, The 
Power of this Court over the Prerogative 


Court. 
Inſoluent Debtoz. 


Vide Title Bankrupt, under the Divi- 
ſton, Rule as to the Inſolvent Debtors 
AA under Commiſſions of Bankruptcy. 255. 


Jointenants and Tenants in Com⸗ 
mon. 


A teſtatrix deviſes two houſes to J. P. and 
J. H. generally, and then ſays, my 
meaning is, that the rents of my two 

| houſes thould be equally ſhared between 

J. P. and J. H. The deviſces ſhall 
take as tenants in common, and not as 

Jointenants. 493 

J. H. having on the death of J. P. taken 


poſſeſſion of the two houſes as ſurvivor, | 


and enjoyed them ever fince, Lord 
Chancellor directed him to account for 
the rents as far back as the death of 7. 
P. and not from the filing af the --5 
4103331 ibt 


out actual ouſter. Page 494 
1f the ſtatute of limitations be- neither 
pleaded, nor inſiſted on by the anſwer, 
you cannot have the benefit of ſuch bar; 
though if it is a ſtale demand, the court 
will make uſe of that ſtatute as a proper 
rule to go by, and reduce it to a rea- 
ſonable time. den aid. 
A. deviſes all the reſidue of her eſtate to 
her two nieces Mary and Elizabeth, 
daughters to her nephew Milliam Owen, 
and Anne his wife, whom ſhe deſires to 
be truſtees for their children, to take 
care of their legacies; and then ſays, 


1 My will is, that my eftate be equally di- 


vided between Mary and Elizabeth, whom 

J appoint my executrixes accordingly : One 
of the nieces died in the life of the teſ- 
tatrix, and all the next of kin had ſmall 
legacies, except one. ibid. 
The deviſe to the two nieces is not a 
jointenancy, for the words equally divi- 
ded, though not annexed to the clauſe 
which gives the reſidue, can relate to 
that only, and if they had been both 
living at the death of the teſtatrix, they 
would have taken as tenants in com- 
mon. ibid. 
Though the words equally to be divided in 
a ſtrict ſettlement at common law have 
never been determined, barely of them- 
ſelves to make a tenancy in common, 
yet it has been ſettled they do fo in a 
will, both with regard to real and per- 
ſonal eſtare. 495 
The intereſt and authority of executors is 
joint, and cannot be divided into diſtinct 
powers, but they may be ſo appointed 
as that their authority may commence 
or determine at different times. ibid. 
The legal intereſt in a lapſed legacy 
is in the executor, but the beneficial 
in the next of kin of the teſtator. 
OF” - 

As an heir does not take real eſtate by the 
intention of his anceſtor, but by act of 
law, ſo with regard to perſonal, the 
next of kin take in ſucceſſion, ab inteſ- 
tato, and not by the intention of tho 
teſtator. [7 ibid. 
No perſon can be a truſtee in law, unleſs 
he has a veſted intereſt in the thing 
given. ibid. 


4 Vide 


A Table of the Principal Matters. 


Vid: Title Exetutoꝛs and Adminfftra- 
tos. Partridge v. Powlet, under the 
Diviſion, Mhat ſhall be Aſſets. 


+. Vide Title Partition. 


* « *% 
3 9 
1 is . 


Fointure. 
© Vide Tile Dower and Jointure. 


Judge. 


vid: Title Bankrupt, Ex parte Lingood, 

under the Diviſion, Rule as to a Certifi- 

cate from Commiſſioners to a Judge. Page 
3 


* 
th. 


Landlozd and Tenant. 


HE bare entry of a ſteward in his 
- © Jord's contract book with his te- 
nants, is not an evidence of itſelf, that 
there is an agreement for a leaſe be- 
* "tween the lord and a tenant. 497 
A performance only on one ſide is not a 
diſpenſation of the ſtatute of frauds 
-perjuries, but caſus omiſſus againſt 
Which Sire is no proviſion. 


o 
* * ® 


Lapſed Legacy, 


Vide Title Deviſes, under the Diviſion, 
Of a Lapſed Legacy by Legatees dying, &c. 


Vide Title Jointenants and Tenants 
in Common. 


Leaſe. 


Vide Title Statutes of Frauds and 
Perjuries. 


Legacies. 
Of veſted or lapſed Legacies being to be paid 


at a future Time or certain Age, to which 
the Legatees never arrived. 


A teſtator deviſes to his daughter E. H. 
200. to be paid her at the time of 


marriage, or within three months after, | 


provided ſhe marry with the approba- 
tion of my two ſons: E. H. died after 
' twenty-one, but without being married: 


499 


A bill brought by her repreſentative 
for the legã. Pag 500 
This, ſaid Lord Chancellor, was not veſted, 
for though the clauſe of cohſent, as 
there is no deviſe over, might Be only 
in terrorem, yet in all caſes. where t 
condition of marrying is annexed, it 5 
neceſſary there ſhould be a marriage, 
but not obliged to be with conſent. 
300 & oz 
M. T. being intitled to the reverſion of an 
eſtate after the death of his wife, de- 
viſed it to C. D. and his heirs, Jo as be 
ſhould pay to his ſiſter Elizabeth Otles 
1001. within 6 months after the reverſion 
came into poſſeſſion. winder 
Elizabeth Odes died in the Hfe-time of 
the wife, and Elizabeth's repreſentative 
brings the bill againſt C. D. for the 1000. 
The legatee dying before the time for 
railing the 100/. was come, her repreſen- 
tative is not intitled, and the bill was 
therefore diſmiſſed. — = -. 
Where money is given to be paid out of 
real eftate, at a future time, if the per- 
ſon dies before the time, it ſhall fink in 
the eſtate; the ſame as to perſonal 
eſtate, where the time of payment is 
annexed to the legacy. 0e 
Whether a ſum of money be elt by 
way of portion, or as a general legacy, 
if charged upon land, and the pärty 
dies before the time, it cannot be raiſed. 
Did. 
A truſt upon lands for raiſing and pay- 
ing a ſum of money, within ſix years 
after the death of the father, to rhe ſe- 
cond ſon, who died within the time, 
held to be for maintenance only, and 
not tranſmiſſable. NY Yes 


Where Legatees ſhall or ſhall not | ave 
Intereſt. 1 2 


A. gave 500l. to his grandaughter to be 
aid at twenty - one, or marriage, and 

if ſhe died before either contingency, 
_ ro "—_ it over to B. A bill 
rought for intereſt upon the legacy, 
and to ſecure the ＋ n 1 
As it is given over, nothing veſts in the 
randaughter, and therefore ſhe is nei- 


ther intitled to intereſt, nor to have the 


N 2 
A ſpetifick 


principal ſecured. 


A Table of the Principal Matters. 


A ſpecifick deviſee of land ſhall not con- 
tribute upon an average with the heir 
at law, towards ſatisfaction of creditors 


_ while real aſſets are ſufficient. Page | 


as | , 505 
On a ſettlement before marriage, 4 pro- 


viſo that if a huſband and wife die, lea- 


ceived 2001. for the benefit of ſuch 
e pee children, in ſuch manner 
nd proportion, as the ſurvivor of the 
huſband and wife ſhould appoint. ibid. 
The wife ſurvived, and appointed the 200!. 
for a daughter, the plaintiff's wife, be- 
ing an unprovided child: A bill brought 
to have the 200 J. raiſed : Sir Joſeph 
 Fekyll decreed the 200 J. and intereſt by 
way of maintenance, from the death of 
the mother; the defendant appealed 
from that part which allows intereſt, 
and the decree was affirmed. ibid. 
Wherever the words to be raiſed by rents 
and profits are uſed in a deed, unleſs 
there are other words to make it annual, 
the court have always made a liberal 
conſtruction, in order to obtain the end 
which the party intended by railing the 
money, and have allowed a ſale. 506 
"The appointment of the 2001. being in ſuch 
manner and proportions as the ſurvivor 
df father and mother ſhall think fit, not 
only include a power of raiſing it by 
mortgage or ſale, but a certain deter- 
minate time for raiſing it, and as the 
ſettlement limits no time for payment 
of the 2001. the father or mother might 
have made it payable at any time. 

| 507 
Where a legacy is given by a father to a 
child, or as a proviſion, though payable 
at a future day, yet the child has an 
immediate right to the intereſt of the 
money; otherwiſe, if the legatee be a 
ſtranger to the teſtator. ibid. 


Of ed ſct and pecuniary Legacies, and here 
* of abating and refupding. 


Vide Palmer v. Maſon. 505 


A deviſe of a ſum of money in a bag, or 
of a bond or other ſecurity, or of mo- 


ney out of a particular ſecurity, is 2 | 


ving iſſue unprovided for, that then the 
ees might enter upon an eſtate, and 
take the rents thereof, till they had re- 


| 


1 
| 


| 
1 


| ſpecifick legacy, and ſhall not abate with 
pecuniary legatees. Page 508 
Where a particular debt is. deviſed, and 
afterwards recovered by the teſtaror in 
an adverſary way, it is an ademption of 
the legacy : If voluntarily paid off by 
the debtor to the teſtator it is otherwiſe. 


ibid. 
Ademption of a Legacy. 


Vide Title Oeviſes, Purſe v. Snaplin, un- 
der the Diviſion, Of void deviſes by Un- 


certamty in the Deſcription of the Perſon 
to lake, 414 


Sir Samuel Garth having, upon his daugh- 
ter's marriage, given a bond to leave 
Sooo. at his death among her younger 
children, by will creates a term for 
years, in truſt to apply the rents and 
profits for maintenance of his daughter's 
children till 21, and alſo gives his per- 
ſonal eſtate in truſt, to pay the produce 
of it to his wife for lf and after her 
death to pay 1500/7, to A. one of the 
| daughters of his daughter, and 3500/7. 
among the other younger children of 
his daughter, as ſhe ſhall appoint, and 
if no appointment, equally between 
them at 21 or marriage, and declares 
the legacies ſhall be in full ſatisfaction 

of the bond. 309 
She muſt elect to claim under the will, or 
under the bond; if ſhe claims under 
the latter, can take no benefit under 
the former. ibid. 
Where a particular thing is given in diſ- 
charge of a demand, and the party in- 
ſiſts on his demand, he muſt not only 
waive that particular thing, but all 
benefit claimed under the whole _ 
ibid. 

Lord Hardwicke declared he would not ex- 
tend the conſtruction of deviſes in ſa- 
tisfaction, further than they had already 
gone: He decreed the children born 
after the death of the teſtator ſhould 
have their ſhare under the bond. 510 


0 


A Tublb of the Principal Matter. 


* Of a 27 55 Lag Lali dying in 
i the hfe-time of * anRtor, and ' here, in 
what caſts j 2 good, and veſt in 


another perſon to whom it is limited 
ober. +4 + ' | 


MC... by her will eld to G. C. his 


S, 8e Se. all that her meſ- 
1age. in Great Lincoln's Inn Fields, with 


411 


. furniture, houſhold ſtuff, Sc. 
and all her real and perſonal eſtate not 
., otherwiſe diſpoſed of, to the intent that 


out of the ſaid real and perfonal eſtate, her | 


- ſeveral legacies might be paid. Page 510 
She then g ves to Thomas Lewis 20001. in 
truſt = the uſe of his daughter Mary.; 


"and he, till ſhe attain the age of 18, or 


be married, to place out the ſame at | 


iatereſt, and pay it with the uce 
thereof to his da aughter for her own uſe, 
on her attaining the age of 18, or mar- 
riage, which ſhould firſt happen: The 
20001. was by the will directed to be 
paid to Thomas Lewis within one year 


| 2 the. deceaſe af the teſta- | 


ibid. 

Temas eg in the life-time of the 
teſtatrix ; Mary Lewis half a year after, 

* unmarried, and the bill was brought 
by the repreſentative of Mary to have 
. the 20001. paid to him; the infant dying 
before the time of payment to the tru- 
ſtee was come, the le is not raiſ- 
able for the plaintiff's benefit. ibid. 
A reſidue directed by a will to be divided 
among ſix perſons, at the death of teſ- 
tator's wife, two died before her; held 
by Lord Talbot that the intereſt of the 
two was a veſted one, and tranſmiſſable, 


and depended not on ſurviving the wife. 


11 
J. S. gives to R. P. 300l. to be L* 
within 3 years after his deceaſe, in truſt 
to put the ſame out to intereſt, and to 
pay the profits thereof to his niece V. 
for her ſeparate uſe, and after her de- 
ceaſe 2007. thereof to her ſon T. and 
the other 1001. to her ſon C. 512 
V. and T. both die within the 3 years, yet 
= 5 Fekyll decreed the whole mo- 
— be paid, though charged on 
both funds. 512 | 
Legacy out of perſonal eſtate payable, or 
given at a certain time, and intereſt in 


A 


| 
| 


; 


| 


ö 


| 


the mean time, is 2 veſted one; other 
wiſe as to legacies" but> of real eſtate, 
for if legatee dies before the time is 
come, it finks into the inheritance: T he 
fame conſtruction where a legacy is g 
ven out of a mixed fund of real 18 
* eſtate at a certain time, or to 
aid at a certain time. Page 775 


If the infant had ſurvived the year and al, 
though the truſtee was dead before, ſhe | 
would have been intitled to the ey; 


fo likewiſe if ſhe had died after the 
time aforeſaid, and before eighteen, or 
marriage, her repreſentative would have 
been intitled. 157d. 
Wbere a legacy charged on real eſtate is 
clearly intended as a portion, the ouſt 
goes as far as it can to hinder the raiſing 
it out of land for the benefit of repre- 
ſentatives. ibid. 


Vid: Title Conditions and Limita- 
tions. 379 6 8 


Vide Title Deviles, under the Diviſion, 
Where a Deviſe fhall or all not on in 
SatisfaZion of @ Thing done. 45 


Legacy veſted. Vide Title vel and 
Anceſto!, * 


Vide Title Injundlon. r 


ti. 8 
a RE + 4 — 


Maintenance fo? Childzen. | 


HERE. chere is a falling of ſtock 
without the neglect of the truſtee, 

he is not liable to make good the de- 
ficiency, but is 8 only as far 
as the value, eſpecially where it was ſpe- 
cifick ſtock. 13 
Where a father is ſufficiently competent, 
the court will give no direction with re- 
gard to an infant's maintenance. 5¹3 


Vide Title Poꝛtions, under the Diviſion, 
At what time they ſhall be raiſed. 


Vide Title Cuſtom of London. 


Parrlage. 


A. Table of the Principal Matters. 


The want of a ſufficient law to' reſtrain 
_ latdeſtine marriages, oor, ony intro- 
ductive of great miſchiefs, but lays 
courts of judicature under great diffi- 
culties. | | 
The ſentence of the eccleſiaſtical court 
Fannot be reverſed in a ſummary way, 
but by appeal only to proper judges ; 
not can a prohibition to that court be 
granted upon a petition ; by motion and 
proper ſuggeſtion it may. 516 
An injunction does not deny, but admits 
the juriſdiction of the court of common 
law; and the ground on which it iſſues 
is, that they are making uſe of their 
Jjuriſdiction contrary to equity. ibid. 
ef a truſtee is ſuing in the eccleſi- 
aſtical court for payment of ceftuique 
truſts legacy into his own hands, or 
in the cafe of a portion, where the huſ- 
band is ſuing for it here, before a ſettle- 
ment is made; this court will, upon the 
ſame grounds reſtrain them from pro- 
Zceedingg ibid. 
The power of this court- over infants re- 
ſulted back to them upon the diſſolu- 
tion of the court of wards and hveries, 
by the ſtatute of the 12 Car. 2. ibid. 
Though this court cannot on petition pro- 
hibit the eccleſiaſtical court, yet they 
will reftrain a perſon who has married a 
ward of this court clandeſtinely, from 
roceeding on an excommunication ei- 
ther againſt the infant or his guardian. 


$17 
Th 


h a' ward of the court is married 
with the conſent of his Friends, yet 
there muſt be an application here for an 
increaſe of maintenance, and a ſuit in 
the "eccleſiaſtical court for that pur- 


| poſe is improper, ibid. 
Vide Title Conditions and ELimita⸗ 
- tions, 376. | 


Vige- Title Agreements, Articles, and 
Covenants, 


ibid. | 


M 


N 


, 


N 


| 
| 


; 


| 


| 


Mollet and Servant, _ 


What Remedy thiy have 
other. Page 318. 


The plaintiff's ſon was put apprentice to 


the defendant for ſeven years, but quit-. 
ted him on being mifuſed, and on che 
defendant's proceeding at law on à bond. 
given by the plaintiff, he brings a" vill 

r an injunction, and for the delivery 

of the bond. u 
A court of equity has no juriſdiction in 
matters of this nature, but belongs to. 
juſtices of peace, and therefore ' the. 
plaintiff was ordered to pay coſts at law. 
and in this court. * 
Miſuſer of an apprentice is not a founda- 
tion for coming into a court of equi- 
ty; for if an action is brought by a 
maſter againſt the father of an appren- 
tice, for a breach of covenant in quit- 
ting his ſervice, if miſuſer appears, this. 

is no breach. 2016, 


Melle Profits, 319: 


Vide Title Occupant.” 
oY £17156; 1731 
Money, ALLY y 


If you move for an application of money. 
placed in the bank, by a former order, 
you muſt not only have a certificate 
that the money was paid into the bank, 
but that it is actually there at the time 
of the motion. 404d. 


Mortgage. 
Of cancelled ones. 


If a mortgage is found cancelled in the. 
poſſeſſion of the r it is as much 
a releaſe as cancelling a bond, but there 
muſt be ſome deed to reveſt the eſtate 


in the mortgagor. =o 
n dat will, ar will not paſs by:it. 
Vide Tide Firtures. 477 


againſt” each, 


T7 : ; 
* we 
19 - a 
Where 
* 


* 
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pere a Perſon pho wants to redeem, muſt 
do equity to the mortgagee before he will 
be admitted. Page 477 | 
Where a firſt Incumbrancer by judgment, 
has likewiſe a mortgage, though there 
is another judgment prior to the mort- 
gage, yet if the mortgagee had no no- 
tice of it, the court will not direct a 
fale of the eſtate in favour of the cre- 
ditor upon the ſecond judgment, unleſs 
he will pay off the principal and intereſt 
both of the firſt judgment and mort- 
gage. ibid. 
Vide Title Tenant by the Curteſy.. 


Vide Tide Heir and Anceſtoz. 


15 Ne exeat Begno. 


THE writ of ne exeat regno, which 
was originally confined to ſtate af- 


— A 


fairs, is naw very properly uſed in civil 


caſes, but then to induce the court to 
continue 1t till the hearing, the plain- 
tiff muſt ſhew the debt he demands is 


certain. 521 
NMext of Kin. 
Vid: Title Jointenants and Tenants 
in Common. 
Notice. 
Plea of 4 Purchaſer without Notice over- 
ruled. 522. 


A. deviſes the eſtate in queſtion to B. in | 


tail, remainder to C. in fee; the bill 
brought by the heir of the body of B. 
for deeds and writings, and poſſeſſion : 
The defendants plead that they are 
\ purchaſers for a valuable conſideration 
from C. and had no notice of the plain- 
.tiff*s title. ibid. 
Where the defendants claim under a con- 
veyance, in which there is an eſtate tail 
prior to the eſtate under which they 
purchaſed, it is incumbent on them 
ro ſee if that eſtate is ſpent, and there- 


fore the court over-ruled the 
ibid. 


plea. | 


Ys 


Vide Title Conditions and Limita⸗ 
tions, under the Diviſion, I bo are ts 
take Advantage f a' Condition, or will 
be prejudiced by it. Page 384 


vide Tide Fines and Recoveries, 


+» 


| 


Oath. | 
Vide Title Evidence, Witneſſes, and 


P2oof, under the Diviſion, Of exa- 
mining Witneſſes de bene eſſe, Sc. 450 


Vide Title Alien. 23 


Occupant. 524 


A Being ſeized of a church leaſe to him 
and his heirs, during three lives, by 
ſettlement before marriage limits it to 
the uſe of himſelf for lite, and to his 
firſt and every other ſon in tail male: 
A perſon may take ſuch eſtate ſo granted 
in fee, determinable on lives, by way 
of remainder as 4 ſpecial occupant. 524 
The rule in equity is the ſame as at law, 
as treſpaſs will not lie for meſus profits 
till poſſeſſion recovered, ſo neither can a 
bill be brought for an account thereof 
till then. 7; MIS 
An executor is not compellable here, or at 
law, to take advantage of the ſtatute of 
Limitations. 


—_ — 
n — — 


b þ 


| 


= 
” 4 
_— ; 


Once. 

Vide Title Bankrupt, ex parte Butler and 

Purnel. 210 & 21. 

FEE: | r 1 3 
Papiſt. 


BILL to diſcover whether A un- 
der whoſe will the defendant claim- 

ed, was a papiſt at the time of a pur- 
chaſe made by A. of the eſtate from the 
plaintiffs anceſtor; the defendant pleads 
as to the diſcovery the ſtatute of the 
11 & 12 J. 3. by which, if A. was a 
papiſt, ſhe was diſabled to take. 526 


The 


The court ſaid, under the rule, a man is 
net obliged to accuſe himſelf, is im- 
plied, that he is not to diſcover a diſa- 
dility in himſelf; and as A. would not 
have been obliged to diſcover, the de- 
fendant, who claims under the ſame 
tele, is intitled to the ſame privileges, 
and takes the eſtate under the ſame 
rircumſtances: The plea allowed. Page 
| 26 
The bill ſeeks a diſcovery whether : 


eke was not a perſon profeſſing 


popiſh religion before he conveyed 


the freehold and copyhold eſtates to the | 


© defendant, in the bill mentioned, as a 
purchaſer thereof. 528 | 
A plea of the ſtatute of the 11 & 12 . 
3. for preventing the growth of popery, 
ſo far as it goes to the diſcovery, : 
whether Southcote was a papiſt, allowed. | 
_ ibid. 
Penal laws are 8 to be conſtrued accord- 
ing to rules of equity. | 
A to iſes from a Nail by reaſon of 4 | 
penal law which would affect him, from 
dhe incapacity in the deviſor to deviſe, 
is not compelled to diſcover whether the 
deviſor was a papiſt. 338 
The rule of law is, that a man ſhall not 
be obliged to diſcover what may ſubject 
bim to a penalty, not what muſt only. 


539 
The defendant Moreland's plea to the dil- 
. Covery of the title deeds, diſallowed. 
| n ibid. 
Every heir at law has a right to inquire 
by what means, and under what deed 
he is diſinherited, and a plea therefore 


ta uch | diſcovery wall not be allowed. 


zbid. 

An heir before he has eſtabliſhed his title 

dt. law, may come here to remove terms 
out of the way, which 2 | 

his recovering there, and may alſo come 

here for the production and inſpection 

of deeds and writings. 540 


P  Paraphernalia. 
#34: Title Dower and Jointure. 440 
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* Parol Agreements * v 
Vide Title Partition. 
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- Parol-Evidences - 
| | ae! er 
Vide Title Cuſtom of London, Page 

4 


Vide Titie Bankrupt, ex parte Meymot! 
196 4% 4200 


Patties. 
Vide Title Bill. 290 
Partition. 


Mary and Suſan Jackſon, the daughters 
and co-heirs of James Jackſon, being 
ſeiſed in fee of certain lands, the for- 
mer married Thomas Ingram, and the 
latter William Rittle, and by a mutual 
agreement between their huſbands in 
1686, a partition was made of the ſaid 
premiſſes between them, and the heirs 
of Mary and Suſan, by which each of 
them agreed to take one part thereof, 
which they did, and entered into poſ- 
ſeſſion, and Suſan now holds ſuch of 
her ſaid premiſſes by virtue of the par- 
tition, and Mary enjoyed her part till 
her death, and being at the time of the 
partition ſomewhat larger than Suſar's, 
Mary, in conſideration thereof, paid the 
taxes and levies charged upon both. 


541 

The huſbands are both dead, and the bill 
is brought againſt Suſan Rittie to con- 
firm the diviſion of the ſaid eſtate: The 
agreement of the huſbands could not 
bind the inheritance of the wives; nor 
is a long enjoyment under it of any 
force, unleſs it had been originally the 
agreement of the wives, but Suſan Rirtle 
conſenting to the enjoyment. of the 
ſeveral parts of the ſaid premiſſes, that 
have been held in ſeveralty; it was 
decreed that the plaintiff and defen- 
dant ſhould take in ſeveralty accord- 
ingly. " 299 2951 4a 
P 


A parol 


A Table of the Principal Matters. 


A parol agreement for an equality of par-] 
tition of a long ſtanding by perſons who 
had a right to contract, and acknow- 
leged by all the parties to have been 
the actual agreement, and accordingly | 
put in execution will be eſtabliſhed by 


| 


this court. Page 842 
If a jointenant von equality of partition, 
thinks proper to aceept of a contingent 
uncertain advantage, where one moiety 
of the lands is of ſuperior value to 
the other, it will not vacate the agree- 
ment. | ibid. 


Perſonal Cate. 
Vide Title Real Eſtate. 


Vide Title Baron and Feme. 269 


- Plantations. 


This court has no juriſdiction over lands 
at &. Chriſtopher's, and a demurrer will | 
lie to a bill brought here, for the deli- 
very of poſſeſſion of lands there. 344 
Lands in the plantations are no more un- 
der the juriſdiction of this court, than 
lands in Scotland. ibid. 
An infant may bring a bill for an account 
of rents and profits againſt a Who 
keeps poſſeſſion after the death of the 
infant's anceſtor. ibid. 


Demurring for want of juriſdiction is in- 
formal and improper; a detendant 
ſhould plead to the juriſdiction. 751d. 

Plantations originally members of England, 
and ſubje& to the laws thereof, unleſs 
in ſome cuſtoms, which they have a 
power of making. ibid. 


Plea. 
Vide Title Alien. 


vide Tile Anſwers, Pleas, and De. 
murrers. = as 


Vide Title Papiſt. 


Fide Title Purchaſe, under the Diviſion, 
Purchaſers without Notice. 
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| The court lays great ſtreſs upon a 


Where there is a 


* 1 
970 


a policy of inſurance differs From, the 
label, which is the memorandum, or 
minutes of the agreement, it ſhall be 
made agreeable to the label. Page 
| + 1 45 

It is not a ſufficient ground for coming 
into a court of equity, that an inſu- 
Trance is in the name of a truſtee, ; unleſs 
he refuſes the ceſtuigue truſt his name, 
in an action at law. ae 
It a jr is decayed, and goes to the 
neareſt place, it is the ſame as if re- 
paired at the place from whence the 
voyage was to commence, and no de- 
viation. ibid. 
Where there are the words at and from 
a place to Exgland, firft arrival of the 
ſhip is implied, and always underſtood 
in policies. | | 548 
An agent for the owner of a ſhip, when 
he tetches the policy is not obliged to 
compare it with the label. ibid. 


Poztions. 


At what time Portions ſball be raiſe or Re- 
verfionary Eſtates, or terms ſold for that 
Purpoſe. NY 


Where there is a term for years for rai- 
ſing daughters portions, payable at a 
certain time, and a veſted intereſt, they 
ſhall not ſtay till the death of father 
and mother; but the court will lay 
hold of the ſlighteſt circumſtance in a 
ſettlement, that ſhews an intention ro 
poſtpone the 'raifing them in the life 
of the father and mother. $49 

Directing a groſs ſum to be raiſed, docs 
not imply that it ſhall be raiſed at 
once, for it may be raiſed out of the 
rents and profits, and fo laid up till it 
amounts to that ſum. | 550 

par- 

ticular time being appointed for the 
ayment of a portion, and has en- 

E ed the power of truſtees to raiſe it 

within the time. 55 

ower to charge an 

eſtate with a groſs ſum, it implies a 

n to charge an eſtate with intereſt 

ke wiſc. 352 


4 The 


If 
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The principal of a portion to be paid to 
ſons at 2 7, to daughters at 21 or mar- 
riage, with intereſt at five cent. 
2. from the death of the father, to 
the payment thereof: The intereſt ought 
not to accumulate till the portions are 
| p yable, but to be paid annually, for 
it is given as a recompence in the 
mean time, till the principal becomes 
Aue. Page 553 
Whether a portion charged on land, be 
given with or without intereſt, by deed, 
or by will, if the perſon dies before 
it becomes payable, it ſhall ſink in the 
eſtate. "686 
The caſe of Cave v. Cave, 2 Vern. 508. is 
intirely miſtaken by the reporter, for as 
It is ſtated in the Regiſter, which was 
ſearched by Lord Chancellor's order, it 
is impoſſible there could be that queſ- 
tion in the cauſe, which the book ſtates. 
| PRE, 556 
A portion given to one, payable at a cer- 
tain age, and if he dies, limited over 
to another, without mentioning any age, 


+» 


if the firſt dies before the time of pay- 


ment, it veſts in the ſecond — 
TE ibid. 
Fackſun v. Farrand, 2 Vern. 424, is an 
anomalous cafe, and in the cauſe of Cot- 
ton v. Cotton, Lord Chancellor declared 
he ſhould lay no ſtreſs upon it. hid. 
Where there is a power of charging inte- 
reſt, it ſhall be conſidered as mainte- 
nance, for giving intereſt is the ſame 
thing as giving expreſs 9 
ibid. 


If à younger brother has a proviſion | 


under a ſettlement, and lives with the 
. elder, whoſe eſtate is charged with the 
portion, he ſhall have an allowance 

for hi maintenance out of the intereſt 


Raule as to the Con/ideration. 


*7T3 4 


* 


| i650 
Power, 
Whether well a or not. | 1. 


J. C. by will deviſes the produce of 10000. 
§. S. ſtock to F. C. for life, and gave 
him a power to diſpoſe of 4007. there- 
of, by any writing ſigned in the pre- 
ſence of three witneſſes, and if F. C. 
made no appointment, the 400 l. de- 
viſed over to a charity: F. C. made 
his will, gave ſeveral legacies, and then 
deviſes the reſidue of his perſonal eſtate 
among his neareſt relations; held to be 
no execution of the power, and that 


the 4001. did not paſs by the deviſe of 


the reſidue. Page 558 
Parol evidence not allowed to prove F. C. bs 
intent to diſpoſe of the 400 /. ibid. 
A perſon may execute a power, without 
reciting it, but neceſſary he ſhould men- 
tion the eſtate which he dipoſes of. 
Freehold lands will only paſs by a Jovi 
of all his lands, and not cepybold, un- 
leſs teſtator has nothing but copyhold : 
Leajehald, if there are no other, will 
paſs by the words Lands and Tenements. 
560 


Of the right execution of a Power, and where 
the Defect of it will be ſupplied. 


It was agreed, in conſideration of 3000 /. 
of the portion paid to the father of rhe 
defendant, on his marriage, that he 
ſhould be put into immediate poſſeſſion 
of part of the eſtate; and as to the re- 
mainder, it was to be ſettled on the 
father for life, with a power for him to 
make a jointure of ſuch of the lands 
as he thought proper, not exceeding 
6001. per ann. remainder to the "fon in 
tail, remainder over, and the ſettlement 
was made 3 561 

By deed of the 5th of May 1725, Hervey 
the father, before his marriage with the 
plaintiff his ſecond wife, conveys an 
eſtate of 9o0l. per ann. to truſtees, in 
truſt to pay 2007. clear, as pin- money 
to the intended wife, and if ſhe ſorvives 
him, to pay her 3ool. per ann. rent 
charge for her jointure. | ibid, 


After 
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marriage, he, by a ſecond deed, 


After 


her another 3000. per ann. clear, 
as a further proviſion by way of join- 
| | Page 561 
By a deed of the 15th of January 1731, 
as a further proviſion for the wife, and 
in execution of the power, he conveys 
all the faid premiſſes to the ſame truſtees 


do raiſe the further ſum of 1007. for 


. 
The plaintiff having ſurvived her huſband, 


"pin=money, and the neat ſum of 6001. 


per ann. as a proviſion for her in caſe 


the ſurvives her huſband, in bar of all 


other proviſions before made; and in 
this deed is the following declaratory 


clauſe: It is hereby declared and a- 


greed, by and between, Sc. that it is 
the 1 of this deed, and of the 
preceding ones, to ſecure a jointure 
to his then wife, not exceeding 600/. 

ann 562 


brings her bill againſt his ſon, and the 
truſtees under the ſeveral deeds, to 


have the benefit of theſe proviſions, all 


or ſome of them: The defendant and 
the truſtees were decreed to convey to 
the plaintiff a jointure, not exceeding 
5 600). per ann. but to be made hable 
ro taxes, repairs, &c. and to hold and 
enjoy the ſame againſt the defendant, 
Sc. during her lite. ibid. 
A conveyance to make a jointure ought 
to be to the wife herſelf, and not to 
truſtees. 3 
A court of equity will ſupply a defective 
execution of a power, as well in the 
caſe of younger children and a provi- 
ſion for a wife, as in favour of purcha- 
ſers or creditors. ibid. 


Lord Chancellor, on a re-hearing, till con- 


tinuing of his former opinion, confirm- 
ed his decree in tolo. 564 
In aiding the defective execution of a 
wer, either for a wife or child, it's 
—.— intended for a proviſion, whether 
voluntary or not, will intitle this court 
to carry it into execution, in aid of a 
wife or child, though defectively made. 
6 

That a wife or child, who come for * 
aid of this court, to ſupply a defective 
execution of a power, mult be totally 
unprovided for, is not the right rule; 
but that a huſband or father are the 


proper judges what is a reaſonable 
2 


. 


| 


| 


1 


proviſion, is a good and 8 
4 ae 566 

As the plaintiff has not the oo ion 
ſtipulated for her, ſhe muſt be con- 
ſidered as totally unprovided for, and 
therefore, according to the rules of 
equity, intitled to be aided in carry- 
ing a defeCtive proviſion into execu- 
tion. 569 
Suppoſe there has been an exceſs in the 
execution of a power, as where a man 
leaſes for 40 years who could only do 
it for 21, this is void only for the Tur- 
plus, and good within the limits of 
the power. ibid. 


Vide Title Charity. 3565 
Vide Title O0wer and Jointure. 449 


Pꝛoceſs. 
Vide Title Atreſt. 


Pꝛochein Amp. 


A procbein amy need not be a relation, 
but muſt be a perſon of ſubſtance be- 
cauſe liable to coſts. <-> a 


P2ohibitton, 
Vide Title Marriage. 515 


Purchaſe. 
Of Purchaſers without Notice. 571 


A man who purchaſes for a valuable con- 
ſideration, with notice of a voluntary 
ſettlement, from a who bought 
without notice, ſhall ſhelter himſelf un- 
der the firſt purchaſer. ibid. 

A man cannot defend himſelf in this court, 
as a purchaſer for a valuable conſidera- 
tion, under articles only. ibid. 

Where defendants plead a former ſuit, 
that the court implied there was no 
title when they diſmiſſed the bill, is 

not ſufficient, they, muſt ſhew it was 
res judicata. ibid. 

A tenant in tail out of poſſeſſion, can- 
not bring a bill to perpetuate teſtimony, 
till he has recovered poſſeſſion by cject- 
ment, ibid. 


A bill 


55 
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A bill dropped for want of proſecution, 
is never to be pleaded as a decree of 
diiſmiſſion in bar to another bill. Page 
Far [ 

A fine-levied by a termer for years * 
forfeiture; but the reverſioner has five 
years after the expiration of the term 

do enter. ibid. 
New aſſignees under a commiſſion of bank- 
ruptcy, on filing a ſupplemental bill, 
mall the benefit of the proceedings 
in the ſuit commenced by the old al- 
ſignees. ibid. 
A purchaſer of an eſtate, after it has been 
in controverſy in this court, on filing 
his ſupplemental bill, comes here pro 
bono et malo, and is liable to all coſts 
from the beginning to the end of the 


ſuit. 572 
Whether Lands purchaſed after a Will paſs 
it. 


If a man covenants to lay out a ſum of 
money in the purchaſe of lands, and 
deviſes his real eſtate before he has 

made ſuch purchaſe, the money to be 

laid out will paſs to the deviſee. ibid. 

Where a perſon contracts for a purchaſe 
of lands after a will made, they will 
not paſs thereby, but deſcend to the 
heir at law. | | 573 

Where after making a will a perſon agrees 
for the purchaſe of particular lands, if 
a good title cannot be made, as the 
heir at law cannot have the land, he 
{hall not have the mony intended to be 
laid out. ibid, 


Vide Title Agreements, Articles, and 


Vide Title Bankrupt, under the Diviſion, 


„ Rule as to Aſſignees. 89 

Real Eſtate, 
Where the Perſonal ſhall not be applied in 
$ Exoneration. - 


L. the plaintiff's father, being ſeized 
in fee of ſeveral lands, deviles them 
to his wife for life, and then to his fon 


Robert and his heirs, and giues 40 the 


plaintiff @ legacy of 1.501. te be paid to 
ber in a twelve-month's time after. his fon 
Robert ſhould come to enjoy the Premiſſes; 
and if Robert died before his mother, 
then, that Henry, another ſon, coming 
to the poſſeſſion thereof, and ſurviving 
his mother, ſhould pay the plaintiff 
2000. 2 Page 573 
Robert and Henry died before the mother, 
but Robert lett a ſon, againſt whom the 
bill is brought for the legacy: A decree 
for the legacy at the Rolls, with interett 
at 4/. per cent. from a year after tl 
death of the mother, — 
to Lord Chancellor the decree was af» 
firmed, 574 
Conditions in wills are often conſtrued ſo, 
from the nature of the thing itſelt, 
where the words merely of themſelves 
are not conditional. ibid. 
Though a legacy is not expreſly ſaid to be 
paid out of an eſtate, nor by whom, 
yet it has been conſidered as a charge 
thereon, where the general intent of the 
teſtator has appeared 575 
A condition will bind the heir, if the de- 
viſe ſo takes effect as that he muſt claim 
under the anceſtor, as much as if the 
anceſtor had been in poſſeſſion. ibid. 
The 10,0007. charged by Lord Bingley, 
on the term of 1000 years, ſhall not be 
2 out of his perſonal eſtate, but the 
and on which it was originally charged 
mult bear the burthen of it. ibid. 


Receiver. 


Rule as to appointing bim. 


The court will not appoint a receiver of 
an infant's eſtate where there 1s no 
bill filed. 578 


Recoverfes. 


Vide Title Agreements, Articles, and 
Covenants, under the Diviſion, hen 
to be performed in Specie. 2 


Vide Title Fines and Recoveries. 473 
Relations. | 
ide Title Expoſition of (lows. 469 


| 


* Remainder. 


upon appeal 


— 1 — — 
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| Remainder. 


4 deviſes Ty to his wit for life, and 
after her deceaſe to his fon and daugh- 
ter, John and Margaret, to be equally 
divided between them, and the ſeveral 
iſſues of their bodies, and for want of 
ſuch iſſue, to his wife in fee. Page 

| 57 

This will not create a croſs etbeid 
which can only be raiſed by an impli- 
cation abſolutely neceſſary, which is not 
the caſe here, for the words ſeverel and 
reſpettive, effectually disjoin the title. 
ibid. 
Croſs remainders have never in any caſe 
been adjudged to ariſe merely upon 
theſe words, In default of ſuch iſſue. 
| 580 
J. H. deviſed his real eſtate to truſtees and 
their heirs, to the uſe of them and their 
heirs, upon ſeveral truſts therein after 
mentioned. 581 
Theſe words, ſaid Lord Chancellor, are de- 
claratory of his intention, that the legal 
eſtate ſo given, ſhould be uſed to ſup- 
port all the truſts and limitations after 
declared ; part of which were to the af- 

# terborn ſons of 7. H. and made ſuch 
a conſtruction as ſupported the inten- 
tion, being of opinion, it was not in- 
conſiſtent with the rules of law and 
equity. ibid. 
Though contingent remainders by law 
muſt veſt during, or at the inſtant the 
articular eſtate determines, yet it does 
not hold in the caſe of truſts: The 
round the law goes upon is, that a 
treehold cannot be in abeyance, becauſe 
there mult be a tenant of the freehold 
to perform ſervices, and anſwer all writs 
concerning the realty, but this objec- 
tion is obviated in the caſe of an equi- 
table eſtate, becauſe the truſtee is con- 
ſidered as the renant of the freehold to 
perform ſervices, &c. 590 
Where there are ever ſo many. contingent 
limitations of a truſt, it is ſufficient to 
bring the truſtees only before the courr, 
together with him in whom the firſt 
remainder in the inheritance is veſted. 
ibid. 

The ſtatute of uſes was made to execute 


and bring the eſtate to the uſe; and 
631111578 


after the ſtatute, the ceſtuigue uſe. was 
ſeiſed of the uſe at law, as before he 
was of the ule in equity, but the neceſſi- 
ties of mankind have obliged judges to 
give way to uſes notwithſtanding. Page 
591 
Contingent uſes, ſpringing uſes, executory * 
viſes, &c. were foreign to the notions of 
the common law, but were let in; by 
conſtruction by judges themſelves, up- 
on uſes, after they became legal eſtates. 
ibid. 
Courts of equity have given the ſame 
power to ceftuique truſts as to alienations, 
as if it was an uſe executed; his fe 
therefore, if tenant in tail, bars his iſ- 
ſue, and his recovery, remainders over, 
ibid. 
Upon a truſt in equity, no eſtate can be 
gained by wrong, as there might of a 
legal eſtate; therefore on a truſt in 
equity no eſtate can be gained by diſſeiſin, 
abatement, or intruſion. ibid. 
There are many inſtances where there 
would be mergers of legal eſtates, and 
yet courts of equity have never ſuffered 
mergers of truſts. ; 11592 
Uſes executed, and mere truſts ſtand on 
different foundations, and will not; be 
governed by the ſame reaſoning. ibid. 
Where a truſt is in its nature executory, 
it is incumbent on the court to follow 
the intention of the parties, as far as 
the rules of law will admit. 593 
Where the court makes uſe of the words 
ſtrict ſettlement in an order, it implies 
a direction to the maſter to have truſ- 
tees to preſerve contingent remainders 
inſerted. ibid. 
However improperly a will is penned, if 
the teſtator intended a ſtri#? ſeltlement, 
the court will direct accordingly. 414. 
All truſts are executory, and whether a 
conveyance be directed or not, the court 
muſt decree one, when aſked at a pro- 
per time. 394 
The legal eſtate in truſtees will ſupport 
contingent remainders over of a truſt 


declared by will, where no conveyance 
is directed. ibid. 


Where an eſtate 1s limited to the anceſtor 
for life, and afterwards to the heirs 
males of his body, the eſtates are con- 
nected, and make an eſtate tail in the 

' anceſtor, where it is by the ſame con- 

veyance : 
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- "weyance : The fame has been held where 
it did not ariſe by the ſame conveyance, 


bur by way of reſulting uſe. Page 
re” : 595 
Lord Chancellor inclined to think that the 
reſulting truſt of a freehold, to ſupport 

- contingent remainders of a truſt, might 
connect in the ſame manner with the 
limitation in tail, though not created 
together with it. ibid. 
In a limitation to ſupport contingent re- 
mainders it is not material to reſtrain it 
do the life of tenant for life of the land, 
provided it be reſtrained to the life of a 
perſon in being. 596 
There may be a reſulting truſt, under a 
truſt to ſupport contingent remainders 
for the heir at law, in the ſame man- 
ner as under an executory deviſe. 597 


Rent. 


In what Caſes there may be Remedy for Rent 
in Equity, when none at Law 598. 


A bill may be brought for rent where 
the remedy at law is loſt, or very dif- 
ficult, and this court will relieve on the 
foundation of payment for a length of 

"Vimeo, ibid. 


Reſulting Truſts, 
Vide Title Aﬀets. 59 
Lide Title Creditoꝛ and Debtoz. 392 
ds Tide Ctuſt and Truftces. 


Vule ok the Court. 
, Fide Title Money. 


51 
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Scrivener. 


Vide Title Bankrupt, ex parte Burchall, 

under the Diviſion, The Conſtruction of 
+ tbe Repealing Clauſe in the 10th of Queen 
Aue. 441. 


Separate Maintenance. 
Vide Title Baton and Feme, under the 


Diviſion, Concerning Alimony and ſeparate 
Maintenance. Page 272 


Specifick Legacy. 


Vide Title Bill, under the Diviſion, Bills 
of Diſcovery, &c. 285 


Vide Title Legacies, under the Diviſion, 
Ademption of it. 


Vide Title Jnjuniion. 


Yide Title Commiſſion of Delegates. 
357 | 


Spiritual Court. 


Vide Title Marriage, Hill v. Turner, under 
the Diviſion, Where it is clandeſtine. 


Statute relating to Creditows. 
Rule as to 13 Eliz. cap. 5. 


Vide Title Bankrupt, Walter v. Bur- 
rows, under the Diviſion, Rule as 1s 


Aſfignees. 93. 
Statute of Frauds and Perjuries. 
Vide Title Landlod and Tenant. 


Vide Title Agreements, Articles, and 
Covenants. 7 


Statute of Limitations. 
Rule as to that Statute. 


Vide Title Anſwers, Pleas, and De- 
murrers. 


282 | 


Statute relating to Purchaſers. 
Rule as to 27 Eliz. cap. 4. 94 


Vide Title Bankrupt, under the Diviſion, 
Rule as to Aſfignees. 


Steward. 
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Steward, 
Vide Title Landlieꝛd and Tenant. 


Surrender. 
Vide Title Copphold. Page 385. 
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Tenants in Common. 


Vide Title Jointenants and Tenants 
in Common. 


Tenant by the Curteſy. 


A Seiſed in fee of a freehold eſtate, 
* mortgages it, and afterwards ſhe 
intermarries with B. A. dies, and the 
mortgage is not redeemed during the 


coverture. 603 


This is notwithſtanding ſuch a ſeiſin in the 


wife, as intitles the huſband to be te- 


nant by the curreſy of rhe mortgaged 
premiſſes, for in this court, ſaid Lord 


Chancellor, the land is conſidered only | 


as a pledge or ſecurity for the money, 
and does not alter the poſſeſſion of the 
mortgagor. ibid. 
An equity of redemption may be deviſed, 
granted, or entailed, and ſuch entail 
may be barred by fine and recovery, 
and the perſon intitled to it 15 the 


owner of the land, and a mortgage in | 


fee is conſidered as perſonal aſſets. 


605 


If a teſtator, after deviſing all his lands, 
tenements, and hereditaments, forecloſes 
an equity of redemption on a mortgage 
made to him in fee, ſuch eſtate will not 
paſs by theſe general words of lands, 
Sc. becauſe a forecloſure is conſidered 
as a purchaſe. ibid. 

A mortgage in fee, made after a deviſe of 
the eſtate, is in law a total revocation ; 
in equity pro tanto only. 606 

A huſband ſhall be tenant by the curteſy 
of the equitable eſtate of the wife. ibid. 

An heir at law can oblige a tenant by the 

curteſy to keep dawn intereſt, as much 
as any other tenant for life. ibid. 

Sir T. S. by will directs his truſtees to 

convey a full fourth part of all his free- 
e 1 


hold lands, Ec. to the uſe of his daugh- 
ter Priſoilla for life, and ſo as ſhe alone, 
or ſuch perſon as ſhe ſhall appoint, take 
and receive the rents and profits there- 
of, and fo as her huſband is nor to inter- 
meddle therewith, and from and after 
her deceaſe, in truſt for the heirs of 
the body of the ſaid Priſcilla for ever. 


Page 607 
This being an executory the wife 
took an eſtate for life „and the 


huſband therefore not intitled to be te- 
nant by the curteſy. ibid. 
In the caſe of a truſt eſtate for payment 
of debts, or in the caſe of an equity of 
redemption, a huſband may be tenant 
by the curteſy of an eſtate deviſed to 
the wife for her ſeparate uſe. 609 
Where a truſt is executory, and to be car- 
ried into execution by this court, they 
will direct a conveyance of lands, not- 
withſtanding they are gavelkind, to be 
made according to the rule of com- 
mon law. ibid. 


Tithes. 
Of a Modus. 


Iſſues directed by this court to try a mo- 
dus, though eſtabliſhed by two verdicts, 
the plaintiff intitled to his coſts at law 
only, and not in equity. 610 


Trade and Merchandize. 


If the court of chancery retain bills, where 
it is a legal demand, they muſt judge 
upon the facts relating to ſuch demand, 
and, unleſs doubtful, will not turn the 
parties over to a trial at law. 612 

If a perſon on whom a bill of exchange is 
drawn, ſays in a letter to a drawer, 
it ſhall be duly honoured and placed 
to your debit, this 1s an acceptance, 
and will make him liable, for a parol 
acceptance has been held to be good, 
and ſo determined in a caſe made for 
the opinion of the court of King's Bench, 
in the time of Lord Hardwicke Chief 
Juſtice. ibid. 

The payee of a note intitled to intereſt 
againſt the acceptor, tho? no proteſt, for 
all the damage that can be had in ſuch 
a caſe is the intereſt, 613 


Truſt 
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Truſt and Truſtees. 


What Af of the Truſtees ſhall defeat the 
Truſt, or be a Breach of. truſt in them. 


The court will not compel truſtees to Join 
in a fale which will not only deftroy 


contingent remainders, but all the uſes | 


| 


in a marriage ſettlement; for whatever 


| the old notion was, faid Lord Chancellor, 
in regard to [uch truſtees, it is now held 
that they are guilty of a breach of truſt 
in joining to deſtroy contingent remain- 
ders, w::ether the ſettlement be volun— 
tary, for a valuable conſideration, or 
by will. Page 614 
By ſetdement before marriage it was agreed 
that 2000/. in the hands of a truſtee, 
ſhould be laid out in rand; to the uſe 
of the huſband for lite, then to the 
wite for lite, for her jointure, and to 
the children equally; and in caſe the 

-- huſband died without iſſue, to the wife 
in fee; and if he ſurvived, to him in 
fee. 615 
The huſband and wife being neceſſitous, 
the truſtee paid them 6007. on a releaſe, 


_- and their joint bond of indemnity, and 


" afterwards 4001. more on the like bond, 
and a new agreement that the remain- 
ing 10007. ſhould be laid out in the 

urchaſe of an annuity, for the ſeparate 

uſe of the wife during the coverture, 
and in fee in caſe of fſurvivorſhip. 
ibid. 

The truſtee afterwards. paid the huſband 
this 1000/7. likewiſe ; he diec without 
iſſue, and left the wife deſtitute : A 
bill brought againſt the repreſentative 
of the truſtee tor this breach of truſt, 
and to be paid what ſhall be due to the 
wife for the 2000. out of his perſonal 
eſtate. | ibid. 
In March 1738, the Maſter of the Rolls 
directed that the wife ſhould be paid 
what ſhould be remaining due to her 
for the 2000. and intereſt, out of the 
truſtec's perſonal eſtate, in a courſe of 
adminiſtration. ibid. 
Upon appeal to Lord Chancellor, he recom- 
mended it to the parties, from the hard- 
ſhip on one ſide, and the dangerous 
conſequences on the other, to find out 


a third way of moderating the affair, 
18 Page 615 

The agreement afterwards of the execu- 
trix of the truſtee, to pay the wife of 
the ceſtuigue truſt, an annuity of 1007. 
quarterly during her life, tax-free, from 
Lady Day 1737, and the coſts of the 
ſuit, made an order of the court. ibid. 


Vide Title Deviſes, Ivie v. Ivie, under the 
Diviſion, What Words paſs an Eſtate 
Tail. 429 | 


Of Reſulting Truſts, and Truſts by Impli- 


cation. 


R. S. incumbent of the rectory of B. de- 
viſes his perpetual advowſon, donation 
and patronage of the pariſh church of 

B. and all glebe lands, profits, and ap- 
purtenances to the ſame belonging, to 
G. S. willing and deſiring her to fell 
and diſpoſe of the ſame to Eaton College, 
and on their refuſal, to Trinity College, 
Oxford, and on the refuſal o: both theſe 
ſocietics, to any of the colleges in Ox- 
ford, or Cambridge, who will be the beſt 
purchaſer, ibid. 

There is in this caſe no reſulting truſt 
of the advowſon of B. to the heirs at 
law of the teſtator, but a deviſe of the 
beneficial intereſt therein to G. S. with 
an injunction only to ſell to particular 
ſocieties 618 

The general rule, that where lands are 
deviſed for a particular purpoſe, what 
remains after that purpoſe 1s ſatisfied, 
reſults, admits of ſeveral — 

19 


There can be no conſtructive truſt, but 


where the intent of the teſtator is ap- 
parent, here willing and deſiring G. S. 
to ſell, Sc. are more properly words of 
injunction than truſt. ibid. 
Where a real eſtate is deviſed to be ſold 
for payment of debts, and no more ſaid, 
there it is clearly a reſulting 7 
20 


The deviſee in this caſe, and not the heir 


at law, intitled to preſent on the avoid- 
ance that happens by the death of the 
teſtator. | ibid. 
W. H. by will deviſes the perpetual ad. 
vowſon of S. to V. C. Sc. upon truſt 
R to 
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to preſent his ſon . to this living, and 
that after the church ſhall next after his 
death be full of an incumbent, then to 
ſell the perpetuity, and to apply the 
profit ariling from the ſale, firit for the 
payment ot debts, and the overplus he 
diſtributes in thirds to his daughters. 
Page 621 

The truſtees preſented V. the fon, who 
died before the advowſon was ſold, lea- 
ving a daughter an infant, who by her 
next friend brings her bill, inſiſting, 
after debts and legacies paid, there is 
a reſulting truſt ro the heir at law of 


the teſtator in the advowſon. ibid. 


Lord Chancellor was of opinion, the whole 
legal eſtate was deviſed away, and that 
there was no reſulting truſt for the heir 
at law. ibid. 

At common law, where an eſtate is de- 
viſed to truſtees and their heirs, the 
whole is gone from the heir, but in 
equity there may be a beneficial inte- 
reſt remaining to the heir upon the 
truſt. 622 

A certain rule in equity, that where an 
eſtate is charged with an incumbrance, 
or payment of creditors, and after ſuch 
charge or payment, the ſurplus is given 
over, the whole property veſts in the 
reſiduary legatee. ibid. 


The right of the heir to the equity of re- 
demption of an eſtate, though debts 


and legacies will exhauſt the whole, is 
not founded upon his election to redeem 
or ſubmit to a ſale, but upon the owner- 
ſhip he has of the eſtate. _ ibid, 
If A. ſciſed of an advowſon, be alſo in- 
cumbent, and deviſes it, the deviſce 
on his death 1s intitled to nominate, 

| 623 
If the ownerſhip and property of the ad- 
vowſon be in deviſees, that they, and 
not the heir at law, nominates, is a 
conſequence of ſuch "ownerſhip : Nor 
will it make any difference, whether the 
deviſee has the advowſon in him as a 
erſonalty, or a realty. ibid. 


Truſtees poſtponing, or accelerating the 


ſale of eſtates deviſed to them, will 
make no alteration in favour of the 
heir to the prejudice of the ceflurque 
truſts. ibid. 


Of Truſts to attend the Inheritance. 


Vide Title Credito2 and Debtoz. Page 
392 | 


Of Truſtees how to account, and what Al- 
lowances to have. 


Vide Title Maintenance fo2 Childꝛen. 


Vide Title Evidence, (Witneſſes and 
Proof. 450 : 


Coluntary Deed. 
The effect thereof. 


HE court will not decree a volun- 
tary conveyance to be delivered up 
to a purchaſer for a valuable conſidera- 
tion, unleſs obtained by fraud. 625 
A voluntary deed kept by a perſon, and 
never cancelled, will not be ſet aſide 
by a ſubſequent will. ilbid. 
A father by ſettlement grants to his five 
daughters 40001. apiece, but to 
vide againſt the event of the reſidue's 
being of greater value, binds himſelf in 
2 5,000/. to ſecure the ſurplus over and 
above the 20,0007. This muſt be con- 
ſidered in the nature of a bond, to the 
daughters, and will take place againſt 
all voluntary claimants ; otherwiſe as to 
creditors for a valuable conſideration. 
626 


— — — 


Alury. | 
Vide Title Catching Bargain. 
Vide Title Bankrupt, ex parte Thomſon, 


under the Diviſion, Rule as to Drawers 


and Indorſers of Bills of Exchange. 
ill. 


The Power of this Court over the Preroga- 
tive Court. 


W HERE. a perſon is ſole deviſee 


of the real eſtate, and one of the 
witneſſes to the will, reſides altogether 
abroad, upon a commiſſion granted to 


examine 
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examine ſuch witneſs, the court will at 
the ſame time make an order that the 
original will be delivered out by the 
proper officer of the prerogative court, 
to a perſon to be named by the party 
praying the commiſſion, that it may be 
carried out of the kingdom ; he firſt 
giving ſecurity to be approved by the 
judge of the prerogative court, to return 
the ſame. Page 627 
The court of chancery, where neceſſary, 
will make an order upon the preroga- 
tive office, to deliver a will to the regi- 
ſter's office in Symond's Inn, and to lie 
there till the court of chancery has no 
farther occaſion for it. 628 
The court of chancery, upon motion, or- 
dered the prerogative office to deliver a 
will to be proved in Glouceſterſhire, under 
à commiſſion from the court of chan- 
cery, and would not ſuffer an officer of 
the prerogative court to attend the ex- 
ecution of the commiſſion. ibid. 


The Validity of a Probate, where examinable. 


A bill for a perpetual injunction to ſtay 
proceedings in the prerogarive court for 
controverting the will and codicils of 


Jobn, Duke of Buckiaghamſhire, after 


the determinations already had; the in- 
junction before granted made perpetual. 
ibid. 

An admiſſion by a party concerned in 
matters of fact is ſtronger than if it 
had been determined by a jury, and 
facts are as properly concluded by ad- 
miſſion as by trial. 629 
Where parties are diſſatisfied with a pro- 
bate, this court will ſuſpend their deter- 
mination, till a trial has been had of 
the validity in a proper court. 630 
This court cannot determine the validity of 
a probate adverſarily; but if it comes 
here incidentally, and that incident is ad- 
mitted, they may determine it, and hold 
th ↄparties bound by their — "7 
ibid, 

There is no difference between parties ad- 
mitting things proper to be determined 
by the court in which the admiſſion 1s 


| 


made, and admiſſion of things cogni- 

_ zable in another court, but they are 
equally bound. Page 630 
An infant, unleſs new matter, er fraud, or 
colluſion appears, is bound by a decree 
made tor his benefit; and with reſpe& 
to perſonal eſtate, except for the cauſes 
before mentioned, the parol never de- 
murs. 631 
Where there is a decree for the benefit 
of an infant, and he dies, his executor, 
though it may be for his own benefit 
to do fo, ſhall never diſpute that decree. 
ibid. 

Vide Title Legacies, under the Diviſion, 

Ademption of it. 


Vide Title Evidence, Witneſſes, and 
122oof, under the Diviſion, here Pa- 
rol er collateral Evidence will, or will not 
be admitted, &c. 


Vide Title Power, under the Diviſion, 
Of the right Execution of a Power, and 
where a Defect therein will be ſupplied. 


(Uitnels. 


Vide Title Evidence, Witneſſes, an 
Pꝛook. | 


(ods of Limitation. 
Vide Title Oeviles, 


Voꝛds. 
Vide Title Expoſition of Mods. 
Writ. 


Of the De Homine Replegiando, and its 
Effefls. 


The writ de homine replegiando is an origi- 
nal writ, and the party may ſue it out 
of right, and if it is once iſſued, this 
court cannot ſuperſede it, but if the 
party who ſues it out is not intitled, it 
muſt be pleaded to below. 635 


Vide Title Ne Ereat Begno. 
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